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STATE  OF  INDIANA. 


WITH  TABLES  CV  THE  CASES  AND  PRINCIPAL  MATTEER 


BY  ISAAC  BLACKFORD,  A.  M., 

ON73  OI'  THE  JUDGES  OF  THE  COURT. 

SECOND   EDITION;   WITH   ANNOTATIONS, 

BY  EDWIN  A.  DAVIS. 


VOL.  IV. 


CONTAINING  THE  CASES  FROM  NOVEMBER  TERM,  1838,  TO 
MAY  TERM,  1841,  BOTH  INCLUSIVE. 


INDIANAPOLIS : 

THE  BOWEN-MERRILL  CO. 

1891. 
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Entered  according  to  the  Act  of  Congress,  in  the  year  1870, 

BY  MERRILL  &  FIELD. 

In  the  Clerk's  Office  of  the  District  Court  of  the  District  of  Indiana, 


Indiana  State  Sentinel — Stereotyperi  and  Printera. 


JUDGES 

OF   THE 

SUPREME  COURT  OF  JUDICATURE 

OP   THE 

STATE  OF  INDIANA, 

DUEING  THE  PERIOD  COMPRISED  IN  THIS  VOLUME. 


ISAAC  BLACKFORD.  Esauire. 
STEPHEN  C.  STEVENS,  Esquire.. 
JOHN  T.  M'KINNEY,  Esquire. 
CHARLES  DEWEY,  Esquire  * 
JEREMIAH  SULLIVAN,  Esquire.f 


♦Appointed  on  the  30th  of  May,  1836.  in  the  place  of  Judge  Stevens,  resigned, 
tAppointed  on  the  29th  of  3fay,  1837,  in  the  place  of  Judge  M'Kinney. 
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RULES  OF  THE  SUPREME  COURT.' 


XIII.  The  Clerk,  during  the  term,  may  deliver  the  transcript  of  a  cause 
to  the  counsel  of  either  party,  on  being  furnished  with  a  receipt  for  the  samei 
The  transcript  to  be  returned  to  the  office  within  two  days,  or  sooner  if 
required. 

XIV.  All  transcripts  must  be  delivered  to  the  Clerk  at  his  office,  and  the 
causes  be  there  docketed. 

XV.  Applications  for  writs  of  supersedeas  in  term  time,  must  be  made  by 
delivering  the  transcripts  and  briefs  to  the  Clerk  at  his  office.  And  the  Clerk 
must  deliver  such  transcripts  and  briefe  to  the  judges  at  their  chambers,  oq 
the  evening  of  the  day  on  which  he  receives  them. 

XVL  When  a  cause  in  error  is  called,  which  has  been  docketed  more  than 
ninety  days  before  the  term,  and  there  is  no  appearance  for  the  defendant, 
(process  not  having  been  served  ten  days  nor  taken  out  sixty  days  before  the 
term),  the  suit  shall  be  dismissed. 

XVII.  If  a  cause  be  docketed  on  or  before  the  first  day  of  the  term,  and, 
if  in  error,  the  process  have  been  served  ten  days  before  the  term,  the  parties 
must  be  ready  when  the  cause  is  called. 

XVni.  No  motion  for  a  certiorari  in  cases  of  diminution  of  the  record  will 
be  heard,  imless  the  motion  be  made  in  writing,  and  state  the  defects  to  be 
Bupplied. 

XIX.  If,  when  a  cause  is  called,  the  plaintiff  fail  to  appear,  the  defendant 
may  have  the  cause  dismissed,  or  may  submit  it  either  with  or  without  argu- 
ment.    If  the  defendant  make  default,  the  plaintiff  may  proceed  ex  parte. 

XX.  The  assignment  of  errors  shall  contain  the  names  of  the  parties ;  and 
process,  when  necessary,  shall  issue  accordingly. 

*For  the  previous  Rules,  vide  Vol.  1,  of  these  Eeports,  p.  vU. 
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CASES 


ARGUED  AND  DETERMINED 


SUPEEME  COURT  OF  JUDICATURE 


STATE  OF  INDIANA, 


AT   INDIANAPOLIS,   MAY  TERM,   1835,  IN  THE  NINETEENTH 
YEAR  OF  THE  STATE. 


Brown  and  Another  v.  Wernwaq,  on  Appeal. 

DEBT  on  a  promissory  note.  Plea,  that  the  defendant  had 
executed  a  mortgage  on  real  estate  to  secure  the  ^bt ;  that  the 
plaintiffs  ha^.  obtained  a  decree  of  foreclosure  and  sale  of  the 
mortgaged  premises;  that  a  writ  of  error  to  the  decree  had 
been  sued  out  by  the  defendant,  and  the  cause  was  then  pend- 
ing in  the  Supreme  Court.  Held,  on  demurrer,  that  the  plea 
was  bad.     Stevens  v.  Dufour,  1  Blackf.,  387. 


Carlton  v.  Litton,  in  Error. 

EVIDENCE  not  relevant  to  the  issue  is  inadmissible. 

The  contents  of  an  instrument  of  writing  cannot  be  proved 
by  oral  testimony,  unless  the  absence  of  the  instrument  be  first 
accounted  for  (1). 

\oi..  IV.— 1  (1) 
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If  a  party  wish  to  introduce  a  written  instrument  in 
[*2]         evidence,  *whicli  is  in  the  hands  of  a  third  person,  he 
must  take  out  a  subpoena  duces  tecum  (2). 

1)  With  respect  to  the  modes  of  proof,  the  first  and  principal  rule  is,  that 
the  best  evidehce  of  which  the  nature  of  the  case  admits  must  be  adduced ;  and 
that  a  party  must  not  attempt  to  rely  on  what  is  termed  secondary  evidence,  at 
least  without  proving  that  the  former  can  not  be  adduced,  and  why ;  as  on 
account  of  actual  destruction  of  an  original  deed,  or  loss,  after  most  diligent 
search,  and  subpcenaing  every  person  who  is  at  all  likely  to  have  the  best  evi- 
dence in  his  custody  or  power  to  produce  the  same ;  and  even  then  a  jury  will 
sometimes  suspect  that  the  best  evidence  is  withheld,  and  will  find  a  verdict 
against  the  party  entirely  on  that  account;  and,  consequently,  in  adducing 
secondai-y  evidence,  the  utmost  attention  must  be  given  to  satisfy  the  jury  that 
there  is  no  suppression  of,  or  want  of  exertion  to  obtain,  the  best  description 
of  proof.  3  Chitt.  Gen.  Prac,  809.  See  Coman  et  al.  v.  ITie  State,  Nov.  term, 
1836,  post. 

(2)  It  is  of  no  avail  merely  to  serve  a  third  person,  who  is  a  stakeholder, 
with  notice  to  produce  a  document ;  but  he  must  be  subpoenaed  to  produce  the 
same.     Parry  v.  3Iay,,  1  Mood.  &  Kob.,  279. 


White  v.  Morris,  on  Appeal. 

A  CHANGE  in  a  part  of  the  Ter7'e  Haute  State  road  was 
made  and  marked  by  a  commissioner,  under  the  act  of  1833. 
Held,  that  the  part  of  the  road  as  thus  changed  might  be 
opened,  though  the  commissioner's  report  had  not  been  filed 
in  the  clerk's  office,  &c.,  as  the  act  requires. 


Rany  and  Another  ■«.  The  Governor.   . 

Default — Eecorb. — The  record  of  a  judgment  by  default  against  the  defend- 
ant for  want  of  an  appearance,  should  show  that  the  process  had  been 
served,  (a) 


(a)     See  New  Albany  and  Salem  li.  li.  Co.  v.   H>?s/,,  9  lud.,  470  ;  o  Blackf.,  332. 

(2) 
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Same— Bond— Practice— Pkoof.— In  debt  on  a  bond  conditioned  for  the 
performance  of  covenants,  the  breaches  were  assigned  in  the  declaration, 
and  a  judgment  by  default  was  taken  against  the  defendant.  Held,  that  the 
breaches  should  be  proved  and  the  damages  assessed,  before  the  rendition 
of  final  judgment. 

Sheriff's  Bond— Pleading.- Debt  against  a  sheriff  and  his  sureties  on  a 
bond  dated  in  March,  1820,  conditioned  for  the  faithful  discharge  of  the 
sheriff's  duties  until  the  then  next  Augixst  election,  and  until  his  successor 
should  be  elected  and  qualified.  The  declaration  assigned  as  a  breach,  that 
the  sheriff  had  failed  to  pay  over,  &c.,  the  revenue  of  the  county /or  the  year 
1822,  without  an  averment  that  no  successor  to  the  sheriff  had  been  elected. 
Hdd,  that  the  declaration  contained  no  cause  of  action  against  the  sure- 
ties. ' 

r*3]        »Same— Liability  of  Sureties.- Although  the  sheriff  in  such  a 

case,  may  have  been  elected   his  own  successor,  and  may  have 

neglected  to  qualify  nnder  the  new  appointment,  still  his  sureties  in  the 

bond  on  which  the  suit  was  brought,  are  not  liable  for  his  acts  after  he  had 

received  his  new  commission  (6). 

ERROR  to  the  Ilartin  Circuit  Court. 

Stevens,  J. — On  the  third  of  March,  1820,  Julius  John- 
son, together  with  Josejph  Rany  and  Philip  Davis,  his  sureties, 
made  their  bond  to  Jonathan  Jennings,  Governor  of  the  State 
of  Indiana,  and  to  his  successors  in  office,  by  which  they 
bound  themselves  to  pay  the  sum  of  $5,000,  conditioned  that 
the  said  Julius  Johnson  should  well  and  truly  perform  the 
duties  and  office  of  sheriff,  &c.,  during  and  until  the  general 
election  on  the  first  Monday  in  August  then  next  succeeding 
the  date  of  the  bond,  and  until  a  successor  should  be  elected 
and  qualified ;  and  that  he,  the  said  Johnson,  should  observe 
the  constitution  and  laws  of  the  State,  touching  the  said  office 
of  sheriff,  &c.,  and  should  well  and  faithfully  pay  over  to  the 
proper  persons  all  the  money  which  might  come  into  his  hands 
by  virtue  of  his  said  office,  &c. 

Afterwards,  in  the  year  1826,  suit  was  brought  upon  this 
bond,  on  the  relation  of  the  treasurer  of  the  State  of  Indiana, 
against  the  obligors;  and  the  declaration,  after  stating  the 
bond  and  condition,  assigns  as  a  breach,  that  the  said  Johnson 
did  not  well  and  truly  perform  the  duties  of  the  office  of 


{I)  Armsirong  \.  Tite  State,  7  Bla  kf.,  p.  81. 

^3^ 
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sheriff,  &c.,  from  the  date  of  said  bond  during  and  until  the 
general  election  in  August  then  next  ensuing,  and  until  his 
successor  was  elected,  qualified,  &c.,  and  that  he  had  not  faith- 
fully paid  over  to  the  proper  persons  all  moneys  which  had 
come  to  his  hands,  &c.  -,  and  especially  that  he  had  neglected 
to  pay  over  to  the  treasurer  of  the  State  $300,  being  the 
revenue  assessed  and  by  him  collected  in  his  county  for  the 
year  1822.  To  this  suit  Johnson  appeared  and  confessed  the 
action.  Rany  and  Davis  failed  to  appear,  and  judgment  was 
rendered  against  them  by  default.  Since  the  rendition  of  tl. 
judgment  Johnson  has  died;  and  his  sureties,  Rany  and  Daw*.. 
the  other  defendants,  against  whom  judgment  was  renderea 
by  default,  suggesting  the  death  of  Johnson  on  the  record, 
prosecute  this  writ  of  error  to  reverse  the  judgment  and 
proceedings,  so  far  as  they  are  concerned. 

The  judgment  against  these  defendants  must  be  reversed. 
Several  errors  exist  authorizing  such  a  reversal.  The 
[*4]  most  ^prominent  defects  are  :  1.  Judgment  is  ren- 
dered by  default  for  want  of  appearance,  and  the 
record  does  not  show  that  any  process  issued,  or  was  served  on 
either  of  these  defendants.  2.  The  bond  declared  on  is  a 
penal,  official  bond,  the  condition  to  which  is  spread  upon  the 
record,  and  the  breaches  assigned;  yet  there  is  judgment  not 
only  for  the  debt,  but  final  judgment  also  for  the  damages 
sustained  by  reason  of  the  breaches,  without  either  proof  or 
inquiry.  3.  The  declaration  contains  no  cause  of  action  against 
either  of  these  defendants. 

By  the  laws  of  the  State,  State  and  county  officers  that  are 
elected  by  the  people,  are  elected  on  the  first  Monday  in  August, 
annually,  and  when  a  vacancy  happens,  provision  is  made  for 
the  filling  of  the  office  until  the  first  Monday  in  August  then 
next  ensuing.  And  as  it  respects  the  office  of  .sheriff,  the 
statutes  in  force  from  the  year  1818  to  the  year  1824  provided, 
that  if  any  vacancy  should  happen  in  the  office  of  sheriff,  or 
any  sheriff  elect  should  fail  to  give  the  required  bond  and 
surety,  or  take  the  required  oath,  &c.,  the  Governor  should 
appoint  and  commission  a  person  to  fill  the  office   until   the 
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next  annual  election  day,  &c. ;  and  that  the  person  so  appointed 
should  give  the  required  bond,  &c.  Under  these  provision-s, 
the  bond  in  question  was  given,  and  appears  to  be  in  strict 
conformity  in  all  things  to  the  requirements  of  the  several 
provisions.  By  this  bond  these  sureties  became  bound  for  the 
official  acts  of  their  principal,  Johnson,  from  the  third  of 
March,  1820,  until  the  first  Monday  in  August  of  the  same 
year,  and  until  the  successor,  who  might  be  elected,  could  be 
commissioned  and  sworn  into  office,  &c. ;  which  in  no  case 
could  exceed  more  than  ninety  days  after  the  day  of  the  elec- 
tion. The  sheriff  at  that  time  was  the  collector  of  the  revenue, 
annually  assessed  on  his  county;  and  the  transcript  of  the 
assessment  roll  was  delivered  to  him  for  collection,  in  the 
month  of  June  each  year;  and  the  sheriff  to  whom  the  tran- 
script was  delivered,  had  to  complete  the  collection,  although 
he  might  go  out  of  office  in  the  mean  time.  The  transcript 
of  the  assessment  roll  for  the  year  1820,  no  doubt,  came  to  the 
hands  of  Johnson  for  collection,  in  the  month  of  June,  1820; 
and  for  his  official  duty  in  collecting  and  paying  over  the 
revenue  of  that  year,  his  sureties  were  bound,  although  he 
might  have  gone,  and  no  doubt  did  go  out  of  office,  under  his 
then  appointment,   before  he   completed  the  collection.      But 

this  suit  is  not  for  the  revenue  of  1820,  but  for  the 
[*5]         year  1822 — two    *years  after  the  liability  of  these 

sureties  undoubtedly  ceased  under  this  bond. 
It  is,  however,  insisted  that  we  should  presume  that  no  suc- 
cessor was  elected,  and  that  the  appointment  of  Johnson 
remained  valid  and  his  sureties  bound.  Such  a  presumption 
would  be  not  only  violent,  but  it  would  be  unreasonable  and 
unnatural.  It  can  not  be  presumed  that  the  people  of  a 
county  would  omit  to  elect  their  sheriff  for  two  successive 
years.  They  meet  annually  to  elect  county  and  State  officers, 
always  members  of  the  legislature  and  many  other  officers; 
sometimes  members  to  congress;  sometimes  a  governor  and 
lieutenant  governor,  &c.;  and  it  is  not  to  be  presumed  that  they 
would,  when  annually  at  the  polls  for  these  purposes,  omit  to 
elect  a  sheriff;  such  a  presumption  can  not  be  indulged      We 

(5) 
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feel  confident,  that  such  an  omission  did  not  take  place;  but  if 
it  did,  it  can  not  be  presumed;  it  should  have  been  directly- 
averred  in  the  declaration. 

It  is  further  insisted  that  Johnson  might  have  been  elected 
his  own  successor,  and  failed  to  give  new  bond  and  surety,  by 
which  failure,  these  sureties  in  this  bond  continued  bound; 
they  being  bound  for  his  acts  until  his  successor  should  be 
qualified.  If  such  is  the  truth  of  the  case,  the  record  does  not 
show  it.  There  are  no  such  averments  in  the  declaration;  and 
such  a  state  of  facts  can  not  be  presumed.  But  suppose 
Johnson  was  elected  his  own  successor,  and  acted  without 
qualifying  under  his  new  commission,  that  would  not  make 
these  men  liable  for  his  acts  after  he  received  his  new  commis- 
sion. The  liability  of  these  sureties  ended  the  instant  he 
received  his  new  commission  under  his  election;  and  if  he 
failed  to  qualify  under  that  new  commission,  the  Governor  was 
.bound  to  appoint  some  person  who  would  qualify,  to  fill  the 
office  until  the  next  annual  election. 

This  position,  as  to  the  liability  of  these  sureties,  is  sustained 
and  confirmed  by  numerous  adjudications. 

The  case  of  The  United  States  v.  Kirkpatrick  et  al.,  9  Wheat., 
720,  was  a  suit  upon  a  bond  which  was  given  to  the  United 
States,  conditioned  for  the  faithful,  &c.,  discharge  of  the  duties 
of  a  collector  of  direct  taxes,  by  Samuel  M.  Reed,  who  was 
appointed  to  that  office.  Reed  was  afterwards  appointed  his 
Dwn  successor,  but  never  gave  any  other  bond  or  security ;  and 
after  his  re-appointment  he  became  a  defaulter.  It 
[*6]  was  held  that  the  *new  commission  revoked  and 
vacated  the  first;  and  that  his  sureties  were  only- 
bound  for  his  acts  under  the  first  commission,  and  not  under 
the  new  commission. 

The  case  of  Bigelow  v.  Bridge,  8  Mass.  Rep.,  275,  was  au 
action  of  debt  upon  a  bond  given  by  Bridge  for  the  discharge 
of  duties,  &c.,  as  county  treasurer.  The  office  was  elective 
annually,  and  Bridge  was  elected  his  own  successor  for  a  num- 
ber of  years,  but  never  gave  any  bond  except  the  first  year. 
The  Court  decided  that  his  sureties  were  only  liable  for  the 

(6) 


MAY  TEliiM,  1835.  6-7 


Eany  and  Another  v.  The  Governor. 


first  year;  that  his  re-election  vacated  aud  put  an  end  to  his 
first  appointment;  and  that  his  sureties  were  not  bound  for 
his  performance  under  his  new  appointment. 

The  case  of  The  Liverpool  Water  Works  Company  v.  Atkin- 
son et  al.,  6  East.,  507,  is  in  point.  It  was  this :  The  company 
appointed  Atkinson  to  collect  their  revenues,  and  he  entered 
into  bond  with  Harpley,  his  surety.  The  condition  of  the 
bond  recited,  that  Atkinson  would  well  and  diligently  collect 
their  revenues,  &c.,  from  time  to  time  for  twelve  months ;  and 
at  all  times  thereafter,  during  the  continuance  of  such  his 
employment,  &c.;  and  that  he  would  well  and  truly  account, 
&c.  It  was  held  that  the  liability  of  the  surety  was  limited  to 
twelve  months. 

Lord  Arlington  v.  Merricke,  2  Saund.  E.ep.,  411,  is  a  similar 
case.  Lord  Arlington  appointed  one  Jenkins  his  deputy  post 
master  for  six  months.  The  condition  of  his  bond  was,  that 
he  was  appointed  for  six  months;  and  that  he  would,  during 
all  the  time  he  might  continue  in  such  office,  faithfully  dis- 
charge his  duties,  &c.,  account,  &c.  He  remained  in  office  for 
upwards  of  three  years,  without  any  further  appointment  or 
bond.  It  was  held  that  his  surety  was  only  liable  for  the  first 
six  months. 

The  case  of  The  Wardens  of  St.  Saviours  v.  Bostock  et  al. 
2  Bos.  &  Pul.  New  Rep.,  175,  was  debt  upon  the  bond  of  a 
collector  of  church  rates.  The  condition  of  the  bond  recited 
the  appointment,  and  then  stated  that  he  was  to  collect  and 
account  for  the  then  rates,  and  also  all  and  every  other  rate 
and  rates  thereafter  to  be  made.  It  was  however  held,  that 
the  sureties  were  only  liable  for  that  single  appointment,  and 
not  for  his  appointment  in  the  ensuing  year. 

The  case  of  Dance  et  al.  v.  Girdler  et  al.,  1  Bos.  &  Pul.  New 
Rep.,  34,  was  an  action  on  a  collector's  bond.  A,  B, 
[*7]  C,  &G.,  *the  governors  of  the  society  of  musicians, 
appointed  one  Horwood  their  collector,  and  he  gave 
bond  and  surety  to  A,  B,  C,  &c.,  payable  to  them  as  govern- 
ors, &c,  and  to  their  successors  in  office;  conditioned  for  Hor- 
wood\s  faithful  discharge  of  duties,  &c.     Afterwards  the  society 
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was  incorporated  by  letters  patent,  and  Horwood  continued  to 
collect,  &c.,  after  the  society  was  incorporated ;  and  it  was  held 
that  the  surety  was  not  liable  for  the  acts  of  the  collector,  after 
the  society  became  incorporated. 

The  case  of  Thompson  v.  Young  et  ux.,  2  Ohio  Rep.,  334, 
has  some  bearing  on  the  question.  In  1811,  the  Bank  of 
Muskingum  was  incorporated,  to  continue  until  the  first  day  of 
January,  1818.  The  company  duly  organized,  and  appointed 
one  Marple  their  cashier,  who  gave  bond  and  surety.  There 
was  no  limit  as  to  time,  either  in  his  appointment  or  his  bond. 
Before  the  expiration  of  the  charter  of  the  bank,  the  legisla- 
ture extended  it  from  the  first  of  January,  1818,  to  the  first  of 
January,  1843.  The  bank  was  not  re-chartered,  but  the  old 
charter  was  simply  extended.  Ilarple  continued  to  act  as 
cashier,  after  the  time  that  the  charter  would  have  expired  if 
it  had  not  been  extended,  without  being  re-appointed  and 
without  giving  a  new  bond.  On  suit  being  brought  upon  this 
bond,  it  was  unanimously  held,  that  the  sureties  were  not  liable 
for  any  defalcations  made  by  the  cashier  after  the  expiration  of 
the  time  to  which  the  original  charter  was  limited. 

Numerous  other  cases  might  be  noticed  of  a  similar  import, 
but  it  is  not  supposed  to  be  necessary,  as  this  is  to  us  a  very 
clear  case. 

Per  Curiam. — The  judgment  as  to  the  plaintiffs  in  error  is 
reversed.     To  be  certified,  &c. 

C.  Fletcher  and  D.  M^ Donald,  for  the  plaintiff. 

W,  Herod,  for  the  defendant. 


[*8]  *CooNS  V.  Thompson. 

Deposition — When  Admissible. — The  deposition  of  a  prosecuting  attorney 
of  one  of  the  circuits  was  taken,  "under  the  statute,  to  be  read  in  evidence  on 
the  trial  of  a  cause  in  another  circuit,  if  the  witness  should  not  be  able  to 
attend.     Held,  that  the  circumstance  that  the  off  cial  duties  of  tlie  witness, 
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at  the  time  of  the  trial,  required  his  attendance  at  a  different  place  from 
that  of  the  trial,  was  prima  facie  sufficient  to  authorize  the  admission  of  the 
deposition. 

ERROE,  to  the  Johnson  Circuit  Court. 

Blackford,  J. — Trover  by  Coons  against  Thompson.  Plea, 
not  guilty.  The  cause  was  submitted  to  the  Court  without  a 
jury.  On  the  trial,  the  defendant  offered  in  evidence  the  depo- 
sition of  W.  J.  Brown,  the  prosecuting  attorney  of  a  different 
circuit  from  that  in  which  this  case  was  tried.  The  time  fixed 
by  law  for  the  sitting  of  the  Circuit  Court,  in  one  of  the 
counties  of  the  circuit  in  which  Mr.  Brown  was  prosecuting 
attorney,  was  the  same  w^ith  the  time  when  the  trial  in  the 
cause  under  consideration  took  place.  The  plaintiff  objected 
to  the  admission  of  the  deposition.  The  Circuit  Court  over- 
ruled the  objection,  and  the  deposition  was  read.  Judgment 
for  the  defendant. 

The  only  error  assigned  is,  that  the  deposition  was  improp- 
erly admitted.  The  ground  relied  on  against  the  admission  of 
the  deposition  is,  that  Mr.  Brown's  office  did  not  show  his  ina- 
bility to  attend  in  person  to  give  evidence.  <■ 

The  statute  on  the  subject  is,  that  when  it  appears  that  a 
witness  is  unable  by  age,  sickness,  or  otherwise,  to  attend  the 
court,  the  deposition  of  the  witness  may  be  taken  to  be  read  in 
evidence  on  the  trial,  if  the  witness  himself  should  not  be  able 
to  attend*  Rev.  Code,  1831,  p.  407.  It  appears  to  us,  that 
the  facts  sufficiently  show  that  the  witness  was  unable  to  attend 
at  the  trial  of  this  cause.  At  the  time  of  the  trial,  Mr. 
Brown's  office  required  his  personal  attendance  at  a  different 
place  than  that  of  the  trial.  That  circumstance  was  sufficient, 
prima  facie,  to  authorize  the  admission  of  the  deposition. 

On  the  trial  of  Col.  Burr,  the  defendant  moved  for  a  sub- 
poena duces  tecum  to  the  President  of  the  United  States.  The 
Court  granted  the  motion;  but  intimated  that  if  the  Presi- 
dent's duties  demanded  his  attention  at  the  time  of  the  trial, 
he  would  be  excused  for  not  attending  to  the  subpoena^  1 
Burr's  Trial,  124. 
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In  the  case  before  us,  Mr.  Brown's  duties  required  his  pres- 
ence at  a  different  court,  when  his  deposition  was 
[9*]  offered ;  and  it  *  must  be  presumed,  from  what  appears 
in  the  record,  that  the  witness  was  unable  to  attend  at 
the  time  of  this  triaL  The  case  is  therefore  within  the  statute, 
and  authorizes  the  admission  of  the  deposition. 

The  Court  in  North  Carolina  says  that  it  is  the  common 
practice  to  receive  the  depositions  of  all  such  public  officers, 
whose  duties  oblige  them  to  attend  at  a  particular  place. 
Mushrow  V.  Graham,  1  Hayw.,  361 ;  3  Amer.  Di-g.,  225. 

We  consider  that  the  Circuit  Court,  in  admitting  Mr.  Brown's 
deposition,  decided  correctly.  , 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

P.  Sweetser,  for  the  plaintiff. 

C.  Fletcher  and  W.  W.  Wich,  for  the  defendant. 


Freejian  v.  HuKiLii,  in  Error. 

A  JUDGMENT  by  default  was  set  aside  by  consent  of 
parties,  on  the  condition  that  the  defendant  should,  within 
twenty  days,  give  sufficient  bail  to  the  sheriff,  or  that  execution 
should  issue  on  the  judgment.     Held,  that  this  proceeding  was 
incorrect- 
It  was  ordered  by  the  Circuit  Court,  that  a  non-resident 
plaintiff  should  give  security  for  costs  within  twenty  days,  or 
that  the  suit  should  be  dismissed.     Held,  that  the  Court  (the 
security  not  having  been  given  according  to  the  order),  might 
)ermit  the  plaintiff,  at  the  next  term,  to  file  the  bond  for  costs. 
Pleas  in  abatement  must  be  filed  on  or  before  the  day  on 
which  the  cause  is  docketed,  at  the  first  term  at  which  the 
cause  stands  for  trial. 
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DouBLEDAY  and  Another,  Administrators,  v.  Makepeace. 

New  Triai; — Absence  of  Material  Witness. — A  bill  in  chancery  was 
filed  to  obtain  a  new  trial  of  a  suit  at  law.  The  bill  reHed  on  the  absence 
of  a  material  witness  for  the  complainant  at  the  time  of  the  trial,  whose 
place  of  residence  was  then  unknown ;  but  it  did  not  state  that  any  diligence 
had  been  used  before  the  trial  to  find  the  witness,  or  to  procure  his  testi- 
mony ;  and  it  appeared  that  the  suit  at  law  was  not  brought  until  several 
years  after  the  cause  of  action  had  accrued.  Held,  that  the  bill  should  be 
dismissed,  (a) 

[*10]       APPEAL  from  the  Tippecanoe  Probate  Court. 

Stevens,  J. — Makepeace  in  October,  1832,  declared 
against  Doubleday  and  Jenny,  administrator  and  administra- 
trix, &c.,  in  assumpsit  on  promises  said  to  be  made  by  their 
intestate  several  years  before  his  death,  for  goods  and  chattels 
sold  and  delivered,  use  and  occupation  of  land,  and  for  money 
had  and  received.  Pleas,  non-assumpsit,  statute  of  limita- 
tions, and  payment.  Judgment  for  the  defendants.  In 
November,  1833,  Makepeace  filed  a  bill  in  chancery  for  a  new 
trial  in  the  suit  at  law,  on  which,  after  answer,  &c.,  a  new 
trial  was  granted,  and  Doubleday  and  Jenny,  the  defendants, 
appealed  to  this  Court. 

The  question  in  this  Court  is — Is  the  complainant  entitled 
to  the  relief  sought? 

Applications  to  a  court  of  chancery  for  a  new  trial,  after  a 
trial  at  law,  are  in  our  time  very  rare.  The  practice,  excejit 
in  cases  the  most  extraordinary,  has  long  since  gone  out  of  use, 
because  courts  of  law  are  now  competent  to  grant  new  trials, 
and  are  in  the  constant  exercise  of  that  right  to  a  most  liberal 
extent,  i^nciently,  courts  of  iaw  did  not  grant  new  trials,  and 
in  those  days  courts  of  equity  exercised  that  jurisdiction  over 
trials  at  law,  and  compelled  the  successful  party  to  submit  to 
a  new  trial,  when  justice  required  it ;  but  even  in  that  age,  the 
court  of  chancery  proceeded  with  great  caution.      A  new  trial 

(a)  See  22  Ind..  357;  Id.,  358;  21  Id.,  95;  25  Id.,  23r> ;  18  Id.,  434;  22  Id.,  383;  30  Id.,  183, 
18  ,  13  Id.,  357  ;  10  Id.,  451,  5G8  ;  0  Id.,  474 ;  2  Id..  117,  122  ;  U  Blackf.,  85,  439,  iW,. 
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"was  never  granted,  unless  the  applical'^on  ^vas  founded  upon 
some  clear  case  of  fraud  or  injustice,  or  upon  some  newly  dis- 
covered evidence,  which  the  party  coulcf  not  possibly,  by  any 
vigilance  or  industry  of  his,  have  had  the  benefit  of  on  the 
first  trial. 

In  the  case  of  Curtis  v.  SmaUridge,  I  Chan.  Ca.,  43,  it 
clearly  appeared  that  the  recovery  was  unjust,  and  had  been 
so  admitted  by  the  defendant;  yet  as  it  did  not  appear  that 
the  party  seeking  the  relief,  was  prevented  b}'  any  unavoidable 
accident  from  having  his  witnesses  at  the  trial  in  the  court  of 
law,  the  bill  was  dismissed.  In  the  case  of  Ih-vey  v.  Young, 
Prec.  Chan.,  193,  the  bill  for  a  new  trial  was  dismissed 
although  the  witness  on  whose  testimony  the  judgnient  at  la\\ 
was  founded,  was,  after  the  trial,  discovered  to  be  ijiterested. 
In  the  case  of  Richards  v.  Symes,  2  Atk.,  319,  a  new  fcrial  was 
refused,  although  it  clearly  appeared  that  the  party  was  not 

apprised  of  the  evidence  he  had  to  encounter,  and 
[*11]       was  therefore  unprepared  *to  meet  it.     And  in  a  vcrj 

early  case,  Sewel  v.  Freestow,  1  Chan.  Ca.,  65,  a  ne\"k 
trial  was  refused,  although  the  defendant  at  law  had  written  a 
letter  which  would  have  defeated  him,  if  the  plaintiff  could 
have  proved  it  at  the  trial ;  and  which,  after  the  trial,  he  dis- 
covered evidence  to  prove.  And  it  may  be  added  that  since 
the  decision  in  the  King's  Bench,  in  Bright  v.  Eynon,  1  Burr., 
390,  the  doctrine  of  new  trials  being  enforced  in  the  courts  of 
law,  by  courts  of  equity,  is  almost  entirely  overruled,  on 
the  broad  ground  that  there  must  be  an  end  to  litigation.  In 
the  case  of  Bateman  v.  Willoe,  1  Sch.  &  Lef.,  201,  Lord 
Redesdale  observed,  that  a  bill  for  a  new  trial  was  watched  by 
equity  with  extreme  jealousy,  and  it  must  see  that  injustice 
has  been  done,  without  the  fault,  negligence,  or  inattention, 
of  the  party  seeking  the  relief 

In  the  case  now  before  us,  the  decree  can  not  be  sustained. 
The  claim  on  which  the  relief  is  sought  is  stale ;  part  of  it  was 
barred  by  the  statute  of  limitations  when  the  suit  at  law  was 
commenced ;  and  the  remainder  is  now  barred.  If  there  were 
no  other  objections,  that  of  itself  would  paralyze  the  hand  of 
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€qM.h  f.  The  complainant  has  slept  over  his  rights,  if  any  he 
had,  {o:  years,  and  until  the  person  against  whom  he  claims  is 
dead,  aiiJ  there  is  no  one  who  understands  the  truth  of  the  case 
left  surviving,  to  protect  the  interests  of  the  deceased.  Neither 
law  nor  equity  favours  the  negligent  and  sleeping.  But  that 
is  not  all;  he  has  not  shown  that  he  used  any  diligence  to 
procure  the  attendance  of  witnesses,  or  to  procure  evidence  at 
the  trial  at  law.  Nor  has  he  shown  that  he  had  not  all  the 
witnesses  and  evidence  on  that  trial  that  he  expected  to  have. 
He  has  alleged  nothing  of  the  kind.  He  shows  that  he  went 
into  that  trial  willingly,  and  makes  no  complaint  about  the 
witnesses  not  attending,  or  about  the  lack  of  evidence.  He  did 
not  apply  to  the  Court  to  continue  the  cause,  nor  for  a  new 
trial.  He  says,  however,  that  he  has  discovered  a  new  and 
material  witness,  and  that  at  the  former  trial  he  did  not  know 
where  said  witness  resided.  But  by  his  own  showing,  it  is 
clear  that  he  knew  as  well  before  that  trial,  what  that  witness 
knew  about  the  matter  ia  controversy,  as  he  now  knows;  and 
he  does  not  allege  that  he  made  any  inquiry  after  him,  or 
endeavored  in  any  way  to  find  him,  or  to  procure  his  testi- 
mony.    It  is  plain  that  he  made  no  such  exertion,  but  went 

knowingly  and  willingly  into  the  trial  without  him. 
[*12]       The  only  apology  he  makes  *for  having  lost  his  suit 

at  law  is,  that  he  was  lying  sick  at  the  time  of  the 
trial;  but  he  does  not  inform  us  how  that  caused  him  to  lose 
his  case.  Nor  does  he  inform  us  how  long  before  that  trial,  he 
had  been  confined  by  sickness.  He  says  the  cause  was  tried  in 
the  absence  of  his  material  witnesses,  but  he  does  not  inform 
us  that  any  were  absent  that  he  expected  would  be  there,  or 
that  he  had  endeavored  to  procure  the  attendance  of  any  that 
were  not  there;  nor  does  he  allege  that  he  would  have  been 
better  prepared,  or  would  have  gained  his  case,  if  he  had  not 
been  sick.  The  record  shows  that  he  was  represented  on  that 
trial  by  two  very  respectable  attorneys  at  law,  and  it  is  not  to 
be  presumed  that  they  neglected  his  interests ;  but  if  they  did, 
he  must  look  to  them  for  relief  as  to  that,  and  not  to  a  court 
of  equity. 
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This  is  not  a  case  in  which  a  court  of  equity  can  interfere 
with  a  judgment  at  law,  and  the  decree  must  be  reversed  (1). 

Per  Curiam. — The  decree   is   reversed,  with   costs.     Cause 

remanded,  with  directions  to  the  Circuit  Court  to  dismiss  the 

l.ill. 

A.  S.  White,  for  the  appellants. 

li'.  W.  Wick,  for  the  appellee. 

(1)  Vide  Lansing  v.  Eddy,  1  Johns.  Ch.  Rep.,  49  ;  Simpson  v.  Hart.  Id.,  91 , 
SmUh  V.  Lmvry,  Id.,  320 ;  Woodworth  v.  Van  Buskerk,  Id.,  432  ;  Barker  v.  EUcins, 
Id.,  465 ;  Dodge  v.  Strong,  2  Id.,  228 ;  Foster  v.  Wood,  6  Id.,  87  ;  Floyd  v.  Jayr-- 
Id.,  479 ;  the  cases  in  2  Bart.  &  Harr.  Eq.  Dig.  80  to  83  ;  Deputy  v.  Tobias,y  -.- 
1,  of  these  Eep.,  311 ;  note  2  to  Coe  v.  Givan,  Id.,  367. 


Bell.  v.  Trotter,  in  Error. 

JUDGMENT  for  the  plaintiff  in  a  suit  before  a>g^y.Y.  of 
the  peace.  Appeal  to  the  Circuit  Court  by  the  defendant 
The  Circuit  Court  dismissed  the  suit ;  and,  on  a  wril  of  error, 
the  judgment  of  dismissal  was  affirmed.  The  reason  given  for 
the  affirmance  was,  that  it  did  not  appear  from  the  transcript 
of  the  record,  that  the  plaintiff  below  had  filed  any  statemetit 
of  his  demand,  or  any  note  or  other  writing  relied  on  as  the 
cause  of  action. 


[*13]  *Denby  v.  Hart,  in  Error. 

A  JUDGMENT  of  the  Circuit  Court  for  the  plaintiif,  on 
an  appeal  from  the  judgment  of  a  justice  of  the  peace,  mast 
be  reversed,  if  the  transcript  of  the  record  do  not  disclose  the 
cause  of  action.  But  any  statement,  however  short  or  informal 
it  may  be,  will  answer  the  purpose,  provided  enough  be  shown 
to  bar  another  action  for  the.  same  demand. 
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ElCHAEDSON   V.  ViCE. 

EvrDENCB — Justice's  Docket. — To  prove  the  issuing  of  a  distress  warrant 

by  a  justice  of  the  peace  on  a  particular  day,  the  entries  on  the  subject  in 

the  justice's  docket  (the  docket  being  proved),  are  compent  evidence. 
Evidence  of  Contents  of  Lost  Wakrant.— If  a    distress  warrant   be 

proved  to  be  lost,  parol  evidence  of   its  contents,  of    its  return,  and   of 

the  constable's  proceeding's  under  it,  are  admissible. 
DiSTBESS    Warrant — Liability   for  taking    out.— It    is  not  necessary 

to  the  liability  of  a  person  for  improperly  taking  o' t  a  distress  warrant, 

that  he  should  have  made  aflSdavit  in  order  to  procui"o  the  warrant. 
Same. — A  justice  of  the  peace  has  no  authority,  in  the  case  of  a  distress 

warrant,  to  render  a  judgment  for  the  amount  of  rent  supposed  to  be  due. 
Same, — The  party  procuring  a  distress  warrant  to  issue  is  answei-able  for  the 

consequences,  whether  the  rent  claimed  be  or  be  not  of  such  a  nsrture  as  to 

authorize  the  warrant. 
Same. — If  a  landlord  distrain  and  seU  goods  for  rent  before  the  same  is  due, 

he  is  liable  by  statute  for  an  action  of  trespass  on  the  case. 

ERROR  to  the  Hendricks  Circuit  Court. 

Bt^ckford,  J. —  Vice  brought  an  action  on  the  case  in  the 
Circuit  Court  against  Richardson.  The  complaint  is,  that  the 
defendant  had  distrained  and  sold  certain  property  of  the 
plaintiff's  for  rent,  when  no  rent  was  due.  The  action  is 
founded  on  the  4th  section  of  the  act  of  1831,  regulating 
distress  for  rent.  Plea,  not  guilty.  The  jury  found  the 
defendant  guilty,  and  that  the  value  of  the  property  distrained 
and  sold  was  fourteen  dollars.  Judgment,  conformably  to  the 
statute,  for  twenty-eight  dollars,  being  double  the  value  of  the 
property  distrained  and  sold,  together  with  costs. 

The  plaintiff  introduced  the  entries  in  a  docket  of  a  justice 
of  the  peace,  to  show  that  a  distress  warrant  had 
{_*14]  issued  against  *F*ce  on  the  26th  of  November,  1833, 
upon  the  application  of  Richardson.  The  plaintiff 
also  proved,  by  the  justice,  the  contents  of  the  distress  warrant 
and  of  the  return,  having  first  proved  the  loss  of  the  warrant. 
The  plaintiff  also  proved,  by  the  constable,  the  sale  of  the 
property  by  him,. on  the  17th  of  December,  1833,  by  virtue  of 
the  distress  warrant.     All  this  evidence   was   objected  to,  but 
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was  admitted  by  the  Court.  To  prove  that  no  rent  was  due, 
at  the  time  of  the  distress  and  sale,  the  lease  from  Richardson 
to  Vice  for  the  land  was  introduced ;  the  execution  of  the  lease 
being  first  proved  by  the  subscribing  witness.  This  lease 
showed  the  rent  not  to  be  payable  until  the  1st  of  January, 
1834.  An  objection  was  made  to  the  admission  of  the  lease 
as  evidence,  but  the  objection  was  overruled. 

There  is  no  error  in  the  admission  of  any  of  the  testimony 
to  which  we  have  referred.  The  docket  of  the  justice  was 
proved  by  himself,  and  the  entries  were  competent  evidence. 
The  distress  warrant  was  proved  by  the  justice  to  have  been 
lost  by  him,  after  it  had  been  returned  by  the  constable. 
Parol  evidence  of  its  contents,  of  its  return,  and  of  the  con- 
stable's proceedings  under  it,  was  therefore  admissible.  The 
execution  of  the  lease  was  proved  by  the  subscribing  witness, 
and  the  objection  to  the  lease  as  evidence  was  therefore 
untenable.  The  defendant  below  contends,  that  as  the  affidavit 
on  which  the  distress  warrant  issued  was  not  produced,  the 
warrant  was  not  admissible  evidence.  We  are  of  a  different 
opinion.  The  application  for  the  warrant  by  Richardson,  and 
his  procurement  of  it,  made  him  liable,  whether  there  was  any 
affidavit  or  not.  The  defendant  bel«w  offered  to  prove  that 
the  plaintiff,  before  the  distress,  was  removing  a  part  of  the 
property  from  the  premises.  This  evidence  was  correctly 
rejected.     It  had  nothing  to  do  with  the  merits  of  the  cause. 

The  entry  on  the  docket  of  the  justice,  who  had  issued  the 
distress  warrant,  showed  that  the  justice  had  rendered  judg- 
ment in  favour  of  Richardson  against  Vice  for  twenty-four 
dollars,  in  the  case  commenced  by  the  warrant,  as  the 
amount  of  rent  due  on  the  lease.  The  Circuit,  at  the  request 
of  Vice,  informed  the  jury  that  this  entry  was  not  evidence, 
as  the  justice  had  not,  in  the  case  before  him,  any  jurisdiction 

relative  to  the  rent.  This  instruction  was  objected  to, 
[*15]       but  without  *cause.     The  justice  had  no  authority,  in 

the  case  of  the  distress  warrant,  to  render  a  judgment 
for  rent;  and  his  proceeding  on  that  subject  is  coram  non 
judice  and  void. 
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Richardson  requested  the  Court  to  charge  the  jury,  that  as 
the  rent  was  payable  in  corn,  the  justice  had  no  authority  to 
issue  the  warrant,  and  that  therefore  this  action  would  not  lie. 
This  charge  was  correctly  refused.  It  is  not  material  whether 
the  warrant  was  issued  without  authority  or  not.  It  was  issued 
on  the  application  of  Richordson,  and  he  is  answerable  for  the 
consequences.  Suppose  a  court,  on  the  application  of  a  party, 
issues  a  writ  in  a  case  in  which  the  court  has  no  jurisdiction, 
and  the  sheriff,  in  obedience  to  the  writ,  imprisons  the  defend- 
ant, it  is  certainly  no  defense  for  the  plaintiff,  or  the  sheriff,  in 
an  action  against  them  for  the  imprisonment,  that  the  court 
had  no  jurisdiction  of  the  subject.  The  law  is  the  same  in  the 
case  before  us. 

The  Court  instructed  the  jury,  that  Richardson  had  no  right 
to  distrain  until  the  time  the  rent  became  due ;  which  time,  by 
the  contract,  was  the  1st  of  January,  1834;  and  that  evidence, 
that  the  distress  and  sale  were  under  color  of  law,  and  that  no 
rent  was  then  due,  was  sufficient  for  the  plaintiff.  This  charge 
is  unobjectionable. 

The  truth  of  the  case  is,  as  the  record  shows,  that  the 
distress  and  sale  of  the  property  took  place  a  considerable  time 
before  the  rent  became  due ;  and  the  statute  is  express  that  the 
party,  in  such  a  case,  at  whose  instance  the  distress  was  made, 
is  liable  to  an  action  of  trespass  on  the  case. 

Per  Curiam. — The  judgment  is  affirmed,  with  five  per  cent. 
damages  and  costs. 

H.  Brown,  for  the  plaintiff. 

J.  Morrison,  for  the  defendant. 


Silver  and  Others  v.  The  Governor,  in  Error. 

A  PERSON   being   commissioned  a  justice  of  the  peace, 
executed  a  bond  with  surety  to  the  Governor,  conditioned  for 
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the  faithful  discharge  of  his  official  duties,  and  for  the  payment, 
to  the  persons  entitled,  of  all  moneys  that  should  come 

[16*]  into  his  *  hands  by  virtue  of  his  office.  At  the  time 
the  bond  was  executed,  there  was  no  statute  in  force 

authorizing  the  execution  of  such  a  bond  by  a  justice  of  the 

peace.     Held,  that  the  bond  was  not  warranted  by  law,  and 

that  no  suit  could  be  sustained  on  it  (1). 

(1)  See  cases  cited  in  Byers  el  al.  v.  The  State  ex  rei,  20  Ind.,  47. 


M'Gee  v.  Given  and  Another. 

Trespass — Pleading. — Trespass  for  breaking  and  entering  the  plaintiff's 
close  and  stable,  and  taking  away  two  horses.  Plea,  that  an  execution  of 
fieri  facias  against  a  third  person  Avas  delivered  to  the  sheriff,  &c. ;  that  the 
horses  belonged  to  the  execution-debtoi  and  were  subject  to  the  execution ; 
that  the  sheriff,  by  virtue  of  the  execution,  and  the  defendants  by  his  com- 
mand, broke  and  entered  into  the  close  and  stable  and  took  the  horses,  &c. 
Eeplication,  that  the  horses  did  not  belong  to  the  execution-debtor,  but  to 
the  plaintiff.     Held,  on  general  demurrer,  that  the  replication  was  sufficient. 

ERROR  to  the  Hendricks  Circuit  Court. 

Stevens,  J. — If  Gee  declared  against  Given  and  Nave,  in 
an  action  of  trespass  with  force  and  arms,  for  entering  into  his 
close,  breaking  his  stable  door,  and  taking  and  leading  away 
two  certain  geldings.  The  defendants  by  their  plea  admit  that 
they  did,  in  manner  and  form  as  charged,  enter  the  close  and 
break  the  stable  door  of  him,  the  said  31^  Gee,  and  take  and 
lead  away  the  said  two  geldings;  but  they  justify  the  act, 
under  and  by  virtue  of  two  certain  writs  of  execution  of  _^.  fa. 
which  they  allege  were  then  in  the  hands  of  the  sheriff  of  the 
county  against  a  certain  Mr.  Teel,  to  be  levied  on  the  goods 
and  chattels,  &c.,  of  the  said  Teel;  and  that  the  said  two 
geldings  were  the  goods  and  chattels  of  the  said  Teel,  and 
subject  to  said  writs  of  execution ;  and  that  they,  by  the  com- 
mand of  the  said  sheriff,  and  as  his  servants,  entered  with  the 
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said  sheriff  into  the  said  close  and  stable,  and  took  and  led 
away  said  geldings  as  the  goods  and  chattels  of  the  said  Teel, 
under  and  by  virtue  of  the  said  writs  of  execution.  M'Gee 
replied  that  the  said  two  geldings  were  not  the  goods  and 
chattels  of  the  said  Teel,  but  that  they  were  the  goods  and 
chattels  of  him,  the  said  IP  Gee.  To  which  replication  the 
defendants  filed  a  general  demurrer.  The  demurrer  was  sus- 
tained, and  final  judgment  rendered  for  the  defendants. 
[*17]  *The  only  question  presented  by  this  case  for  our 
consideration  is  as  to  the  sufficiency  of  the  replication. 
The  Court  below  declared  it  insufficient ;  and  we  are  asked  to 
do  the  same. 

The  objection  raised  is,  that  it  does  not  sustain  the  declara- 
tion; that  it  abandons  the  cause  of  action  set  out  in  the 
declaration,  and  is  what  is  called  a  departure  in  pleading.  It 
is  a  well  settled  rule,  that  the  rej^lication  must  not  depart  from 
the  allegations  in  the  declaration.  A  departure  in  a  replication 
is  said  to  be,  when  the  plaintiff  quits  or  departs  from  the 
original  cause  of  action  in  his  declaration^  and  has  recourse  to 
another  which  is  distinct  from  and  does  not  fortify  the 
first.  In  the  present  case  the  cause  of  action  laid  in  the 
declai'ation,  is  the  breaking  and  entering  of  the  plaintiff's 
close,  and  breaking  down  his  stable  door,  &c.,  with  force  and 
arms,  &c.  The  defense  unqualifiedly  admits  the  whole  charge 
in  the  declaration  to  be  true,  but  avers  that  the  defendants 
might  lawfully  do  so,  because  of,  and  by  virtue  of,  two  certain 
writs  of  execution,  which  it  is  alleged  were  in  the  hands  of 
the  sheriff,  to  be  levied  on  the  goods  and  chattels,  &c.,  of  one 
Teel,  and  that  two  certain  geldings,  the  goods  and  chattels  of 
the  said  Teel,  were  on  the  premises  and  in  the  stable  of  him, 
the  plaintiff,  and  that  they  broke  and  entered  as  charged,  &.Q., 
to  execute  the  said  geldings  as  the  goods  and  chattels  of  the 
said  Teel,  as  they  lawfully  might,  &c.  Now  if  the  whole  of 
the  facts  alleged  in  justification  are  not  true,  the  plaintiff's 
cause  of  action  stands  confessed.  The  justification  set  up 
consists  of  two  distinct  sets  of  facts.  First,  as  to  the  existence 
of  the  writs  of  execution  against  the  goods  and  chattels  of  Teel, 
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&c.  Secondly,  as  to  the  two  geldings  being  the  goods  and 
chattels  of  Teel,  &c.  Both  must  be  true  or  the  plaintiff  must 
recover.  The  writs  of  execution  against  Teel  could  not  justify 
an  entry  into  the  close  of  a  stranger,  unless  the  goods  and 
chattels  of  Teel  were  there :  hence  both  sets  of  facts  must  be 
true,  or  the  plaintiff  must  recover.  All  the  plaintiff  had  to 
do,  to  sustain  his  declaration,  was,  in  a  proper  manner,  to  deny 
either  one  or  both  of  these  facts;  for  if  either  should  prove  to 
be  untrue,  the  cause  of  action  would  stand  confessed.  The 
replication  admits  the  fact  of  the  existence  of  the  executior 
to  be  true,  but  denies  that  the  said  geldings  were  the  gooa* 
and  chattels  of  Teel. 

This  replication  is  very  informal,  but  it  is  clearly  good  in 
substance.  Tlie  defendants  have  confessed  that  they 
[*18]  are  ^trespassers,  in  manner  and  form,  as  they  stand 
charged,  if  these  said  geldings  were  not  the  goods  and 
chattels  of  the  said  Teel,  and  the  plaintiff  has  tendered  an  issue 
upon  that  fact.  All  the  other  facts  in  the  case  stand  confessed 
on  both  sides,  leaving  that  single  allegation  in  dispute.  If 
that  allegation  shall  prove  to  be  false,  the  plaintiff  will  recover 
his  cause  of  action  laid  in  the  declaration,  just  as  it  is  there 
laid.  The  simple  question  is,  were  these  geldings  the  goods 
and  chattels  of  Teel,  and  subject  to  these  executions?  It  is 
perfectly  immaterial  to  whom  the  geldings  did  belong,  if  they 
did  not  belong  to  Teel. 

The  demurrer  to  this  replication  is  general  and  should  have 
been  overruled.  There  is  nothing  that  presents  even  a  shadow 
of  a  departure  in  pleading,  and  the  informality  of  the  replica- 
tion can  not  be  reached  by  a  general  demurrer  (1). 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

W.  W.  Wick  and  J.  Morrison,  for  the  plaintiff. 

C.  Fletcher,  for  the  defendants. 

(1)  In  the  case  in  the  text,  the  plaintiff  could  not  deny  all  the  allegalious 
in  the  plea,  by  the  general  replication  of  de  injuria  sua  propria  absque  tali 
causa;  because  the  execution,  which  is  a  matter  of  record,  could  tmly  be 
denied  by  a  replication  of  nut  tiel  record.     But   tlie    plaiutliT  iiiiglit.    alter 
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admitting  or  protesting  the  execution,  have  replied,  de  injuria  sua  propia 
absque  residua  causae;  and  such  a  replication  would  have  put  the  defendants 
on  the  proof  that  the  horses  of  the  execution-debtor  were  in  the  plaintiff's 
stable,  and  that  the  sheriff,  and  the  defendants  by  his  command,  entered  and 
seized  the  horses  under  the  execution.  Lucas  et  al.  v.  Nockells,  10  Bingh., 
157. 

The  sheriff  may  break  open  the  outer  door  of  a  barn  or  out-house,  detached 
from  the  dwelling  house,  in  order  to  execute  a  fieri  facias,  even  without 
making  a  demand  that  the  door  should  be  opened.  Penton  v.  Browne,  1  Sid., 
181,  1S6;  Wats,  on  Sheriffs,  173;  Smith's  Lead.  Cas.,  45.  In  a  leading  case 
respecting  the  sheriff's  right  to  break  open  doors,  the  following  points  are 
resolved : 

1.  The  house  of  every  one  is  to  him  as  his  castle  and  fortress,  as  well  for 
his  defense  against  iry'ury  and  violence,  as  for  his  repose. 

2.  When  any  house  is  recovered  by  any  real  action  or  by  eject  firmce,  the 
sheriff  may  break  the  house  and  deliver  the  seisin  or  possession  to  the  defend- 
ant or  plaintiff. 

3."  When  the  king  is  a  party,  the  sheriff  (ii  the  doors  be  not  open)  may 
break  the  party's  house,  either  to  arrest  him  or  to  do  other  execution  of  the 
process,  if  otherwise  he  can  not  enter.  But  bel'ore  he  breaks  it,  he  ought  to 
signify  the  cause  of  his  coming,  and  to  make  request  to  open  the  doors. 

4.  When  the  door  is  open,  the  sheriff  may  enter  the  house  and  do  execu- 
tion, at  the  suit  of  any  subject,  either  of  the  body  or  of  the  goods ;  but  the 
sheriff  can  not  (on  request  made  and  denied),  at  the  suit  of  a  common  per- 
son, break  the  defendant's  house,  sc,  to  execute  any  process  at  the  suit  of  any 

subject. 
[■■■'19]  "*5.     The  house  of  any  one  is  not  a  castle  or  privilege  but  for  him- 

self, and  does  not  extend  to  protect  any  person  who  flies  to  his  liouse, 
or  the  goods  of  any  other  which  are  brought  into  his  house,  to  prevent  a  law- 
ful execution  and  to  escape  the  ordinary  process  of  law.  Semayne's  case,  5 
Coke's  Eep.,  91. 

If  the  defendant,  after  an  arrest  on  civil  process,  escape  to  the  house  of  a 
stranger,  or  to  his  own  house,  the  oflScer  may,  upon  fresh  suit,  break  open  the 
outer  door  in  order  to  retake  him.  And  in  criminal  cases,  the  outer  door  of  the 
liouse  of  the  defendant  or  a  stranger  may  be  broken  open  by  the  officer,  in 
order  to  arrest  the  defendant  in  the  first  instance.  Foster's  Cr.  Law,  319,  320. 
So,  also,  such  door  of  a  stranger's  house  may  be  broken,  for  the  purpose  of 
levying  an  execution  on  the  defendant's  goods,  if  they  he  fraudulently  concealed 
there.     Wats,  on  Sheriffs,  59,  174. 

In  the  cases,  whether  criminal  or  civil,  in  which  the  sheriff  may  break  open 
the  outer  door  of  a  dwelling  house,  either  of  the  defendant  or  of  a  stranger, 
to  execute  process,  a  demand  of  admission  should  first  be  made.  Burdett  v. 
Abbott,  14  East,  1,  163;  Lannock  v.  Brown  et  al.,  2  Barn.  &  Aid.,  592;  Foster's 
Cr.  Law,  319,  320 ;  Hutchison  v.  Birch,  4  Taunt.,  619. 

The  inner  door  of  a  house,  though  it  be  the  door  of  a  lodger's  room,  and 
cupboards,  trunks,  &c.,  may  be  broken  open  by  an  officer,  even  in  civil  cases, 
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to  execute  the  duty  of  his  office,  vnthout  any  demand  that  they  should  be  opened. 
Lee  V.  Qansel,  Cowp.  1 ;  Hutchison  v.  Birch,  supra ;  Lloyd  v.  SandUands,  8 
Taunt.,  250. 

The  sheriff  enters  the  house  of  a  sti-anger  at  his  peril.  If  the  defendant  or 
his  goods  be  not  found  there,  the  sheriff  is  a  trespasser.  It  is  otherwise,  how- 
ever, if  the  sheriff  enter  the  defendant's  own  house.  He  may  not  find  the 
defendant  or  his  goods  there,  and  still  justify  the  entr3\  And  it  is  held,  that 
under  a  fieri  facias  against  the  goods  of  an  intestate,  in  the  hands  of  his 
administrator,  or  of  her  husband  and  her,  in  her  right  since  the  marriage,  the 
sheriff  may  justify  an  entry  into  the  husband's  house  to  search  for  goods  of 
the  intestate,  though  none  be  found  there,  that  being  the  most  natural  custody 
for  them.     Cooke  v.  Birt,  5  Taunt.,  765. 

On  the  subject  of  this  note,  vide  Smith's  Leading  Cases,  39  and  notes  ;  Stale 
V.  Thackam  et  al.,  1  Bay's  Kep.,  358  ;  State  v.  Smith,  1  New  Ham.  Eep.,  346  ; 
Haggerty  v.  Wilber,  16  Johns.  Kep.,  287 ;  1  East's  Cr.  Law,  321  to  324. 


Htjff  V.  Gilbert,  in  Error. 

REPLEVIN.  Pleas:  1.  That  the  defendant  had  not  taken 
or  detained  the  property.  2.  Property  in  a  stranger.  3.  Pro- 
perty in  the  defendant.  The  plai'ntiif  joined  issue  on  the  first 
plea,  and  replied  to  the  second  and  third,  property  in  himself. 
Verdict,  "We  find  the  property  to  be  in  the  plaintiff."  Judg- 
ment against  the  defendant  for  costs.  Held,  that  this  verdict 
did  not  authorize  a  judgment  for  the  plaintiff,  as  the  jury  had 
not  found  that  the  horse  had  been  taken  or  detained  by  the 

defendant  (a). 
[*20]  *A  bill  of  exceptions  relative  to  the  affidavit  and 

bond  in  this  case,  stated — "  which  affidavit  and  bond 
are  made  a  part  of  the  record."  Held,  that  this  statement  did 
not  make  the  affidavit  and  bond  a  part  of  the  record ;  and  thar 
to  make  them  so  by  means  of  a  bill  of  exceptions,  they  should 
be  copied  into  the  bill  (1). 

(0)  See  Mills  v.  Simmonds,  10  Ind.,  464. 

(1)  Vide  The  State  Bank  of  Indiana  v.  Brooks,  May  term,  1838,  note. 
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The  State,  on  the  relation  of  Beown  v.  Lewis,  in  Error. 

WHEN  a  justice  of  the  peace  binds  a  person  in  a  recogni- 
zance to  the  Circuit  Court  to  answer  an  accusation  of  bastardy, 
the  orginal  recognizance  should  be  filed  by  the  justice  in  the 
Circuit  Court. 

It  is  no  objection  to  such  a  recognizance,  that  it  is  entered 
into  by  a  third  person  and  not  by  the  party  himself. 


Treadway  v.  Drybread,  in  Error. 

SUIT  by  the  assignee  against  the  assignor  of  a  promissory 
note.  The  plaintiff  had  obtained  judgment  against  the  maker, 
and  sued  out  2,  fieri  facias,  which  was  returned  nulla  bona. 
Held,  that  as  the  plaintiff  had  held  the  note  fourteen  months 
after  it  became  due,  before  he  brought  the  suit,  and  gave  no 
satisfactory  reason  for  the  delay,  he  had  been  guilty  of  gross 
negligence,  and  ought  not  to  recover  against  the  assignor. 
M' Kinney  v.  M'Connel,  1  Bibb,  239;  M'Qinnis  v.  Burton,  3 
id.,  6 ;  Campbell  v.  Hopson,  1  Marsh.,  228 ;  Merriman  v.  Mavle. 
2  Blackf.,  350. 


[21*]  S.  Hawkins,  Executrix,  v.  Johnson. 

Land-Office  Certificate — Assignment  of.. — A  land-office  certificate  issued 

in  favor  of  the  heirs  of  A,  can  not  be  assigned  by  the  administrator  of  A. 
Same — Consideration. — If  such  an  assignment  be  made,  the  consideration 

paid  for  it  may  be  recovered  back  in  an  action  for  money  had  and  received. 
■Same. — The  amount  paid   for  the  assignment  is  to  be  ascertained,  in  the 

absence  of  other  testimony,  by  the  price  of  public  land  at  the  time  of  the 

assignment. 
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Administrator  de  son  tort. — If  a  widow  continue  in  the  possession  of  her 
deceased  husband's  goods  and  use  them  as  her  o\to,  slie  is  liable  as  an  exe- 
cutrix de  son  tort. 

Interest. — The  statute  gives  interest  for  money  had  and  received,  where  the 
money  is  retained  without  the  owner's  knowledge,  or  where  it  is  retained 
after  it  has  been  demanded.  But  interest  is  not  recoverable,  in  other  cases, 
on  a  count  for  money  had  and  received. 

EEROR  to  the  8witze7dand  Probate  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit,  brought 
by  GabrielJohnson  against  Sarah  Hawkins,  executr'^x  of  Jona- 
than Hawkins,  deceased.  The  declaration  contains  but  one 
count,  and  that  i^s  a  general  one  for  nion(;y  had  and  received. 
The  defendant  pleaded  non-assumpsit,  and  ne  unqaes  executor. 
The  cause  was  submitted  to  the  court  without  a  jury;  and 
judgment  was  rendered  for  the  plaintiif  below  for  |156.  A 
bill  of  exceptions  sets  out  the  evidence. 

A  land-office  certificate  for  further  credit,  was  issued  in  Sep- 
tember, 1821,  by  the  register  of  a  land-office,  in  favor  of  the 
heirs  of  Truman  Richards.  The  certificate  is  for  eighty-two 
acres  of  land  aAd  sixty  hundredths  of  an  acre.  There  is,  on 
the  back  of  this  certificate,  an  assignment  as  followS':  "  For 
value  received,  I  do  assign,  set  over,  and  transfer,  unto  Gabriel 
Johnson,  all  the  right,  title,  interest,  and  claim,  of  the  heirs  of 
Truman  Richards,  deceased,  in,  to,  and  over  the  N.  E  qr.  sec. 
9,  T.  3,  R.  3,  W.,  in  the  district  of  lands  ordered  to  be  sold  at 
Cincinnati.  Given  under  my  hand  and  seal  this  27th  day  of 
June,  1827.  Jonathan  Hawkins,  administrator  of  the  estate  of 
Truman  Richards,  deceased.  ( Seal. ) "  Previously  to  this 
assignment^  one-half  of  the  purchase-money  had  been  paid ; 
and,  at  the  date  of  the  assignment,  no  forfeiture  for  non- 
payment had  taken  place.  The  defendant  is  the  widow  of 
Jonathan  Hawkins,  the  assignor  of  the  certificate.  She  con- 
tinued, after  her  husband's  death,  to  occupy  the  plantation  he 
lived  on ;  and  she  kept,  and  continues  to  keep,  all  the  personal 
property  of  which  her  husband  died  possessed.  The 
[22*]  defendant  deals  with  *this  personal  property,  as 
if  it  were  her  own,  but  she  has  not  been  known  to 
sell  any  of  it. 
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Upon  the  evidence  which  we  have  now  stated,  the  cause  was 
submitted  to  the  Court,  and  a  judgment  rendered  for  the  plain- 
tiff below,  as  we  have  already  mentioned. 

There  can  be  no  doubt  but  that  the  defendant,  by  keeping 
possession  of  her  husband's  goods  after  his  death,  and  using 
them  as  her  own,  rendered  herself  liable  as  an  executrix  de  son 
tort.  See  1  Williams  on  Executors,  p.  136.  It  is  equally 
clear,  that  the  land-office  certificate  which  was  issued  in  the 
name  of  the  heirs  of  Truman  Riehards,  and  belonged  to  them, 
could  not  be  assigned  by  the  defendant's  husband,  as  the 
administrator  of  Truman  Richards.  The  assignment  of  the 
certificate  to  the  plaintiff  below  is  absolutely  void;  and  the 
assignor's  estate  in  the  hands  of  the  defendant,  is  liable  to  the 
assignee  for  the  amount  paid  for  the  assignment.  The  con- 
sideration, received  by  the  assignor  for  the  void  assignment 
may  be  considered  as  so  much  money  had  and  received  by  him 
for  the  use  of  the  assignee. 

The  difficulty  in  the  cause  is,  as  to  the  amount  for  which  the 
judgment  in  favour  of  the  plaintiff  below  should  be  rendered. 
There  was  no  proof  whatever  before  the  court,  as  to  the  actual 
amount  paid  by  the  plaintiff  to  the  defendant's  testator  for  the 
assio-nment  of  the  certificate.  We  can  only  look  at  the  certifi- 
cate  itself,  in  order  to  form  any  opinion  respecting  the  consid- 
eration of  its  assignment.  The  price  of  public  lan-d,  at  the 
time  when  the  certificate  was  assigned,  was  |1.25  an  acre.  At 
that  rate,  the  one-half  of  the  value  of  the  land  mentioned  in 
the  certificate  was  $51.62.  An  additional  payment  of  the  same 
amount  into  the  land-office,  would  have  entitled  the  owner  of 
the  certificate,  at  the  time  of  its  assignment,  to  a  patent  for  the 
land,  under  the  act  of  Congress  of  1826.  The  certificate, 
therefore,  in  the  absence  of  other  testimony,  must  be  considered 
as  worth  $51.62,  at  the  time  it  was  assigned;  and  that  sum,  in 
the  absence  of  all  information  except  what  is  furnished  by  th« 
certificate,  may  be  presumed  to  be  the  amount  paid  for  the 
assignment.  If  the  consideration  was  more,  the  plaintiff 
should  have  proved  it;  if  it  was  less,  the  proof  ky  on  the 
defendant. 
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[*23]  *This    case  is  somewhat  like  one  brought   by   an 

assignee  of  a  promissory  note  against  the  assignor,  to 
recover  back  the  money  paid  for  the  assignment.  There  the 
value  of  the  note,  as  shown  by  itself,  is  prima  facie  evidence 
of  the  consideration  paid  for  the  assignment.  Here,  the  value 
of  the  certificate  as  appears  by  its  face,  may  be  viewed  in  the 
same  light. 

As  there  is  but  one  count  in  the  declaration,  and  that  is  a 
general  one  for  money  had  and  received,  the  plaintiff  can 
recover  no  interest  in  the  case,  unless  the  right  to  do  so  is 
given  by  statute.  Walker  v.  Constable,  1  Bos.  &  Pull.,  306. 
There  are  two  cases  in  which  the  statute  gives  interest  on  money 
had  and  received;  one  is,  where  the  money  is  retained  without 
the  owner's  knowledge ;  the  other,  where  it  has  been  retained 
after  a  demand  of  it.  Rev.  Code,  1831,  p.  290  (1).  The  case 
before  us  does  not  come  within  this  provision  of  the  statute. 

The  judgment  of  the  Probate  Court  is,  according  to  the  view 
which  we  have  taken  of  the  case,  for  too  large  an  amount,  and 
must  therefore  be  reversed. 

As  the  defendant  pleaded  ne  unques  executor,  and  the  plea  is 
not  true,  the  judgment  against  her  at  common  law  would  be 
de  bonis  propriis.  But  our  statute  has  changed  the  law  on 
this  subject  (2). 

The  judgment  of  the  Probate  Court  should  be  in  favour  of 
the  plaintiff  below  for  $51.62,  together  with  costs,  to  be  levied 
of  the  assets  of  the  testator  if  the  defendant  have  so  much, 
but  if  not,  then  the  costs  out  of  the  defendant's  own  goods. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

/.  Dumont,  for  the  plaintiff. 

J.  Sullivan,  for  the  defendant. 

(1)  Accord.  Eev.  Stat.,  1838,  p.  336. 

(2)  B.  Code,  1831,  p.  169.     Accord.  Kev.  Stat,  1838,  p.  190.    ■ 
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[*24]  *De  Camp  and  Another  v.  Stevens. 

OoNTKACT— Eecovery  ON  PART  PERFORMANCE.— A  person  contracted  u) 
work  for  a  year  at  a  certain  sum  per  month ;  but  after  working  three  months 
and  ten  days,  he  left  his  employer  and  sued  him  for  the  work  thus  done.  It 
was  proved  that  the  defendant  had  manifested  a  disposition  to  get  the 
plaintiff  to  leave  him,  and  had  said  after  the  plaintiff  was  gone,  that  he 
was  glad  af  it,  as  the  plaintiff  was  worth  nothing.  Held,  that  the  action 
was  not  sustained  (a). 

Jury-Credibility  of  Witness.— The  jury  are  the  exclusive  judges  of  the 
credibiUtv  of  witnesses. 

T 

APPEAL  from  the  Fayette  Circuit  Court. 

M'KiNNEY,  J.— This  is  an  action  of  assumpsit  brought  by 
Stevens  against  the  De  Camps,  on  an  account.  The  case  origi- 
nated before  a  justice  of  the  peace;  and  an  appeal  from  the 
judgment  of  the  justice,  in  favour  of  the  plaintiff,  was  taken 
by  the  defendants  to  the  Circuit  Court.  In  that  Court  judg- 
ment was  rendered,  on  the  verdict  of  a  jury,  for  the  plaintiff. 
During  the  trial  in  the  Circuit  Court,  certain  instructions  were 
given  to  the  jury,  on  the  alleged  incorrectness  of  which,  and 
the  refusal  to  grant  a  new  trial,  the  defendants  ask  a  reversal 
of  the  judgment. 

The  material  item  in  the  account  of  the  plaintiff  below,  is 
for  three  months  and  ten  days'  labor,  at  the  rate  of  nine  dol- 
lars per  month.  From  the  evidence,  all  of  which  is  before  us, 
it  seems  that  the  contract  was  for  a  year's  labor,  at  the  rate  of 
nine  dollars  per  month.  With  this  evidence  submitted  to  the 
jury,  the  defendants  asked  the  court  to  give  this  instruction : 
"  That  if  they  believed  the  evidence  given  in  the  cause,  the 
jury  must  find  for  the  defendants,  as  the  law  arising  on  the 
evidence  is  in  favour  of  the  defendants."  The  Court  refused 
to  give  the  instruction,  but  charged  the  jury:  "That  if  they 
believed  the  evidence  they  must  find  for  the  defendants,  as  the 
law  arising  on  that  evidence  was  in  favour  of  the  defendants; 
but  that  they  were  the  sole  judges  of  the  credibility  of  wit- 


(a)  This  case  is  overruled  by  Bicks  v.  Tales,  5  Ind.,  115  ;  4  Id.,  "'J ;  3  Id.,  107. 
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nesses,  and  were  not  bound  by  the  statements  of  the  witnesses 
if  they  thought  them  untrue."  The  instruction  thus  refused, 
as  well  as  that  given,  is  complained  of  by  the  appellants.  The 
first  branch  of  the  instruction  given  is  in  the  very  language 
used  by  the  appellants  themselves,  and  so  far  can  not  be 
objected  to.     Indeed,  the  instruction  is  a  corollary  of  the  law 

from  the  evidence  we  have  noticed.  The  law  is  set- 
[*25]       tied,  and  is  not  ^controverted  in  this  case,  that  if  the 

contract  was  for  a  year's  labor,  at  the  rate  of  nine 
dollars  per  month,  a  recovery  could  not  be  had — the  contract 
being  entire — for  a  less  period  than  that  fixed  by  the  parties, 
unless  the  contract  was  rescinded.  Cranmer  v.  Graham,  1 
Blackf.,  406,  and  authorities  cited.  The  second  branch  of  the 
instruction  seems  to  be  equally  unexceptionable.  The  proposi- 
tion is  undeniable,  that  it  is  the  exclusive  province  of  a  jury 
to  judge  of  the  credibilty  of  witnesses;  and,  clearly,  they  are 
not  bound  by  the  statement  of  a  witness,  if  they  do  not  believe 
it  to  be  true. 

The  second  instruction  complained  of  was  given  at  the 
instance  of  the  plaintiff  below,  and  is  as  follows:  "If  the 
jury  believe  the  defendants  resorted  to  improper  means  and 
ungenerous  conduct  towards  the  plaintiff,  to  make  him  abandon 
his  contract,  he  is  entitled  to  recover  for  the  labor  done  under 
the  contract."  The  record  shows  that  one  of  the  defendants 
remarked,  when  told  the  plaintiff  had  quit  work,  tliat  he  was 
glad  of  it,  for  the  plaintiff  was  worth  nothing;  and  one  witness 
thought  JDe  Camp  manifested  a  disposition  to  get  the  plaintiff 
to  leave  him.  This  appears  to  be  all  the  testimony  upon 
which  the  instruction  is  founded,  or  v/hich,  in  any  degree, 
relates  to  "improper  means  and  ungenerous  conduct"  used 
towards  the  plaintiff.  The  positive  or  implied  rescission  of  a 
contract,  is  certainly  different  from  improper  means  or  ungen- 
erous conduct,  by  one  party  to  the  other,  to  induce. an  aban- 
donment of  it.  The  question  before  the  jury  was,  is  the 
contract  dissolved?  If  it  was  dissolved  by  the  defendant,  the 
plaintiff  was  entitled  to  recover.  If  it  was  not,  the  verdict 
should  have  been  for  the  defendants.     It  is  clear  there  was  no 
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positive  rescission;  and  if  it  was  implied,  it  must  have  been 
from  the  improper  means  and  ungenerous  conduct  used  towards 
the  plaintiff.  These  terms  are  vague  and  indefinite;  and  to 
adopt  them  as  establishing  the  rule  by  which  contracts  are  to 
be  dissolved,  would  subject  the  rule  to  the  operation  of  such 
uncertain  tests  as  would  render  it  entirely  nugatory.  "What 
some  juries  would  regard  as  improper  means  and  ungenerous 
conduct,  others  might  deem  appropriate  to  the  parties.  A  rule 
so  important  should  have  a  more  steady  and  settled  foundation 
than  that  of  sensibility. 

In  the  case  of  Marsh  v.  Rulesson,  1  Wend.  Rep.,  514,  in  a 
contract  of  the  nature  of  that  before  us,  the  Court,  in 
[*26]  relation  *to  some  very  offensive  language  used  by  the 
employer,  said,  that  though  the  language  was  exceed- 
ingly improper,  it  did  not  amount  to  turning  the  plaintiff  off. 

It  is  true,  one  of  the  appellants  said,  when  informed  that 
Stevens  had  quit  work,  that  he  was  glad  of  it,  for  he  was  worth 
nothing.  But  this  was  after  the  contract  was  voluntarily 
abandoned  by  Stevens,  and  he  had  thus  waived  a  right  to 
enforce  its  execution  by  the  appellants.  The  contract  was 
then  abandoned;  and  agreeably  to  the  case  of  Lantry  v. 
Parks,  8  Cow.  R.,  63,  an  offer  the  following  day  to  resume  the 
work,  if  such  had  been  made,  would  have  left  it  to  the  election 
of  the  defendants  below,  either  to  accept  the  offer,  or  reject  it 
and  treat  the  original  contract  as  rescinded.  It  would  seem 
that  a  disposition  to  rescind  a  contract  or  to  force  the  opposite 
party  to  abandon  it,  that  threats  or  a  declared  purpose  of 
rescinding,  do  not  of  themselves  constitute  a  rescission. 

We  are  therefore  of  the  opinion,  that  the  instruction  last 
examined  should  have  been  refused  by  the  Circuit  Court;  and 
that  it  should  have  granted  a  new  trial. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict 
set  aside,  with  costs.     Cause  remanded,  &c. 

0.  H.  Smith,  for  the  appellants. 

J.  Rariden,  for  the  appellee. 
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Watson  and  Another  v.  Williams  and  Another. 

Chattel  Mortgage — Possession  by  Mortgagor — Evidence. — An  execu- 
tion was  levied  on  certain  goods  found  in  the  possession  of  the  execution- 
debtor.  A  third  person  claimed  the  goods  under  a  mortgage,  which  had 
been  previously  executed  to  him  in  good  faith  by  the  execution-debtor,  to 
secure  the  payment  by  a  given  time  of  a  jusl  debt.  Nothing  was  said  in  the 
mortgage  as  to  which  of  the  parties  should  have  possession  of  the  goods. 
At  the  time  the  mortgage  was  executed,  the  goods  were  delivered  to  the 
mortgagee  and  were  left  by  him  with  the  execution-debtor,  in  whose  possc'*- 
sion  they  remained  until  the  time  of  the  levy. 

Held,  on  a  trial  of  the  right  of  property,  that  the  mortgagor's  possession  of  t  ac 
goods  was  not  conclusive  evidence  of  fraud  as  to  creditors ;  but  tliat  his 
possession  might  be  explained  by  parol  evidence,  and  shown  to  be  fair  and 
consistent  with  the  contract  (o). 

ERROR  to  the  Vigo  Circuit  Court. 

Stevens,  J. — Trial  of  the  right  of  property.  An 
[27*]  execution  *of  fieri  facias,  in  favor  of  Williams  and 
Chase  against  one  Jackson,  was  levied  on  three  pair 
of  blacksmith's  bellows,  and  other  blacksmith's  tools,  as  the 
property  of  said  Jackson,  being  found  in  his  possession.  Wat- 
son and  AUen  claimed  the  property  ;  and  such  proceedings  were 
had  upon  the  claim,  that  it  was  finally  tried  by  a  jury  in  the 
Circuit  Court,  and  found  to  be  the  property  of  Jackson,  and 
subject  to  the  execution  of  Williams  and  Chase.  Watson  and 
Allen  claim  under  a  mortgage  deed,  in  the  usual  and  regular 
form  of  mortgage  deeds,  with  a  provision  that  if  the  said 
Jackson  should  well  and  truly  pay  and  satisfy,  on  or  before 
the  20th  of  November,  1833,  a  certain  judgment  due  from  him 
to  them,  the  said  Watson  and  Allen,  for  the  sum  of  thirty-one 
(loHurs,  &c.,  and  also  pay  one  note  of  seventeen  dollars,  &c., 
due  from  him  to  them,  the  said  Watson  and  Allen,  on  or  before 
the  20th  of  January,  1834,  then  the  mortgage  to  be  void,  <S:c. 

The  record  also  shows  that  the  mortgage  was  proved  to  have 
been  made  in  good  faith,  and  for  value;  that  Jackson  owed  the 
money  mentioned  in  the  condition;  and  that  it  still  remained 

(a)  See  Jorieo  v.  OoU,  10  lud.,  240.     See  1  G.  &  H.,  pp.  S51,  3>')-2. 
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unpaid.  It  was  also  further  proved,  that,  on  the  day  the 
mortgage  was  entered  into  and  made,  the  mortgaged  goods 
were  delivered  to  Watson  and  Allen,  the  mortgagees;  and  that 
they  left  them  with  the  mortgagor,  Jackson,  where  they 
remained  until  executed.  The  record  further  shows,  that 
Watson  and  Allen  then  offered  to  prove  and  explain  by  proof, 
why  they  had  thus  left  the  goods  with  the  mortgagor,  and  to 
show  that  such  possession  was  not  inconsistent  with  the  mort- 
gage, &c. ;  but  the  Court  refused  to  admit  the  evidence  to  go 
to  the  jury.  It  further  appears  of  record  that  the  Court 
charged  the  jury,  if  the  property  in  dispute  remained  in  the 
possession  of  Jackson,  after  the  execution  of  the  mortgage 
deed,  it  was  of  itself  evidence  of  fraud  as  to  creditors,  if  that 
possession  was  inconsistent  with  the  terms  of  the  mortgage; 
and  that  the  terms  of  the  mortgage  were  absolute,  and  there- 
fore the  subsequent  possession  by  the  mortgagor  could  not  be 
explained  by  any  testimony  offered. 

The  only  question  presented  in  this  case  is,  whether  the 
mortgagor's  subsequent  possession  of  the  mortgaged  goods 
can  be  explained  by  parol  evidence,  under  the  terms  of  the 

mortgage  deed? 
[28*]  *This  has  long  been,  and   it  seems  as  if  it  would 

ever  be,  a  vexed  question.  There  is  no  doubt  that  the 
visible  possession  and  control  by  the  mortgagor  or  seller  of 
goods  and  chattels,  after  he  has  thus  mortgaged  or  sold  his 
property  in  them,  with  the  consent  of  the  mortgagee  or  buyer, 
is  evidence  of  fraud.  That  far  the  question  is  settled,  both  in 
England  and  America;  but  the  great  point  of  controversy  is, 
whether  the  fraud  which  is  thus  to  be  inferred  from  the  fact  of 
possession,  is  an  unconditional  and  absolute  presumption  of 
fraud;  or  whether  the  fact  is  only  evidence  of  fraud,  and  is 
susceptible  of  explanation  by  proof  to  a  jury? 

In  England,  in  the  case  of  Stone  v.  Grubham,  2  Bulst.  Rep., 
225,  it  was  held,  that  the  subsequent  possession  of  the  vendor 
of  a  chattel  was  not  fraudulent,  if  the  bill  of  sale  was  condi- 
tional, for  the  payment  of  money,  and  the  bill  by  its  terms 
showed  that  the  vendor  was  to  retain  possession  until  default 
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was  made.  And  in  the  case  of  Buchnel  v.  Roiston,  Prec.  in 
Chan.  285,  a  bill  of  sale  of  goods  was  given;  and  it  appeared 
upon  the  face  of  the  bill  that  it  Avas  given  as  collateral  secu- 
rity, and  that  the  vendor  was  to  keep  possession,  &c. ;  the  Lord 
Chancellor  held  that  it  was  not  fraudulent.  Again,  in  the  case 
of  Cadogan  v.  Kennett,  Cowp.,  432,  where  household  goods 
were  transferred  to  trustees,  it  was  held  that  those  goods  were 
protected  from  execution,  although  the  grantor  continued  in 
possession.  The  court  said  that  the  transaction  was  fair,  and 
that  it  was  a  part  of  the  trust  that  the  grantor  should  continue 
in  possession.  But  in  the  case  of  Worseley  v.  de  Mattos  & 
Slader,  1  Bur.  Rep.,  467,  Lord  Mansfield  strongly  insists  that 
there  is  no  distinction  between  absolute  and  conditional  sales; 
that  a  continuance  in  possession  by  a  mortgagor  was  fraudulent 
at  common  law,  and  void  by  the  statute  of  Elizabeth;  and  in 
that  case  it  was  held  that  a  mortgage  of  goods,  with  the  posses- 
sion retained  by  the  mortgagor,  was  fraudulent  in  law  equally 
as  it  would  be  upon  an  absolute  bill  of  sale.  And  finally  in 
the  case  of  Edwards  v.  Harben,  2  Term  Rep.,  587,  the  princi- 
ple was  emphatically  settled,  that  if  the  vendee  took  an  absolute 
bill  of  sale,  to  take  effect  immediately  by  the  face  of  it,  and 
the  goods  were  left  in  possession  of  the  vendor,  it  was  in  law 
a  fraud  per  se;  but  that  in  all  cases  where  that  possession 
might  be  consistent  with  the  face  of  the  conveyance,  the  pos- 
session might  be  explained  by  proof. 
[*29]  *  After  this,  the  law  appeared  for  many  years  to  be 

permanently  settled  in  that  country;  and  it  was 
repeatedly  decided,  that  an  absolute  sale  of  chattels  unaccom- 
panied by  possession  was  fraudulent  in  law,  and  void  as  to 
creditors;  that  the  change  of  possession  must  be  substantial  and 
exclusive,  and  not  concurrently  with  the  assignor.  Recently, 
however,  the  doctrine  as  it  was  then  settled  has  been  much 
shaken.  The  modern  English  decisions  appear  to  establish  a 
more  lax  rule;  the  courts  now  say  that  the  question  of  fraud 
in  such  cases  is  a  fact  for  a  jury  to  determine;  and  that  a  con- 
tinuance in  possession  by  a  mortgagor  or  vendor  is  only  prima 
facie  a  badge  of  fraud;  and  that  the  presumption  of  fraud 
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arising  from  that  circumstance,  may  be  rebutted  by  explana- 
tions showing  the  transaction  to  be  fair  and  honest,  and  giving 
a  reasonable  account  of  the  object  of  that  possession;  that  the 
fraud  thus  arising  is  not  an  absolute  inference  of  law,  but  one 
of  fact  for  a  jury.  Wooderman  v.  Baldock,  8  Taunt.,  676; 
Kidd  V.  RawUnson,  2  Bos.  &  Pull.,  59 ;  Cole  v.  Davies,  1  Ld. 
Raym.,  724;  Lady  ArundeU  v.  Fhipps,  10  Ves.,  140;  Watki7is 
V.  Birch,  4  Taunt.,  823;  Jezeph  v.  Ingram,  8  Taunt,  838; 
Latimer  v.  Batson,  4  Barn.  &  Cress.,  652;  Leonard  v.  Baker, 
1  Maule  &  S.,  251 ;  Steward  v.  I^omhe,  1  Brod.  &  Biug.,  506 ; 
Eastwood  V.  Brown,  Ryan  &  Moody,  312;  Reed  v.  Blades,  5 
Taunt.,  212;  Storer  v.  Hunter,  3  Barn.  &  Cress.,  368. 

In  the  Supreme  Court  of  the  United  States,  the  doctrine  as 
settled  in  England,  in  the  case  of  Edwards  v.  Harben,  is 
established.  Hamilton  v.  Russell,  1  Cranch,  309 ;  United 
States  V.  Conyngham,  4  Dall.,  358 ;  Meeker  v.  Wilson,  1  Gall. 
Rap.,  419. 

In  the  State  of  Virginia,  the  same  principle  has  been  directly 
and  repeatedly  settled.  Alexander  v.  Deneale,  2  Munf.,  341. 
It  may,  however,  be  proper  to  observe  that  in  the  case  of 
Land  v.  Jeffries,  5  Rand.  Rep-,  211,  the  rule  was  qualified. 
[n  that  case  the  Court  held,  that  the  possession  of  the  vendor 
of  goods  and  chattels  is  only  prima  facie  fraudulent,  and  not 
such  conclusive  fraud,  in  any  case,  as  to  bar  all  explanation. 
But  in  the  case  of  Claytor  v.  Anthony,  6  Rand.  Rep.,  285,  the 
Court  re-examines  the  whole  doctrine,  overrules  the  decision 
in  the  case  of  Land  v.  Jeffries,  5  Rand.  Rep.,  211,  and  ably 
maintains  the  rule  established  by  the  previous  decision. 

In  South  Carolina,  the  English  rule,  as  established  by  the 
case  of  Edwards  v.  Harben,  is  declared  by  all  the 
[*30]  judges  to  be  *the  settled  rule.  Kennedy  v.  Ross,  2 
Const.  Rep.,  125;  Hudnal  v.  Wilder,  4  M'Cord's 
Rep.,  294.  In  Tennessee  the  same  rule  is  adopted.  Ragan  v. 
Kennedy,  1  Ten.  Rep.,  91.  But  in  Kentucky  the  modern  English 
rule  is  adopted.  Baylor  v.  Smithers'  heirs,  1  Littell's  Rep., 
105. 

In  Pct7isi/hrtnia.  the  general  principle  is  eiiiphatif-allv  reoog- 
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nized,  that  on  an  absolute  sale  or  assignment  of  chattels, 
possession  must  accompany  and  follow  the  conveyance,  and 
vest  exclusively  in  the  vendee,  or  it  is  fraudulent  in  law^ 
though  there  be  no  fraud  in  fact;  and  in  the  case  of  a  mort- 
gage of  goods  an  absolute  delivery  is  requisite;  the  statement 
on  the  face  of  the  mortgage,  that  possession  is  to  be  retained 
by  the  vendor,  is  not  sufficient;  that  such  a  transaction  is 
fraudulent  jaer  se.  Dawes  v.  Cope,  4  Binn.,  258;  Babb  v. 
Clemson,  10  Serg.  &  Rawle,  419;  Shaw  v.  Levy,  17  lb.,  99; 
Hower  v.  Geesman,  lb.,  251;  Clow  v.  Woods,  5  lb.,  275; 
Cowden  v.  Brady,  8  lb.,  510;  Dean  v.  Fatton,  13  lb.,  345. 

In  New  Jersey,  Connecticut  and  Vermont,  the  same  rule  is 
rigidly  adhered  to.  The  delivery  of  possession,  in  the  case  of 
a  sale  or  a  mortgage  of  goods,  is  held  to  be  necessary,  if  it  be 
practicable;  that  there  must  be  an  actual  and  not  a  colorable 
change  of  possession ;  that  on  a  sale  or  mortgage  of  chattels, 
an  agreement  either  in  or  out  of  the  conveyance,  that  the 
vendor  may  keep  possession,  is  (except  in  special  cases,  and  for 
special  reasons,  to  be  shown  to  and  approved  of  by  the  Court) 
fraudulent  and  void,  as  to  creditors  and  bona  fide  purchasers. 
Chumar  v.  Woods,  1  Hals.  Rep.,  155;  Patten  v.  Smith,  5 
Conn.  Rep.,  196;  Fletcher  y.  Howard,  2  Aiken's  Ver.  Rep., 
115;  Beattic  v.  Robin,  2  Ver.  Rep.,  181. 

In  the  State  of  New  York,  the  question  has  been  continually 
vibrating  from  side  to  side.  In  the  cases  oi  Barrow  v.  Faxton, 
5  Johns.  Rep.,  258,  and  Beals  v.  Guernsey,  8  lb.,  446,  the 
Court  says,  that  the  circumstance  of  the  possession  of  goods 
not  accompanying  the  sale  or  mortgage  of  them,  is  only  j^rima 
facie  evidence  of  fraud,  and  it  may  be  explained.  In  the  case 
of  Sturtevant  v.  Ballard,  9  Johns.  Rep.,  337,  the  subject 
received  a  thorough  discussion,  and  most  of  the  autliorities, 
both  in  England  and  America,  were  reviewed,  and  the  English 
doctrine  as  settled  in  the  case  of  Edwards  v.  Harben,  adopted. 
In  the  case  of  Ludlow  v.  Hurd,  19  Johns.  Rep.,  218, 
[*31]  the  Court  said  *that  the  question  was  unsettled  and 
left  it  open  for  debate.  And  finally,  in  the  case  of 
Bissetl  V.  Ilopkiis,  3  Cowen's  Rep.,   166,  the  doctrine  estab- 
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lished  in  the  case  of  Sturtevant  v.  Ballard  was  entirely  over- 
thrown, i^fterwards,  in  the  case  of  Divver  v.  3I'Laughlin,  2 
Wend.,  596,  the  rule  in  the  case  of  Sturtevant  v.  Ballard  was 
again  recognized.  At  this  point  the  legislature  of  the  State 
interfered,  and  in  their  late  revised  laws  put  the  question  at 
rest.  They  enacted,  that  unless  the  sale  or  assignment  be 
accompanied  by  immediate  delivery,  and  followed  by  an  actual 
and  continued  change  of  possession,  it  shall  be  presumed  to  be 
fraudulent  and  void  as  against  creditors,  &c. ;  and  shall  be 
conclusive  evidence  of  fraud,  unless  it  shall  be  made  to  appear, 
on  the  part  of  the  persons  claiming  under  such  sale  or  assign- 
ment, that  the  same  was  made  in  good  faith,  &c. 

In  Massachusetts,  New  Hampshire  and  Ilaine,  it  is  settled 
that  the  retention  of  possession  by  the  vendor  of  goods  and 
chattels,  after  an  absolute  sale  or  a  mortgage  of  them,  is  only 
prima  facie  evidence  of  fraud,  and  it  may  be  explained  by 
proof.  Brooks  v.  Powers,  15  Mass.  Rep.,  244;  Bar-tlett  v. 
Williams,  1  Pick.  Rep.,  288 ;  Homes  v.  Crane,  2  lb.,  607 ; 
Wlieeler  v.  Train,  3  lb.,  255 ;  Ward  v.  Sumner,  5  lb.,  59  ; 
Shumway  v.  Butter,  7  lb.,  56 ;  Haven  v.  Low,  2  New  H.  Rep., 
13;  Coburn  v.  Pickering,  3  N.  Hamp.  Rep.,  415;  Beed  v. 
Jewett,  5  Greeuleaf 's  Rep.,  96 ;  Holbrook  v.  Baker,  5  lb.,  309. 

In  North  Carolina,  the  rule  is  much  more  relaxed;  the 
whole  subject,  in  all  cases,  is  submitted  to  a  jury,  and  very 
little  weight  is  attached  to  the  circumstance  of  possession  in 
any  case.  Vick  v.  Kegs,  2  Hayw.  Rep.,  126;  Falkner  v. 
Perkins,  lb.,  224;  Smith  v.  Neil,  1  Hawk.  Rep.,  341;  Trotter 
V.  Howard,  lb.,  320;  Howell  v.  Elliott,  1  Badg.  &  Dev.  Rep., 
76.  In  1830  the  legislature  of  this  State  interferred,  and  have 
placed  the  subject  on  a  more  sure  footing,  by  requiring  a 
registry  of  all  such  mortgages,  conveyances,  &c.,  to  make 
them  valid. 

We  have  thus  run  over  and  brought  into  immediate  contact 
and  view,  the  various  leading  adjudications  in  both  England 
and  ^rnmca  on  this  troublesome  question;  not  so  much  for 
the  purpose  of  attempting  to  extract  from  them  any  definite 
rule,  as  to  show  the  difficulty  that  surrounds  the  question  in 
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all  courts,  and  to  show  the  vacillation  and  confliction  exhibited 
in  the  decisions  of  the  most  august  and  profound 
[*32]  tribunals  known  to  *the  world.  The  most  enlight- 
ened and  profound  courts  and  jurists  have  failed,  as  yet, 
in  establishing  any  fixed  and  satisfactory  rule.  This  failure 
has  not  resulted  from  a  lack  of  talents,  learning  or  industry ; 
and  therefore  we  are  forced  to  conclude,  that  the  matter  is  not 
susceptible  of  being  reduced  to  rules  more  certain  or  more 
satisfactory.  Each  case  must,  to  some  extent,  stand  upon  its 
own  circumstances;  and  these  circumstances  are  as  various  aiu' 
diiferent  as  the  transactions  and  ingenuity  of  men,  and  chu 
not,  perhaps,  be  ail  reduced  to  any  certain  and  fixed  rule, 
without  doing  the  most  flagrant  injustice  to  many. 

All  the  adjudications  may,  perhaps,  be  properly  ranked 
under  two  great  general  rules ;  but  to  these  rules  the  exceptions 
are  almost  infinite. 

A  majority  of  the  American  States,  as  well  as  the  Supreme 
Court  of  the  United  States,  and  also  the  decisions  in  England 
in  the  age  of  Buller  and  Mansfield,  take  the  position  that  the 
question  which  is  inferred  from  the  subsequent  possession  of 
the  mortgagor  or  vendor,  devolves  upon  the  Court;  that  it  is 
an  inference  of  law,  and  requires  the  opinion  to  be  formed  on 
the  single  circumstance  of  possession ;  and  that  no  exjilanotion 
is  admissible.  ThL'?  rule  was  asserted  in  an  explicit  and 
decided  manner  in  England,  in  the  days  of  Buller  and  Mans- 
field; .and  has  been  sustained  with  greater  precision,  and  more 
powerful  and  convincing  arguments,  by  the  aforesaid  American 
courts.  In  support  of  that  position,  it  is  argued  that  there  is 
the  same  reason  for  an  inflexible  rule  of  law,  that  a  vendor  of 
chattels  shall  not,  at  the  expense  of  his  creditors,  sell  tliem  and 
yet  retain  the  use  of  them,  as  there  is  for  that  much  admired 
and  inflexible  rule  of  equity,  that  a  trustee  shall  not  be  per- 
mitted to  either  buy  or  speculate  in  the  trust  fund;  or  for  that 
other  salutary  and  fixed  rule,  that  the  voluntary  settlement  of 
property  shall  be  void  against  existing  creditors;  that  such 
rules  are  made  to  destroy  all  temptation  to  fraud;  that  private 
sales  and   transfers  of  property  and   secret  trusts  between   the 
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vendor  and  vendee  of  chattels,  are  and  may  be  of  such  a  secret 
and  private  character,  that  it  is  impossible  for  the  party 
aggrieved  to  show  the  fraud,  although  it  may  really  exist;  that 
human  testimony  is  too  infirm  to  ferret  out  and  expose  to  view 
private  and  secret  trusts ;  and  that  therefore  the  law  ought  to 

cut  them  off  at  the  threshold,  and  bar  the  door  against 
[*33]       every  *species  of  private  trust  or  imposition,  which 

from   its  nature  might  be  inaccessible  to  the  eye  of 
the  Court. 

The  other  American  decisions  and  the  modern  English  deci- 
sions have  established  another  rule,  which  is  more  lax  and 
popular.  By  these  decisions,  the  question  of  fraud  is  referred 
to  the  jury,  the  whole  transaction  is  looked  into,  and  every 
honest  apology  and  explanation  that  the  party  can  show  is 
admitted.  The  argument  used  to  sustain  this  rule  is,  that  the 
retention  of  the  goods  by  the  vendor,  after  he  has  parted  with 
his  property  in  them,  injures  no  one,  unless  a  new  credit  be 
given,  or  an  old  one  extended,  under  a  mistaken  belief  that  the 
goods  belong  to  the  vendor;  and  that  the  few  cases  of  that 
kind  which  may  ever  happen,  ought  not  to  introduce  so  stern 
and  inflexible  a  rule,  as  to  make  such  conveyances  void  against 
every  description  of  creditors;  that  no  general  good  can  grow 
out  of  such  a  rule;  but  that  much  injustice  and  hardship  must 
often  be  the  consequence  of  the  exercise  of  it;  and  that  the 
daily  transactions,  business,  and  dealings  of  men  forbid  it. 

As  was  before  remarked,  the  rule  is  settled  by  all  the  courts 
in  both  England  and  America,  that  if  the  mortgagor  or  vendor 
of  goods  retain  the  possession  of  them,  after  they  are  sold  or 
mortgaged,  with  the  consent  of  the  mortgagee  or  vendee,  such 
subsequent  possession  is,  of  itself,  sufficient  evidence  of  fraud 
as  to  creditors,  unless  that  possession  be  explained,  and  shown 
to  be  fair  and  consistent  with  the  sale  or  mortgage;  but  the 
great  and  interesting  subject  of  difficulty  is,  in  determining  in 
what  cases  evidence  can  be  received  to  explain  such  subsequent 
}iossession.  In  the  case  of  Jordan  v.  Turner,  3  Blackf.,  309, 
this  Court  gave  a  rule  on  that  subject.  The  Court  in  that  case 
•laid,  that  the  presumption  of  fraud  arising  from  subsequent 
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possession  might,  in  certain  cases,  be  rebutted  and  explained 
by  legal  evidence;  as  in  cases  of  conditional  sales  or  mort- 
gages ;  or  in  cases  where  it  is  a  part  of  the  original  contract,  that 
the  vendor  should  retain  possession  until  after  default  be  made 
in  the  condition  of  the  sale;  or  in  cases  where  the  situation  of 
the  parties  or  the  goods  is  such,  that  immediate  possession  can 
not  be  taken.  In  all  such  cases,  the  possession  by  the  vendor 
or  mortgagor,  after  he  has  parted  with  his  property  in  the 
goods,  is  consistent  with  the  contract  and  may  be  explained  by 
parol  evidence.     In  that  case  the  Court  intimated  a  doubt, 

whether  any  evidence  could  be  received  to  explain 
[34*]       *  the  subsequent  possession  then  under  consideration ; 

but  the  doubt  there  arose  from  the  language  of  the 
conveyance  itself.  The  mortgage  in  that  case  at  the  close 
stated,  that  the  goods  and  chattels  mortgaged  were  delivered  to 
the  mortgagee,  bona  fide,  in  his  own  right  to  possess,  &c.  The 
subsequent  possession  in  that  case  contradicted  the  face  of  the 
deed  under  which  Turner  claimed ;  and  any  evidence  to  explain 
must  have  contradicted  the  express  terms  of  the  deed,  which 
can  not  be  permitted  in  any  case.  We  remain  satisfied  with 
the  rule  established  in  the  case  of  Jordan  v.  Turner,  and  will 
proceed  to  apply  it  to  the  case  now  before  us. 

Watson  and  Allen  claim  under  a  mortgage,  and  the  question 
is,  could  evidence  be  received  to  explain  the  subsequent  posses- 
sion of  the  mortgagor,  without  contradicting  the  terms  of  the 
mortgage  deed;  or  in  other  words,  does  the  subsequent  posses- 
sion of  the  mortgagor  conflict  with  or  contradict  the  terms  of 
the  mortgage  deed?  In  absolute  bills  of  sale,  there  is  always 
a  clause  stating  that  the  goods  sold  are  delivered ;  but  it  is  not 
60  with  mortgages.  A  mortgage  is  not  an  absolute  sale;  it  is 
conditional,  and  only  becomes  absolute  upon  default  being 
made;  and  it  is  usual  for  the  mortgagor  to  retain  possession 
until  default.  Anciently  it  was  usual  to  insert  a' clause  in  the 
mortgage,  that  the  mortgagor  should  retain  possession  until 
default;  but  Chancellor  Kent  says,  that  at  this  day  that  is  not 
done;  that  the  understanding  and  practice  now  is,  that  the 
mortgagor  remains  in  possession  until  default  is  made,  unless 
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there  is  a  contract  to  the  contrary.  Delivery  and  possession 
are  essential  to  the  validity  of  a  pledge,  but  it  is  not  so  with  a 
mortgage. 

In  the  mortgage  now  before  us,  there  is  not  one  word  about 
who  shall  have  possession  of  the  mortgaged  goods;  conse- 
quently, the  subsequent  possession  of  the  mortgagor  does  not 
contradict  the  terms  of  the  deed  of  mortgage.  If  then  the 
after  possession  of  the  mortgagor  does  not  contradict  the  terms 
of  the  deed,  evidence  may  be  received  to  explain  that  possession, 
and  show  that  it  was  fair  and  consistent  with  the  contract. 

There  is  no  evidence  in  this  case  showing  that  the  mortgagor 
used,  traded  on,  or  treated  the  mortgaged  goods  as  his  own; 
nor  is  there  any  proof,  that  default  had  been  made  in  the 
payment  of  the  mortgage  money,  at  the  time  the  goods 
were  seized  and  taken  in  execution :  the  only  question 
[35*]  *  presented  is  as  to  the  inference  of  law  arising  from 
the  subsequent  possession  of  the  mortgagor  (1), 

We  think  the  instruction  of  the  Court  to  the  jury  was 
wrong;  and  for  that  cause  the  judgment  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict 
set  aside,  with  costs.     Cause  remanded,  &c. 

E.  M.  Huntington,  for  the  plaintiffs. 

J.  JD.  Taylor,  for  the  defendants. 

(1 )  Vide  note  to  Chinn  v.  Russell,  Vol.  2  of  these  Kep.,  174;  Hankins  ct  at. 
V.  Ingols,  the  present  term,  post;  Foley  et  al.  v.  Knight,  Nov.  term,  1837,  post; 
2  Kent's  Comm.,  3d  Ed.,  p.  512  to  536. 


Hankins  and  Another  v.  Ingols. 

Right  of  Pkoperty — Affidavit. — The  claimant  of  goods,  taken  in  execu- 
tion against  another  person,  filed  a  claim  to  the  goods,  stating  them  to  be  his 
and  that  his  claim  was  just  and  legal,  and  then  made  an  affidavit  that  the 
claim  was  true  in  substance  and  matter  of  fact.  Held,  that  the  affidavit  was 
sufficient. 
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Same — Witness. — The  execution-defendant,  on  a  trial  of  the  right  of  property 
between  the  claimant  and  the  execution-plaintiflf,  is  a  competent  witness  for 
the  claimant. 

Chattel  Mortgage — Possession  op  Mortgagor. — Whether  goods  mort- 
gaged to  secure  a  debt,  but  which  are  suffered  to  remain  with  the  mort- 
gagor after  the  time  limited  for  payment,  and  are  used  by  him  as  his  own, 
can  be  taken  on  the  execution  of  a  third  person  against  the  mortgagor, 
depends  on  the  question  whether  the  mortgage  was  executed  to  defraud  the 
mortgagor's  creditors,  which  is  a  question  for  the  determination  of  a  jury. 

Sams. — The  possession  and  use  of  the  goods  in  such  case,  are  prima  facie 
evidence  of  fraud;  but  the  presumption  of  fraud  thus  raised  may  be 
rebutted  by  testimony  showing  the  transaction  to  be  bona  fide  (a). 

APPEAL  from  the  Fayette  Circuit  Court. 

Blackford,  J. — Ad  execution  in  favour  of  Hankins  and 
Mount  against  \Veave7',  was  levied  on  a  spinning  machine  in 
Weave7''s  possession.  Ingols  filed  with  the  justice,  who  had 
issued  the  execution,  a  claim  to  the  machine  as  his  property. 
He  also  filed  an  affidavit,  stating  that  "  the  above  claim  was 
true  in  substance  and  matter  of  fact,  to  the  best  of  his 
[*36]  belief."  *The  triors,  under  the  statute  of  1831,  found 
the  property  to  be  Weaver's  and  subject  to  the  execu- 
tion. The  justice  entered  a  judgment  on  the  verdict,  and 
stated  in  his  judgment  that  the  property  was  valued,  by 
agreement  of  the  parties,  at  $200.  Ingols  appealed  to  the 
Circuit  Court. 

A  bill  of  exceptions  shows  that,  on  the  trial  in  the  Circuit 
Court,  the  claimant  introduced,  in  support  of  his  claim,  a 
mortgage,  as  follows; 

"This  indenture,  made  the  25th  day  of  September,  1833, 
between  Lewis  8.  Ingols,  of  the  county  of  Franklin  and  State 
of  Indiana,  of  the  one  part,  and  Philip  Weaver,  of  the  county 
of  Fayette  and  State  aforesaid,  of  the  other  part,  witnesseth, 
that  the  said  Philip  Weaver,  for  and  in  consideration  of  the 
sum  of  $200,  in  hand  well  and  truly  paid  by  the  said  Lewis  S, 
Ingols,  the  receipt  whereof  is  hereby  acknowledged,  hath  bar- 
gained, sold,  released,  granted  and  confirmed,  and  by  these 
presents   doth   grant,  &c.,  unto  the  said   Leivis  S.  Ingols  the 

(a)   See  Watson  el  al.  v.   Williams,  aute  p.  -6. 
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following  property,  to-wit,  one  throstle  and  double  carding 
machine,  one  drawing  frame,  and  one  roping  frame,  a  reel  and 
winding  block,  and  some  bobbins.  To  have  and  to  hold  the 
said  goods,  and  every  of  them,  by  these  presents  bargained 
and  sold,  &c.,  unto  the  said  Lewis  S.  Ingols,  his  heirs,  execu- 
tors, administrators,  and  assigns  forever.  Provided  always, 
and  it  is  hereby  expressly  agreed,  that  if  the  said  Philip 
Weaver,  his  heirs,  &c.,  shall  well  and  truly  pay  unto  the  said 
Leivis  S.  Ingols,  or  his  certain  attorney,  executors,  &c.,  $100, 
one  day  after  date,  and  $100  thirty  days  from  the  above  date, 
then  these  presents  and  every  clause  and  condition  of  them  to 
be  void,  otherwise  to  be  and  remain  in  full  force  and  effect. 
And  it  is  further  agreed,  that  the  said  Philip  Weaver  shall 
retain  possession  of  the  above  goods,  until  default  is  made  in 
the  conditions  above,  and  no  longer. 

" In  presence  of  Philip   Weaver,  [Seal.]" 

"A.  N.  Hammond.  Lewis  8.  Ingols,  [Seal.]  " 

There  is  the  following  endorsement  on  the  mortgage: 
"Received  and  recorded  January,  21st,  1834,  among  the  deed 
records  of  Fayette  county,  in  BooJc  F,  pages  455,  456. 

John  Tate,  R.  F.  C. 

The  claimant  then  offered  Weaver,  the  mortgagor  and 
execution-defendant,  as  a  witness  to  prove  "that  the 
V^37]  mortgage  *was  bona  fide  executed;  and  that  the  whole 
transaction  was  had  between  the  witness  and  claimant 
in  good  faith."  The  witness  was  objected  to  as  being  inter- 
ested, but  the  objection  was  overruled. 

The  bill  of  exceptions  further  states,  that  after  the  evidence 
had  gone  to  the  jury  on  both  sides,  the  defendants  asked  the 
Court  to  give  the  jury  the  following  charge:  "That  if  they 
believed  that  the  mortgage,  under  which  the  plaintiff  claimed 
the  property  in  dispute,  was  executed  in  the  county  of  Franklin 
at  the  day  of  its  date,  and  that  Weaver,  the  mortgagor  and 
execution-defendant,  brought  the  property  to  Fayette  county 
more  than  a  year  ago,  with  the  knowledge  and  assent  of  Ingols, 
used  and  occupied  it  as  his  own  ever  since  up  to  the  levy  on 
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the  1st  of  January  last,  made  valuable  additions  and  improve- 
ments upon  it  to  half  its  original  value,  exercised  general  acts 
of  ownership  over  it,  and  obtained  the  credit  for  the  amount 
of  the  execution  from  Hanhins  and  Mount,  upon  the  faith  of 
such  possession  and  acts  of  ownership,  they,  the  said  defend- 
ants, having  no  knowledge  of  the  said  mortgage,  or  the  claim 
of  the  plaintiff  to  said  property,  the  mortgage  not  having  been 
recorded,  nor  any  other  notice  of  it  having  been  given  to  the 
defendants,  the  property  is  subject  to  the  debts  of  the  defend- 
ants, created  under  such  circumstances;  and  that  if  the  jury 
believe  that  such  are  the  facts  of  this  case  from  the  evidence, 
they  must  find  for  the  defendants,  &c."  Which  charge  the 
Court  refused  to  give  in  terms,  but  they  said  to  the  jury : 
"  That  such  a  state  of  facts  is  strong  evidence  of  fraud,  and, 
unrebutted,  the  jury  should  find  for  the  defendants.  But  that, 
notwithstanding  such  facts,  if  it  should  have  appeared  to  their 
satisfaction,  that  the  property  claimed  named  in  said  mortgage 
was  purchased  by  said  Weaver  from  said  Ingols,  the  claimant, 
and  that  delivery  of  the  same  was  made  under  such  purchase 
to  Weaver,  and  that  the  mortgage  was  executed  in  good 
faith,  to  secure  the  payment  of  the  purchase-money  in  favour 
of  said  Ingols  by  said  Weaver,  the  execution-defendant;  and  if 
the  purchase-money  is  still  unpaid,  the  jury  should  find  for 
the  claimant." 

The  jury  gave  a  verdict  for  the  claimant,  and  the  Court 
rendered  a  judgment  thereon  in  his  favour. 

The  first  objection  made  to  the  proceedings  is,  that  the 
affidavit  is  not  sufficient.  The  statute  requires  an 
[*38]  affidavit,  that  *the  claim  is  just  and  true,  in  substance 
and  matter  of  fact.  R.  C.  1831,  p.  237.  The  claim 
is,  in  this  case,  that  Ingols  is  the  true  and  legal  owner  of  the 
property,  and  that  his  claim  thereto  is  just  and  legal.  The 
affidavit  states,  that  "  the  above  claim  is  true  in  substance  and 
matter  of  fact."  We  think  that  the  affidavit  is,  substantially, 
in  conformity  with  the  statute  (1). 

The  second  objection  is,  that  the  value  of  the  property  should 
have  been  found  by  the  jury.     The  statute  requires  the  value 
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oi  the  property  to  be  found  by  the  Court  or  jury  (as  the  case 
may  be),  in  order  to  ascertain  whether  a  writ  of  error  will  lie 
in  the  case.  Rev.  C.  1831,  p.  320.  Here  the  Court  informs 
u&,  that  the  defendants  agreed  that  the  property  was  worth 
1200.     That  estops  them  now  from  any  objection  to  the  value. 

The  third  objection  is  as  to  Weave7''s  admission  as  a  witness 
for  the  claimant,  to  prove  the  validity  of  the  mortgage.  The 
witness  does  not  appear  to  us  to  have  had  any  direct  interest 
in  supporting  the  mortgage.  In  establishing  the  mortgage,  the 
witness  would  rescue  the  property  from  the  defendant's  execu- 
tion, but  the  property  then  must  go  to  the  claimant,  and  not 
to  the  witness.  Even  the  witness'  right  to  the  temporary 
possession  of  the  machine,  as  mentioned  in  the  mortgage,  had 
long  before  ceased  to  exist  by  the  terms  of  the  contract.  The 
feelings  of  the  witness  may  have  been  favourable  to  the  claim- 
ant, but  objections  on  that  ground  go  only  to  the  credibility  of 
witnesses,  and  not  to  their  competency.  In  a  late  case  in 
New  York,  very  similar  to  the  one  before  us,  the  execution- 
defendent  was  examined  as  a  witness  on  the  part  of  the 
claimant,  without  objection.     Hall  v.  Tuttle,  8  Wend.  376. 

The  fourth  objection  is,  the  refusal  of  the  Court  to  give 
the  instructions    asked,  and   the   giving   of  the   instructions 

objected  to. 

The  circumstances  enumerated  in  the  charge  asked  for,  do 
not,  per  se,  make  the  conveyance  of  the  machine  to  the  claim- 
ant fraudulent  and  void.  The  Court  instructed  the  jury, 
"  That  such  a  state  of  facts  was  strong  evidence  of  fraud,  and, 
unrebutted,  the  jury  should  find  for  the  defendants."  This 
was  all  that  the  Court  could  say.  Whether  the  mortgage  was 
made  with  an  intent  to  defraud  the  defendants,  as  the  creditors 
of  the  mortgagor,  was  the  question  to   be  tried.      It  was  a 

question  of  fact,  which  the  parties  had  submitted  for 
p39]       trial  to  a  jury.     *The  claimant  had  a  right  to  meet 

the  evidence  of  the  defendants  by  other  evidence  of 
his  own,  and  to  show  that,  notwithstanding  the  facts  proved 
on  the  other  side,  the  mortgage  was  bona  fide,  and  the  mort- 
gagee fr.e  from   any  imputation   of  fraud.      Let  the  circum- 
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stances  of  Weaver's  taking  the  machine  into  another  couni/, 
his  making  improvements  on  it,  using  it  as  his  own,  and 
obtaining  credit  from  the  defendants  in  consequence  of  these 
acts,  raise  ever  so  strong  a  presumption  against  the  fairness  of 
the  mortgage,  it  is,  after  all,  no  more  than  a  presumption,  and 
the  facts  raising  it  must  be  subject  to  be  rebutted  and  explained. 
Besides,  it  is  not  pretended  that  any  of  these  acts,  except  the 
removal  of  the  machine,  were  done  with  the  knowledge  or 
consent  of  the  claimant. 

The  Court  instructed  the  jury,  in  substance,  as  follows: 
That  if  the  facts  as  already  mentioned,  stated  in  the  charge 
which  was  refused,  were  unrebutted  by  other  testimony,  the 
jury  should  find  for  the  defendants;  but  that,  if  the  mortgage 
was  bona  Jide,  and  the  debt  unpaid,  they  should  find  for  the 
claimant.  The  defendants  had  no  right  to  complain  of  these 
instructions,  nor  to  ask  for  any  other  on  the  subject  more 
favourable  to  their  side  of  the  cause. 

There  is  a  very  late  case  in  New  York  to  which  we  have 
already  referred,  which  is  the  same  in  principle  with  the  one 
now  under  our  consideration.  That  case  takes  a  full  view  of 
the  question  before  us,  and  will  be  found  to  contain  a  statement 
of  most  of  the  decisions  respecting  it.  The  Chief  Justice,  as 
the  result  of  his  investigations,  makes  use  of  the  following 
language:  "The  rule,  as  I  understand  it,  is,  that  possession 
by  the  vendor,  or  mortgagor  after  forfeiture,  is  prima  facie 
evidence  of  fraud ;  but  that  such  possession  may  be  explained, 
and  if  the  transaction  be  shown  to  have  been  upon  sufficient 
consideration,  and  bona  Jide,  that  is,  without  any  intent  to 
delay,  hinder  or  defraud  creditors  or  others,  then  the  con- 
veyance is  valid,  otherwise  not.  Hall  v.  Tuttle,  8  Wend., 
375,  378. 

There  is  also  an  important  decision  in  Massachusetts  of  a 
very  late  date,  relative  to  this  subject.  It  is,  indeed,  nearly 
the  same,  not  only  in  principle,  but  in  the  circumstances,  witl" 
the  one  which  we  have  now  to  determine.  It  is  the  case  c\ 
an  innkeeper,  who  had  sold  the  furniture  of  his  tavern  to  a 
friend,  and   was    permitted    to.   continue  in   possession.      Thf 
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[*40]  *Court  in  that  case,  after  explaining  another  point, 
says:  "But  the  vendor  was  allowed  to  re-possess 
himself  of  the  furniture,  and  remove  it  into  another  house,  in 
another  town  and  county,  and  to  use  and  claim  it  as  his  own, 
without  any  contract  with  the  vendees.  This  circumstance 
necessarily  created  suspicion  and  difficulty.  Persons  dealing 
with  the  vendor,  who,  in  his  own  name,  occupied  a  public 
house  with  this  furniture  in  it,  would  naturally  consider  him 
the  owner,  and  would  probably  trust  him  on  that  account.  If 
the  statute  of  James  were  in  force  here,  there  is  no  doubt  but 
that  the  furniture  would  be  deemed  the  vendor's;  for  he  had 
the  entire  order  and  disposition  of  it.  But  that  statute  is  a 
branch  of  the  bankrupt  system,  and  is  not  applied,  even  in 
England,  except  in  cases  affected  by  that  system.  There  was 
a  similar  provision  in  the  bankrupt  law  of  the  United  States. 
With  us,"  continues  the  Court,  "the  possession  and  use  of 
chattels  by  the  vendor,  after  a  perfect  transfer,  is  only 
evidence  of  fraud,  and  may  be  explained  to  be  consistent  with 
the  fairness  of  che  sale."  Shumway  v.  Rutter,  8  Pick.,  443, 
447. 

We  are  aware,  that  the  cases  of  Edwards  v.  Harhen,  2 
Term  Rep.,  587,  Hamilton  v.  Russell,  1  Cranch,  309,  and 
Sturtevant  v.  Ballard,  9  Johns.  Rep.,  337,  are  of  a  different 
complexion  from  those  upon  which  this  opinion  is  founded. 
But  the  latest  decisions  in  England,  and  in  many  of  the  States 
of  our  own  country,  are  in  accordance  with  our  opinion  in  the 
present  case.  Chancellor  Kent,  who,  in  Sturtevant  v.  Ballard, 
had  followed  the  decisions  in  Edwards  v.  Harben  and  Hamil- 
ton V.  Russell,  gives  up  the  point  in  the  second  edition  of  his 
Commentaries,  so  far  as  the  late  English  authorities  are  con- 
cerned. The  folloAving  is  his  language :  "  The  conclusion 
from  the  more  recent  English  cases  would  seem  to  be,  that 
though  a  continuance  in  possession  by  the  vendor  or  mortgagor 
be  prima  facie  a  badge  of  fraud,  if  the  chattels  sold  or  mort- 
gaged be  transferable  from  hand  to  hand,  yet  the  presumption 
of  fraud  arising  from  that  circumstance,  may  be  rebutted  by 
explanations  showing  the  transactions  to  be  fair  and  honest, 
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and  giving  a  reasonable  account  of  the  retention  of  possession." 
It  appears  to  us,  from  a  consideration  of  the  American  decis- 
ions, as  well  as  of  those  in  England,  that  we  are  warranted  in 

coming  to  the  same  conclusion. 
[^*4ij  ^x.  particular  review  of  all  the  cases,  both  in  the 

United  States  and  in  England,  on  this  subject  of  sales 
of  goods,  as  affected  by  fraud,  may  be  seen  in  the  distinguished 
work  to  which  we  have  already  referred.  2  Kent's  Comm.,  2d 
ed.,  p.  512  to  535. 

We  are  confident  that  the  authorities  which  we  have  no  « 
mentioned  are  entirely  sufficient  to  show  that  the  Circuit  Couit, 
in  the  case  before  us,  committed  no  error,  either  as  to  tlio 
instructions  refused,  or  as  to  those  which  were  given. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

0.  H.  Smith,  for  the  appellants. 

J.  Ryman,  for  the  appellee. 

(1)  The  affidavit  of  the  claimant  must  now  be  in  a  different  form.  Vida 
Stat.  1834,  p.  195.  Humble  v.  Williams,  May  term,  1838;  Norris  v.  Detar, 
Nov.  term,  1838;  Eev.  Stat.  1838,  p.  490. 


Taylor  v.  Meek,  in  Error. 

IN  a  suit  by  Meek  against  Taylor,  in  the  Circuit  Court,  the 
following  note  was  filed,  instead  of  a  declaration,  as  the  cause 
of  action  : 

"  On  or  before  the  27th  of  June  next,  I  promise  to  pay 
George  Meek  the  sum  of  $150,  for  value  received  of  him,  p^ 
witness  my  hand  this  18th  of  August,  1832.  Henry  Tay- 
lor. For  which  said  Meek  agrees  to  take  thirty-five  head  of 
second  rate  calves,  to  be  delivered  at  my  house  in  payment  of 
the  above  note,  provided  said  Taylor  delivers  them  against  the 
first  of  April  next,  otherwise  the  above  note  to  remain  in  full 
force  and  virtue  in  law.     18th  Auoust,  1832.     George  Meek.''^ 
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Held,  that  in  consequence  of  the  agreement  subjoined  to  the 
note  and  signed  by  Meek,  the  case  is  not  within  the  statute 
which  dispenses  with  a  declaration  in  certain  cases.  Stat.  1833, 
p.  112  (1).     Vide  Dowdel  v.  Aston,  3  Blackf.,  406. 

(1)    Accord,  Kev.  Stat.  1838,  p.  458. 


[42*]       Trimble  and  Others  v.  The  State  on  the  relation 

of    S.   HOBAUGH. 

Penai.  Bond — Interpretation  of. — The  condition  of  a  penal  bond  execiited 
by  A  and  another,  recited  that  A  had  been  adjudged  by  the  court  to  be 
the  father  of  a  bastard  child,  of  which  H  was  the  mother,  and  had  been 
ordered  by  the  court  to  pay  a  certain  sum  to  the  mother,  and  certain  other 
Bums  to  the  clerk  of  the  court  for  the  use  of  the  person  who  should  after- 
wards support  the  child,  and  then  stated  that  if  the  several  sums  should  be 
eo  paid  the  bond  should  be  void,  otherwise  in  force.  Held,  that  the  bond 
thus  taken  to  secure  a  compliance  with  the  order  of  the  court,  is  authorized 
by  the  statute. 

Same — Pleading  and  Practice. — If  a  declaration  in  such  a  case,  setting 
out  the  condition  and  assigning  breaches,  be  demurred  to  and  the  demurrer 
be  sustained,  the  judgment  on  demurrer  should  be  interlocutory  only ;  and 
the  truth  of  the  breaches  and  the  amount  of  the  damages  should  be  deter- 
mined by  a  jury.  After  that,  final  judgment  may  be  rendered  for  the 
penalty  with  costs,  and  execution  be  awarded  for  the  damages  assessed  with 
costs. 

Same. — If,  in  a  suit  brought  by  the  State,  on  the  relation  of  a  feme  sole,  the 
relator's  subsequent  marriage  be  suggested  and  the  plaintiff  recover,  the 
judgment  should  be  for  the  State,  on  the  relation  of  the  husband  and  wife. 

ERROR  to  the  Delaware  Circuit  Court. 

Blackford,  J, — This  was  an  action  of  debt  brought  by  the 
State,  on  the  relation  of  Susan  Hobaugh,  against  James  Trim- 
ble, John  Marshal,  and  John  Trimble.  The  foundation  of  the 
action  is  a  bond  in  the  penalty  of  $300.  It  is  recited  in  the 
condition  of  the  bond,  that  James  Trimble  had  been  adjudged 
by  the  Circuit  Court  to  be  the  father  of  a  bastard  child,  of 
which  Susan  Hobaugh  was  the  mother,  and  that  the  Court  had 
ordered  him  to  pay  a  certain  sum  to  the  mother,  and  certain 
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other  sums  to  the  clerk  of  the  court  for  the  use  of  the  person 
wh.0  should  afterwards  support  the  child.  The  condition  of 
the  bond,  after  this  recital,  states  that  if  the  several  sums  of 
money  should  be  paid  agreeably  to  the  order  of  the  Court,  the 
bond  to  be  void,  otherwise  to  remain  in  force.  The  declara- 
tion assigns  as  a  breach  of  the  condition,  the  non-payment  of 
the  money  payable  by  the  order  to  Susan  Hobaugh,  the  relator. 

After  the  filing  of  the  declaration,  the  plaintiif  entered  a 
suggestion  on  the  record  that  Susan  Hobaugh,  the  relator,  had 
married  one  Anderson  Longacre  since  the  last  continuance  of 
the  cause. 

The  defendants  craved  oyer  of  the  bond  and  condition,  and 
then  demurred  generally  to  the  declaration. 
[*43]  *The  Circuit  Court  overruled  the  demurrer,  and 

entered  a  final  judgment  against  the  defendants  for 
the  penalty  of  the  bond,  together  with  the  costs  of  suit. 

The  plaintiffs  in  error  contend  that  the  bond  declared  on 
is  not  authorized  by  the  statute,  and  can  not  therefore  be  the 
foundation  of  a  suit.  The  statute  says  that  the  person 
adjudged  to  be  the  father  of  the  child  shall  stand  charged  with 
the  maintenance  of  it,  in  such  sums  as  the  Court  shall  order, 
and  t'hat  the  Court  shall  require  the  father  to  give  security  to 
perform  the  order.  Rev.  Code,  1831,  page  286  (1).  It 
appears  to  us,  that  this  statutory  provision  warrants  the  taking 
from  the  reputed  father  and  his  sureties,  such  a  bond  as  the 
one  before  us,  as  a  security  for  a  compliance  witli  the  order 
of  the  Court.  The  demurrer  to  the  declaration  was,  therefore, 
correctly  overruled. 

There  is  an  error,  however,  in  the  rendition  of  a  final 
judgment  for  the  penalty  of  the  bond,  immediately  upon  the 
overruling  of  the  demurrer.  The  judgment  on  demurrer 
should  have  been  in  the  nature  of  an  interlocutory  judgment 
only ;  and  the  truth  of  the  breaches  should  have  been  deter- 
mined, and  the  damages  assessed,  by  a  jury.  After  that,  final 
judgment  could  have  been  rendered  for  the  penalty  with  costs, 
and  execution  awarded  for  the  damages  assessed  with  the  costs. 
See  Glidewell  v.  M'Gaughey,2  Blackf,  360. 
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There  is  also  an  error  in  the  judgment,  as  to  the  name  of 
the  relator.  The  plaintiff  had  suggested  on  the  record,  as 
prescribed  by  the  statute  in  such  cases,  the  marriage  of  the 
relator  since  the  last  continuance  of  the  cause.  The  judgment 
should  have  conformed  to  that  suggestion,  and  been  in  favour 
of  the  State,  on  the  relation  of  Anderson  Longacre  and  Susan, 
his  wife. 

The  judgment  must  be  reversed,  and  the  proceedings  subse- 
quent to  the  overruling  of  the  demurrer  set  aside,  at  the  costs 
of  Anderson  Longacre  and  Susan,  his- wife. 

Per  Curiam. — The  judgment  is  reversed,  &c.,  at  the  costs 
of  the  relators.     Cause  remanded,  &c. 

J.  Bariden  and  J.  S.  Newman,  for  the  plaintiffs. 

C.  B.  Smith  and  D.  Kilgore,  for  the  defendant. 


(1)  Vide  Eev.  Stat.,  1838,  p.  330  to  333. 


[*44]  *DiCKERSON  V.  Hays. 

Defeots  m  Complaint— Verdict  Cures.— If  a  good  cause  of  action  be 

stated  in  the  declaration,  tlwugh  it  be  d'efectively  stated,  a  general  verdict 

for  the  plaintifl'  cures  the  defect.     Aliter,  if  the  declaration  contain  no  valid 

cause  of  action. 
Same — Award — An  award  in  the  plaintiff's  favour  cures  the  same  defects 

in  the  declaration,  which  would  be  cured  by  a  verdict. 
ARBITRATION  AND  AwARD.— The  Want  of  nofice  of  the  time  and  place  of 

the  meeting  of  the  arbitrators  is  no  objection  to  an  award,  provided  the 

party  appeared  and  was  heard  before  the  arbitrators. 
Same. — The  arbitrators  to  whom  a  cause  pending  in  the  Circuit  Court  is 

referred  need  not  be  sworn 
Same— Practice.— In  the  case  of  such  a  reference,  the  award  must  be  filed, 

approved  of  by  the  Court,  and  recorded,  and  a  scire  facias  be  issued,  &c., 

before  tlie  lendition  of  judgment  on  the  award  (a). 


(a)  As  to   common   law  arbitrations,  sen  Francis  v.  Ames,  14  InJ..  251  ;  9  Id     27U-  "(I  Id 
421. 
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ERROR  to  the  Hancock  Circuit  Court. 

Stevens,  J. — Hays  declared  against  Dickerson  in  an  action 
of  trespass  on  the  case  upon  promises.  Plea,  non-assumpsit, 
and  issue  joined  to  the  country.  After  the  issue  was  joined  it 
was  ordered  by  the  Court,  by  and  with  the  consent  of  the 
parties,  that  the  matters  in  difference  in  the  said  cause,  be 
submitted  to  the  final  arbitrament  and  award  of  Bethuel  F. 
Morris,  Thomas  Tyner  and  William  Quarks,  who  should  make 
their  award  during  that  term  of  the  Court;  that  the  award 
should  be  made  the  judgment  of  the  Court;  and  that  the  par- 
ties should  waive  all  formality  as  to  notice  or  rule.  On  the 
same  day  the  arbitrators  made  their  award  under  their  hands 
and  seals  in  favour  of  the  plaintiff,  returned  it  into  Court,  and 
judgment  was  rendered  by  the  Court  upon  it. 

The  record  shows  that  the  parties  and  their  attorneys  were 
present  before  the  arbitrators  when  they  made  their  award, 
and  submitted  their  evidence  and  statements  to  them  for  their 
determination ;  but  it  is  not  shown  that  the  parties  were  present 
when  the  award  was  returned  into  Court,  or  when  the  judg- 
ment was  rendered  upon  it  by  the  Court. 

To  the  judgment  and  proceedings  in  this  cause  several 
objections  are  raised. 

The  first  error  alleged  is,  that  the  declaration  is  defective 
in  the  allegations  respecting  both  the  contract  and  the  cou- 
sideration.  This  objection,  if  it  had  been  taken  at  the 
proper  time  and  in  the  proper  manner,  would  have  prevailed. 
The  declaration  as  to  these  statements  is  uncertain 
[*45]  and  defective,  but  the  *objection  to  them  comes 
too  late;  the  insufficiencies  are  all  such  as  are  cured 
by  a  general  verdict.  The  doctrine  is  now  settled,  that  if 
there  is  a  cause  of  action  stated,  although  it  may  be  aiiibigu- 
ously,  inaccurately,  and  defectively  stated,  yet  a  general 
verdict  cures  the  defects;  because  it  will  be  presumed  that 
ill  circumstances,  both  in  form  and  substance,  necessary 
to  complete  the  cause  of  action  thus  defectively  stated, 
were  proved  at  the  trial.  But  where  there  is  no  cause  o\ 
action  stated,  as  in  cases  of  this  kind,  if  the  contract  or  the 
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consideration  be  entirely  omitted,  the  omission  is  not  cured ; 
for  the  party  could  not  be  allowed  to  prove  that  which  he  had 
entirely  omitted  to  state,  and  therefore  no  presumption  in  his 
favor  could  arise.  In  this  case  there  is  a  contract  and  con- 
sideration both  stated;  and  the  presumption  arises  that  the 
deficiencies  of  the  allegations  were  helped  out  by  the  proof.  It 
is  true  that  there  was  no  verdict  of  a  jury  in  this  case;  but 
there  is  that  which  makes  a  stronger  case  in  favour  of  the 
declaration  than  a  verdict  of  a  jury  would  make.  No  objection 
whatever  was  made  to  the  declaration,  but  an  issue  was  joined 
to  the  country  on  the  plea  of  non-assumpsit,  and  the  matters  in 
dispute  in  the  cause  of  action  referred  to  arbitrators,  who 
brought  in  a  general  award  in  favour  of  the  plaintifi'. 

There  are  several  other  objections  raised  to  the  declaration, 
some  of  which,  if  they  had  been  taken  at  the  proper  time  and 
in  a  proper  manner,  might  have  been  available;  but  as  it  is 
they  come  too  late. 

The  next  errors  assigned  are  in  reference  to  the  arbitration, 
award,  and  judgment.  They  are,  that  the  arbitrators  were  not 
chosen  either  in  court  or  out  of  court  by  bond  and  submission ; 
and  that  there  was  neither  time  nor  place  fixed  for  their  meet- 
ing, nor  notice  given  of  the  time  and  place  at  which  they  did 
meet.  No  error  as  to  these  particulars  exists.  The  arbitrators 
were  chosen  in  open  court,  and  a  rule  of  reference  entered,  the 
form  and  substance  of  which  are  sujfficient.  1  Blackf.,  433, 
appendix.  And  the  record  shows  that  the  award  was  made 
and  returned  into  court  during  the  same  term,  and  that  the 
parties  both  in  their  own  proper  persons  and  by  their  attorneys 
appeared  before  the  arbitrators  and  introduced  their  evidence, 
&c.  The  object  of  notice  of  the  time  and  place  of  meeting 
was  attained  by  some  means;  the  parties  appeared  and  were 

heard,  and  that  cured  all  error  as  to  that  notice. 
[*46]  *Many  other  exceptions  are   taken  to  the  award, 

and  the  proceedings  upon  the  reference  and  award, 
&c. ;  none  of  which  are  even  plausible  except  the  following: 

The  record  does  not  show  that  the  arbitrators  were  sworn. 
In   support  of  this   objection   the  case  of  Jacobs  v.   Moffatt, 
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decided  by  this  Court  at  their  3Iay  term,  1834,  is  relied  ou. 
That  case  will  not  sustain  the  position  assumed.  The  Court 
in  that  case  says  expressly  that  the  question  is  not  decided.  In 
the  case  of  Jacobs  v.  Moffatt,  the  Court  noticed  the  fact 
respecting  the  oath,  simply  for  the  purpose  of  showing,  that 
our  statute  regulating  arbitrations  in  the  Circuit  Court,  like 
the  English  act  of  the  9  and  10  Will.,  3,  requires  no  oath. 
And  the  Court  in  that  case  said,  that  if  an  oath  were  necesary, , 
it  need  not  appear  upon  the  record,  that  it  could  be  proven 
aliunde,  unless  the  statute  required  it  to  appear  of  record. 
That  case  leaves  the  question  open,  although  a  strong  intimvi- 
tion  is  given  that  no  oath  is  necessary.  At  common  law  no 
oath  is  required ;  the  statuic  requires  none,  and  therefore  we 
think  that  an  oath  is  unnecessary. 

The  next  and  last  objection  which  we  shall  notice,  is,  that 
the  defendant  against  whom  the  award  was  rendered,  had  no 
day  allowed  him  in  court  after  the  report  of  the  award,  but  that 
final  judgment  was  rendered  on  it  without  a  scire  facias,  &c. 
This  objection  must  prevail.  The  judgment  in  this  case  can 
not  be  sustained  by  either  the  English  practice  at  common  law, 
or  under  their  statute,  nor  by  our  practice  or  our  statute. 

The  English  practice  is  this :  At  common  law,  where  a  cause 
is  depending,  the  submission  may  be  made  a  rule  of  court 
before  the  trial,  or  even  after  it  has  commenced,  by  order  of 
nisi  prius;  and  in  such  cases  the  non-performance  of  the  award 
is  a  contempt  of  the  court,  and  obedience  will  be  enforced  b}' 
attachment.  This  interposition  of-  the  court  is  not,  however, 
a  matter  of  course.  In  order  to  proceed  by  attachment,  the 
award  must  be  filed  and  a  copy  served  on  the  opposite  party, 
and  a  demand  made  of  him  to  perform  the  award.  After  thus 
serving  a  copy  of  the  award,  and  after  such  demand  and  refui- 
sal,  the  court  will,  on  proof  of  these  facts  by  affidavit,  grant  a 
rule  for  an  attachment  nisi,  which  will  afterwards  be  made 
absolute,  on  affidavit  of  due  service  of  the  rule,  if  no  sufficient 
cause  be  shown  to  the  contrary.  This  common  law_ 
[*47]  practice  is  not  iutefered  with  in  England  by  *  their 
statute  of  9  and  30  Will.,  3.  That  statute  simply 
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extends,  under  certain  rules,  restrictions,  and  proceedings,  the 
same  privileges  to  parties  out  of  court,  where  no  suit  has  been 
commenced.  Lord  Mansfield  held  that  the  act  was  only 
declaratory  of  what  the  law  previously  was,  in  cases  where 
there  was  a  suit  pending  in  court,  and  extended  it  to  cases 
where  there  was  no  suit  brought. 

In  England  in  all  cases  of  reference,  whether  at  common 
law  in  cases  where  a  suit  is  pending,  or  under  the  statute  in 
cases  where  no  suit  is  brought,  if  either  party  neglect  to 
perform  the  award,  recourse  may  be  had  to  an  action  upon  the 
submission  or  the  award;  or  the  party  may  proceed  to  have  a 
performance  enforced  by  attachment.  But  neitiier  at  common 
law,  nor  under  the  statute,  can  an  attachment  issue,  until  after 
the  award  is  filed,  a  copy  served,  a  demand  and  refusal  of 
performance  made,  &c.,  all  of  which  must  be  proved  to  the 
Court  by  affidavit,  and  the  rule  for  an  attaqhrnent  is  then  only 
nisi,  &c.,  at  first. 

In  this  country,  under  our  statute  and  practice,  the  pro- 
ceedings are  in  some  particulars  different  from  the  English 
])ractice.  In  England,  neither  at  common  law  nor  under  their 
statute,  can  the  Court  render  a  judgment  on  an  award;  but 
they  may,  if  proceedings  for  that  purpose  be  had,  enforce  a 
performance  by  an  attachment;  but  under  our  statute  and 
practice,  the  performance  of  an  award  is  never  enforced  by 
attachment.  If  the  party  do  not  choose  to  have  recourse  to 
an  action  on  the  submission  or  the  award,  he  may,  if  the  award 
is  for  the  payment  of  money,  take  proceedings  to  have  a 
performance  enforced  by  rendering  a  judgment  in  the  proper 
Court  against  the  party  for  the  amount  of  the  award;  on 
which  judgment,  the  various  writs  of  execution  may  issue  as 
on  any  other  judgments.  Our  statute  provides  for  the  rendi- 
tion of  judgments  upon  awards  in  cases  of  reference,  where 
there  is  no  suit  pending  as  well  as  in  cases  where  there  is; 
but  the  proceedings  in  the  two  cases  are  in  many  particulars 
difi'erent. 

In  cases  like  the  present,  where  the  reference  is  by  a  rule  of 
Court    of  a    suit  pending,   it  is  expressly  required   that  the 
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award  or  report  shall  be  made  according  to  the  submission,  be 
approved  of  by  the  Court,  and  entered  upon  their  records,  and 
then  it  shall  have  the  same  effect,  and  be  deemed  and  taken  to 

be  as  available  in  law,  as  a  verdict  given  by  twelve 
[*48]       men;  *on  which  the  Court  shall  render  judgment,  on 

scire  facias^  for  the  recovery  thereof,  &c.  The  act 
also  provides  that  in  all  cases  of  reference,  Avhether  made  by 
rule  of  Court  in  a  cause  pending,  or  otherwise,  either  party 
shall  be  at  liberty  to  introduce  evidence  to  either  substantiate 
or  invalidate  the  award,  &c.  From  these  enactments  it  clearly 
appears,  that  the  legislature  intended  that  the  parties  should 
have  a  day  in  Court  after  the  award  is  made  and  returned; 
and  in  cases  of  reference  by  a  rule  of  Court  where  a  cause  is 
pending,  the  party  shall  be  brought  in  to  show  cause,  &c.,  by 
a  writ  of  scire  facias,  &c.  This  is  a  very  wise  and  salutary 
provision.  Arbitrators,  although  chosen  by  the  parties,  and 
put  in  their  place  and  stead  to  act  for  them,  as  agents  with  full 
powers,  are  yet  mere  men,  and  are  subject  to  the  like  weakness, 
infirmities,  and  passions  that  other  men  are;  and  sitting  as 
they  do  without  any  third  and  disinterested  tribunal  to  watch 
over  them,  advise,  counsel,  and  instruct  them,  they  are  liable 
to  commit  errors,  to  make  mistakes,  to  misunderstand,  and 
even  to  be  corrupted.  If  their  awards  were  made  absolute 
and  final,  without  giving  the  parties  a  day  to  be  heard,  &c., 
the  most  palpable  injustice  would  often  be  done.  The  subtile 
and  crafty  knave  could  often  accomplish  his  fraudulent  designs 
and  tricks,  by  alluring  his  honest,  uninformed,  and  unsus- 
picious adversary  into  an  arbitration. 

The  terms  of  the  contract  in  these  cases  settle  the  question 
without  any  difficulty.  What  is  the  contract  the  parties  enter 
into  under  a  rule  of  reference  like  the  present  ?  It  is,  that  the 
Court  shall  render  judgment  for  the  amount  which  shall  be 
awarded,  or  in  other  words,  that  the  party  against  whom  the 
award  is  rendered  will  confess  judgment  for  the  amount.  The 
j);irties  do  not  bind  themselves  to  pay  down  the  money.  A 
])crformance  then  of  the  contract  in  the  submission  is  a  con- 
fession of  judgment  for  the  amount  awarded.     If  the  party 
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should  not  do  that,  and  the  other  should  wish  to  enforce  a 
performance,  he  must  file  the  award,  have  it  approved  by  the 
Court,  recorded,  and  issue  a  writ  of  scire  facias,  &c.  In  this 
case,  the  record  does  not  show  that  the  award  was  filed  or  that 
the  Court  approved  of  it,  or  that  it  was  recorded ;  nor  does  the 
record  show  that  any  scire  facias  issued,  or  that  the  party  was 
present  at  the  rendition  of  the  judgment.  If  the  record 
showed  that  the  party  was  present  when  the  judgment 
P49]  was  rendered  *this  Court  would,  perhaps,  under  the 
circumstances,  presume  that  he  confessed,  unless  it 
were  shawn  that  he  objected  to  the  proceedings  (1). 

Fer  Curiam. — The  judgment  is  reversed,  and  the  proceed- 
ings subsequent  to  the  report  of  the  arbitrators  set  aside,  with 
<;osts.     Cause  remanded,  &c. 

J.  H.  Scott,  for  the  plaintiff. 

C.  Fletcher,  for  the  defendant. 

(1)  For  the  Indiana  statute  on  arbitrations,  referred  to  in  the  text,  see  Rev. 
Code,  1831,  p.  72.  The  act  of  1838  is  the  same  with  that  of  1831.  Eev. 
Stat.,  1838,  p.  69.    . 


The  State  v.  Jackson. 

Criminal  Law— Indictment.— An  indictment  against  a  person  for  sellmg 
spirituous  liquors  to  an  Indian,  cannot  be  objected  to  merely  because  the 
name  of  the  Indian  is  not  inserted,  if  the  indictment  state  that  the  name 
is  unknown  to  the  jurors. 

ERROR  to  the  Allen  Circuit  Court. 

Blackford,  J. — Indictment  against  the  defendant  for 
selling  spirituous  liquors  to  an  Indian.  The  indictment  was 
quashed  on  motion  of  the  defendant. 

The  indictment  contains  several  counts.  One  of  the  counts 
states  that  the  jury  on  their  oath  find:  That  the  defendant 
(naming  him),  on,  &c.,  at,  &c.  (stating  the  time  and  place), 
Isold  and  dispo.sed  of  a  quantity  of  spirituous  liquor,  to  wit :  a 
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pint  of  whiskey  of  the  value  of  teu  cents,  to  an  Indian  of 
this  State,  of  the  Miami  nation  of  Indians,  the  name  of 
which  said  Indian,  to  the  jurors  aforesaid  is  wholly  unknown, 
contrary  to  the  form  of  the  statute  and  against  the  peace  of 
the  State. 

We  are  at  a  loss  to  conceive  what  objection  could  be  taken 
to  this  count  of  the  indictment.  The  statute  of  1832  states 
the  offense  described  in  the  indictment  to  be  an  indictable  one 
(1).  Perhaps  it  may  have  been  supposed  that  the  name  of 
the  Indian  should  have  been  stated.  The  indictment,  how- 
ever, states  the  name  to  have  been  unknown  to  the  jury, 
which  is  a  sufficient  reason  for  not  inserting  the 
[*50]  name.  An  *  indictment  for  the  murder  of  a  stranger, 
or  for  larceny  from  the  person  of  a  stranger,  stating 
the  name  to  be  unknown  to  the  jury,  cannot  be  objected  ta 
because  the  name  of  the  stranger  is  omitted.  Archbold's 
Crim.  Pleading,  p.  11. 

We  see  no  objection  to  the  count  to  which  we  have  referred; 
and  the  judgment  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

W.  Herod,  for  the  State. 

D.  H.  Colerick,  for  the  defendant. 

(1)  Accord.  Kev.  Stat.,  1838,  p.  223. 


Davis  v.  Hubbard  &  Co.,  in  Error. 

AN  unincorporated  company  cannot  sue  in  the  name  of  the 
firm.  See  Hays  et  al.  v.  Lanier  et  al.,  3  Blackf.,  322,  and 
note.     Hughes  v.  Walker  d  al.,  the  present  term,  post. 
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Hughes  v.  Walker,  Carter  &  Co. 

Ukincorpokated  Company — Parties  to  Suit. — If  an  unincorporated  com- 
pany sue  in  the  name  of  the  firm,  the  suit  will  be  dismissed  on  motion  (a); 

Same — Pkactice. — When  a  suit  is  properly  bronght  by  the  persons  compos- 
ing the  firm  of  ^  <fe  Co.,  and  a  note  payable  to  the  firm  is  filed  as  the  cause 
of  action,  the  plaintifTs  should  enter  a  suggestion  on  record,  that  the 
promise  was  made  to  the  plaintiSs  by  the  name  of  A  &  Co. 

EREOE,  to  the  Allen  Circuit  Court. 

Blackford,  J. — An  action  of  assumpsit  was  brought  before 
a  justice  of  the  peace,  in  the  name  of  Walker,  Carter  &  Co., 
as  plaintiffs,  against  Hughes.  The  judgment  of  the  justice 
is,  "  That  the  plaintiffs  have  judgment  against  the  defendant 
for  twenty-seven  dollars,  with  costs."  Hughes  appealed  to  the 
Circuit  Court.  The  judgment  in  the  Circuit  Court 
[*51]  is,  "  that  the  plaintiffs  *  recover  of  the  defendant  the 
sum  of  twenty-eight  dollars  in  damages,  with  costs. 

The  only  evidence  in  the  cause  was,  that  the  firm  of  Walker, 
Carter  &  Co.,  in  the  name  of  which  firm  the  suit  was  brought, 
was  composed  of  four  persons,  to  »vit:  George  B.  Walker, 
Chancy  Carter,  Joseph  Holman  and  Anthony  L.  Davis;  and 
that  the  defendant  had  executed  the  note  on  which  the  suit 
was  founded. 

The  defendant  moved  the  Court  to  dismiss  the  cause  on  the 
ground  that  it  was  brought  in  the  name  of  the  firm,  when  it 
should  have  been  brought  in  the  names  of  the  individuals 
composing  the  firm.     This  motion  was  overruled. 

There  can  be  no  doubt  but  that  the  suit  ought  not  to  have 
been  sustained.  The  right  to  sue,  if  there  was  any,  was  in  four 
persons,  and  the  action  was  brought  by  two  of  them  only;  and 
even  the  christian  names  of  those  two  are  not  mentioned.  The 
plaintiffs  supposed  that  they  might  sue  in  the  name  of  the  firm. 
That,  however,  was  a  mistake.  An  unincorporated  company 
can  only  sue  in  the  names  of  the  individuals  who  compose  the 
company.     1  Chitt.  Plead.,  12. 

(a)     Barrackman  v.  Worthinglott,  5  Blackf.,  213;  6  Id.,  277. 
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There  is  another  ground  on  which  the  judgment  must  be 
reversed.  The  record  does  not  show  that  there  was  any  note, 
or  anything  else,  filed  to  show  the  cause  of  action.  But  even 
supposing  a  note  payable  to  Walker',  Carter  &  Co.,  had  been 
filed,  that  circumstance  would  not  have  been  sufficient.  The 
statute  authorizing  a  note  to  be  filed  as  the  statement  of  de- 
mand, can  not  intend  that  a  note  shall,  of  itself,  be  a  sufficient 
statement  in  cases  like  the  present,  where  the  note  does  not 
show  the  names  of  the  persons  to  whom  it  is  payable.  If  the 
suit  had  been  brought  by  the  persons  composing  the  firm,  arx^ 
the  note  had  been  filed  with  a  suggestion  on  record  that  tint* 
promise  was  made  to  the  plaintiffs  by  the  name  of  Walker, 
Carter  &  Co.,  the  objection  here  noticed  would  not  have  ex- 
isted (1). 

Per  Curiam. — The  judgment  is  reversed  with  costs.  To  be 
certified,  &c. 

D.  H.  Colerick,  for  the  plaintiff". 

ff.  Cooper,  for  the  defendants. 

[*52]  *(1)  Vide  Evans  et  al.  v.  Shoemaker,  Vol.  2  of  these  Kep.,  237 ;  K.  Ck)de, 
1831,  p.  301;  Vandagrift  v.  Tate,  et  ux.,  Nov.  term,  1836;  Rev.  Stat., 
1838,  p.  367,  368.  As  to  the  cases  commenced  in  the  Circuit  Court,  in  which 
a  declaration  may  be  dispensed  with,  vide  Taylor  v.  Meek  ante  p.  41  •  Rev 
Stat,  1838,  p.  458. 


Irving  v.  M'Lean  and  Another. 

DiSTBrBUTiON — Lex  Domicilli. — The  distribution  of  the  personal  property 
of  an  intestate,  wherever  it  may  be  situated,  is  governed  by  the  laws  of  the 
country  of  his  domicil  at  the  time  of  his  death. 

Foreign  Statute — Judicial  Notice. — The  Courts  of  this  State  ^o  not  take 
notice  of  the  statutes  of  another  State,  unless  they  be  specially  pleaded. 

APPEAL  from  the  Unioji  Circuit  Court.  A  bill  in  chan- 
cery was  filed  in  the  Union  Circuit  Court  by  Benjamin  and 
Hannah  M'Lean  against  James  Irving.  The  facts,  as  shown 
by  the  bill,  answer  and  depositions,  so  far  as  concerns  the 
opinion  of  the  Court,  arc  as  follows: 
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John  McLean,  resident  in  the  State  of  Pennsylvania,  died 
there  a  few  years  ago  intestate,  being  possessed  of  considerable 
personal  property,  and  leaving  the  complainants  his  hell's  at 
law.  The  defendant,  as  an  executor  de  son  tort,  obtained  pos- 
session of  the  property  belonging  to  the  estate,  and  converted 
it  to  his  own  use.  He  also  recovered  a  judgment  in  this  State 
for  a  debt  due  to  the  intestate,  the  amount  of  which  was  paid 
into  the  clerk's  office  of  the  Union  Circuit  Court. 

The  complainants,  for  the  amount,  &c.,  thus  received  by  the 
defendant,  filed  this  bill  and  obtained  a"  decree. 

Stevens,  J.,  after  stating  the  facts  in  the  cause,  delivered 
the  following  opinion  of  the  Court: 

Numerous  objections  are  raised  in  this  case,  and  divers  errors 
assigned,  but  this  opinion  will  be  confined  to  one.  We  are  met 
at  the  threshhold  by  an  objection  which  renders  all  further  in- 
vestigation useless. 

The  complainants  in  the  original  bill  have  not  shown  that 
they  are  entitled  to  any  relief.  They  claim  as  the  children 
and  heirs  of  John  M'Lean,  deceased,  and  the  record  expressly 
shows  that  the  domicil  of  the  intestate  and  his  family  was  in 
the  State  of  Pennsylvania,  that  he  died  there,  and  that  the 
executor  de  son  tort  seized  and  possessed  himself  o-f 
[*53]  the  ^personal  estate  of  the  deceased  in  that  country  ; 
hence,  the  laws  of  that  State  must  govern  the  rights 
of  the  complainants. 

Judge  Kent  says:  "It  has  become  a  settled  principle  of 
international  jurisprudence,  and  one  founded  on  a  comprehen- 
sive and  enlightened  sense  of  public  policy  and  convenince, 
that  the  disposition,  succession  to,  and  distribution  of  personal 
property,  wherever  situated,  is  governed  by  the  law  of  the 
country  of  the  owner's  or  intestate's  domicil,  at  the  time  of 
his  death,  and  not  by  the  conflicting  laws  of  the  various  places 

where  the  goods  happened  to  be  situated." "  Personal 

property  is  subject  to  that  law  which  governs  the  person  of 
the  owner.  Huherus  lays  down  this  to  be  the  correct  and 
common   opinion."     Bynkershoeek   considers    the   principle  so 
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well  settled  that  none  dare  dispute  it.  Vattel  thinks  the  rule 
to  be  well  established  by  the  laws  of  nations.     2  Kent,  429. 

This  doctrine  is  also  settled  in  England  in  the  cases  of 
Thome  v.  WatJcins,  2  Ves.,  35 ;  Pipon  v.  Pipon,  Amb.  Rep., 
25;  Burn  v.  Cole,  lb.,  415;  Bruce  v.  Bruce,  2  Bos.  &  PulL^ 
229,  note;  Bempde  v.  Johnstone,  3  Ves.,  198;  Somerville  v. 
Lord  Somerville,  5  Ves.,  750. 

The  rule  as  settled  in  England,  and  by  the  general  usage  of 
nations,  as  to  succession  and  distribution  of  real  and  person  i^l 
propei'ty,  has  been  repeatedly  declared  to  constitute  a  pjrt 
of  the  municipal  jurisprudence  of  this  country.  2  Kent's 
Comm.,  2  Edit.,  432;  3  Cranch's  Rep.,  319;  7  lb.,  115;  9 
Wheat.,  565;  1  Binn.,  336;  3  Johns.  Ch.  Rep.,  210;  4  lb., 
469;  9  Mass.,  337;  1  Mason's  Rep.,  408;  1  Const.  S.  C.  Rep., 
292;  4Greenl.  Rep.,  134. 

It  is  a  rule  about  which  there  is  no  controversy,  that  courts 
of  justice  cannot  judicially  take  notice  of  foreign  laws;  they 
must  be  specially  pleaded.  Whether  the  complainants  in  this 
case  are  entitled  to  relief,  or  have  any  interest  in  the  money 
in  controversy,  depends  solely  upon  the  laws  of  Pennsylvania, 
and  it  is  a  question  of  law  for  the  Court  to  decide;  and  there- 
fore the  bill  shoiJd  have  averred  their  rights  under  the  laws 
of  that  State,  and  should  have  set  forth  the  law  on  which  they 
relied,  to  enable  the  Court  to  determine  whether  they  are 
entitled  to  any  relief  in  the  premises  or  not  (1).  There  are 
other  defects  in  the  original  bill  which  might,  perhaps,  have 
been  reached  by  a  proper  demurrer.  It  is  even  left  doubtful, 
in  what  character  the  complainants  intend  to  charge  Irving, 
whether  as  executor  or  as  a  trespasser.  He  is  neither 
[*54]  called  *  upon  to  account  or  pay ;  the  whole  frame  of 
the  bill  is  unapt,  and  lacks  many  important  averments. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded,  with  directions  to  the  Circuit  Court  to  dismiss  the 
bill,  &c. 

J.  Perry  and  S.  Bigger,  for  the  appellant. 

J.  Rariden,  for  the  appellees. 
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(1)  Vide  Stout  v.  Wood,  Vol.  1  of  these  Rep.,  71 ;  Elliott  et  al.  v.  Bay,  2  Id., 
31,  and  note ;  Cone  v.  Cottm  et  al.,  Id.,  82,  and  note ;  Titus  v.  Scantling  et  uz., 
3  Id.,  372;   West  et  al.  v.  Blake,  November  term,  1836,  post. 

The  printed  statute  books  of  this  State,  and  of  the  late  territories  of  Indiana 
and  Illinois,  purporting  to  be  printed  under  the  authority  of  the  State  or 
territory,  are  evidence  of  the  private  acts  therein  contained.  And  the  printed 
statute  books  of  any  other  State  or  territory  of  the  Union,  purporting  to  be 
printed  under  the  authority  of  such  State  or  territory,  are  prima  facie  evidence 
of  the  public  and  private  acts  contained  in  them.  Stat.  1834,  p.  79 ;  Rev. 
Stat.  1838,  p.  273. 


Evans  v.  Adams  and  Another. 

EXECUTOKS     AliD     AdSHNISTRATOES— LIABILITY     OX    APPEAL    BoND. — An 

administrator,  in  the  case  of  an  appeal  from  a  judgment  against  his  intes- 
tate, executed  an  appeal-bond.  The  appellee  obtained  a  judgment  on  the 
appeal,  to  be  levied  of  the  intestate's  goods.  In  an  action  on  the  appeal- 
bond,  the  defendant  proved  that  the  estate,  at  the  time  of  the  judgment  on 
appeal,  was  insolvent.  Held,  that  the  plaintiff  could  not  recover. 
SAME.—Qucere,  whether  an  administrator,  who  appeals  from  a  judgment 
against  his  intestate,  need  execute  an  appeal-bond ;  or  whether  such  bond, 
if  executed,  be  obligatory? 

ERROR  to  the  Owen  Circuit  Court. 

Blackford,  J. — This  suit  was  commenced  before  a  justice 
of  the  peace.  It  is  founded  on  an  appeal-bond  executed  by 
Adams,  administrator  of  Wilson,  and  by  Shepherd,  conditioned 
for  the  payment  of  the  judgment  and  costs,  in  a  case  in  which 
Adams,  administrator  of  Wilson,  was  plaintiff  and  Eva7is  was 
defendant,  should  the  suit  be  decided  against  the  plaintiff. 

There  are  three  pleas:  1st,  7iil  debet ;  2d,  no  consideration; 
3d,  no  assets. 

The  evidence  in  the  cause  was  as  follows:  1st,  The  appeal- 
bond.  2d,  The  record  of  the  cause  on  the  appeal,  showing  a 
judgment  in  favour  of  Evans  for  sixty-nine  dollars 
[*55]  and  costs;  to  *be  levied  of  the  goods  of  Wilson  in 
the  hands  of  the  administrator,  if  the  administrator 
had  80  much  to  be  administered.     8d,  The  insolvencv  of  the 
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estate  of  Wilson  at  the  time  of  the  judgment.  4th,  That  the 
suit  in  which  the  appeal-bond  was  given  had  been  commenced 
bj  Wilson;  and  that  after  his  death,  it  was  dismissed  for  the 
insufficiency  of  the  appeal-bond,  and  ^vas  afterwards  re- 
instated in  the  name  of  Adams,  administrator  of  Wilson,  upon 
the  execution  of  the  bond  now  in  question. 

The  judgment  of  the  Circuit  Court,  upon  this  evidence,  was 
for  the  defendants. 

The  statement  of  this  case  shows,  at  once,  that  the  judgment 
of  the  Circuit  Court  is  right.  The  judgment  in  the  apj^eal 
cause  is' not  against  Adams  personally.  It  was,  by  expresi* 
terms,  to  be  of  no  benefit  to  Evans,  unless  as  to  the  unadmia- 
istered  goods  of  Wilson,  and  the  proof  is,  that  there  were  no 
such  goods. 

There  may  be  some  doubt  whether  an  appeal-bond,  given  by 
an  executor  or  administrator,  be  obligatory.  The  case  is  similar 
to  that  where  a  bond  for  security  for  costs  is  required  of  a  non- 
resident plaintiff,  and  the  only  ground  on  which  such  a  bond 
is  ever  required  of  an  executor  is  the  possibility  of  his  becoming 
liable  for  costs  de  bonis  'propriis.  There  is  a  case,  indeed,  in 
which  it  is  said  that  a  bond  for  security  for  costs  ought  not  to 
be  required  of  a  non-resident  administrator.  Goodrich  v.  Pen- 
dleton, 3  Johns.  Ch.  Rep.,  520 ;  but  there  is  also  a  decision  that 
a  bond,  in  such  case,  should  be  given.  Chevalier  v,  Finnis,  1 
Brod.  &  Bing.,  277. 

There  is  a  case  in  which  the  Court  says  that  an  adminis- 
trator is  not  obliged  to  execute  an  appeal-bond.  Jackson's 
administratrix  v.  Henderson,  3  Leigh,  196.  The  last  rase 
cited  was  just  such  a  one  as  that  in  which  the  bond  before  us 
was  required.  The  appellant  had  died  pending  the  ap})eal, 
and  the  suit  was  revived  by  his  administratrix.  The  appellee 
then  moved  to  dismiss  the  appeal  on  account  of  the  insufficiency 
of  tlie  appeal-bond  given  by  the  intestate.  The  Court  overruled 
the  motion,  saying  that  the  administrator  could  not  be  required 
to  give  security,  and  that  the  cause  should  proceed  without  a 
new  bond,  although  the  intestate's  bond  were  defective.  The 
Court  mention  some  other  objections  to  the  dismissal,  but  the 
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point,  as  above  stated,  is  decided.  If  that  case  is  correct,  the 
bond  on  which  the  suit  before  us  is  founded  was  taken 
[*56]  *without  authority,  and  is  not  obligatory.  That,  how- 
ever, is  going  further  than  we  are  required  to  go  on 
the  present  occasion. 

All  the  Circuit  Court  has  decided  is,  that  on  an  appeal-bond 
of  an  administrator,  given  in  an  appeal  from  a  judgment  against 
his  intestate,  the  administrator  and  his  sureties  are  not  liable 
de  bonis  propriis,  where  the  judgment  on  appeal  is  to  be  levied 
only  of  the  intestate's  goods.     That  judgment  is  correct. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs.  To  be 
certified,  &c. 

C.  P.  Hester,  for  the  plaintiff. 

I.  Naylor,  for  the  defendant. 


Tracy  v.  Reed,  on  Appeal. 

ASSUMPSIT.  Two  counts:  One  on  a  special  contract, 
the  other  for  money  had  and  received. 

Plea  in  abatement  to  the  first  count,  that  prior  to  the  com- 
mencement of  the  suit,  the  plaintiff  sued  the  defendant  in 
assumpsit  before  a  justice  of  the  peace;  that  the  defendant 
pleaded  in  bar  the  same  contract  on  which  this  count  is  founded, 
and  averred  performance;  that  the  defendant  obtained  a  judg- 
ment in  that  suit  for  ten  dollars,  and  the  plaintiff  appealed, 
which  appeal  is  still  pending. 

Plea  in  abatement  to  the  second  count,  that  prior  to  the 
commencement  of  the  suit,  the  plaintiff  sued  the  defendant  in 
assumpsit  before  a  justice  of  the  peace,  on  the  same  contract  on 
which  this  count  is  founded;  that  the  defendant  obtained  a 
judgment  in  that  suit  for  ten  dollars,  and  the  plaintiff  appealed, 
which  appeal  is  still  pending. 

Held,  on  demurrer,  that  the  first  plea  was  bad,  and  the 
►.^cond  good. 
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[*57]  *Kernodle  v.  Hunt. 

PEOjnssoBY  Note — Plea  of  No  Consideration. — To  debt  on  a  promLswy 
note,  the  defendant  may  plead  in  general  terms  that  the  note  was  ma'Ie 
without  any  good  or  valuable  consideration  whatever  (a). 

Same — Patent  Eight. — A  plea  in  such  case,  that  the  note  was  made  in  con- 
sideration of  the  sale  and  conveyance  to  the  dei'endant  of  the  right  to  use, 
sell,  &c.,  a  certain  patent  right,  which  patent  right  was  of  no  value,  is  in- 
sufficient (6). 

Same. — So,  if  the  plea  be  that  the  note  was  executed  in  consideration  of  the 
sale  and  conveyance  to  the  defendant  of  a  right  to  use,  sell,  &c.,  a  certain 
patent  right,  which  the  payee  represented  to  be  useful  and  valuable,  but 
which  was  in  fact  of  no  use  or  value,  it  is  not  sufficient  (c). 

Same. — But  a  plea  in  such  case,  that  the  note  was  made  in  consideration  of 
the  sale  and  conveyance  to  the  defendant  of  a  right  to  use,  sell,  &c.,  a  cer- 
tain patent  right,  which  the  payee  represented  he  owned  and  had  authority 
to  sell,  when  in  fact  he  had  no  such  ownership  or  authority,  is  a  good  de- 
fence to  the  suit. 

Same — Replication. — A  replication  to  the  last-mentioned  plea,  that  the  note 
was  executed  for  a  good  and  valuable  consideration,  without  fraud,  &c.,  is 
not  sufficient  on  special  demurrer. 

ERROR  to  the  Randolph  Circuit  Court. 

Stevens,  J. — Debt  by  Kernodle  as  assignee  of  Norris  against 
Hunt  upon  two  promissory  notes.  The  material  allegations  of 
the  declaration  are:  That  Hunt  made  his  certain  promissory 
note,  &c.,  to  said  Norris,  by  which  he  promised  to  pay,  &c.,  $100, 
for  value  received,  &c.,  and  that  he  made  his  certain  other 
promissory  note,  &c.,  to  said  Norris,  by  which  he  promised  to 
pay,  &c.,  sixty-five  dollars,  &c.,  upon  condition  that  Moses 
MendenhaWs  patent  perpendicular  grist  mill  plan  should  be  a 
good  and  useful  plan ;  if  not,  said  last-mentioned  note  should 
be  void,  &c. ;  with  an  averment  that  the  said  patent  perpen- 
dicular grist  mill  was  a  good  and  useful  plan,  &c.  To  this 
declaration  the  defendant  pleaded  five  several  pleas. 

First,  that  the  said  notes  were  voluntary,  being  made  without 
any  good  or  valuable  consideration  whatever. 

(a)   Olarkv.  Harrison,  5  Blackf.,  305 
-     (b)    Wheelock  v.  Barneij,  27  Ind.,  4(54. 

(c)   Fowier  v.  Smith,  3  lud.,  ISS  ;  Id.,  :i!>;  S  Iil.,  70  ;  G  Blackf.,  279. 
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Secondly;  that  the  notes  were  made  for  and  in  consideration 
\tf  the  right  of  making,  using  and  vending  to  others,  to  use, 
&c.,  the  patent  right  of  Hoses  MendenhalVs  patent  perpendicu- 
lar grist  mill,  which  was  sold  and  conveyed  to  the  obligor  by 
the  said  Norris  and  one  Treadway  by  deed  of  conveyance,  &c.; 
and  that  at  the  time  of  said  sale  and  conveyance,  and  at  the 
time  of  making  said  notes,  the  said  patent  right  was  not,  nor 
is  it  now,  of  any  value  or  use  to  him,  the  obligor,  &c. ;  and 
therefore  the  notes  were  given  without  any  good  or  valuable 

consideration  whatever,  &c. 
[*58]  *Thirdly,  that  the  notes  were  made  for  and  in  con- 
sideration of  the  right  of  making,  using,  and  vending 
to  others  to  use,  &c.,  the  patent  right  of  Hoses  Mendenhall's 
patent  perpendicular  grist  mill,  which  was  then  and  there  sold 
and  conveyed  to  the  obligor  by  the  said  Norris  and  one 
Treadway  by  deed  of  conveyance,  &c.,  and  that  at  the  time 
of  said  sale  and  conveyance,  and  at  the  time  of  making  said 
notes,  they,  the  said  Nori'is  and  Treadway,  represented  to 
him  that  the  said  patent  was  a  good,  useful  and  valuable  im- 
provement for  grinding  corn  and  other  grain;  and  that  he, 
confiding  and  relying  upon  said  warranty,  made  the  said 
promissory  notes,  &c.,  when  in  fact  the  said  patent  right  was 
not  a  useful  and  valuable  improvement,  &c.,  but  was  and  is  of 
no  value,  &c. ;  and  therefore  the  consideration  was  wholly  in- 
sufScient,  &c. 

Fourthly,  the  fourth  plea  is  precisely  like  the  third,  with  an 
additional  averment,  that  the  said  Norris  and  Treadway  well 
knew  at  the  time  they  represented  the  said  patent  right  to  be  a 
useful  and  valuable  improvement,  that  it  was  not  useful  and 
valuable,  and  thereby  falsely  and  fraudulently  deceived  him,  &c. 

Fifthly,  That  the  notes  were  made  for  and  in  consideration 
of  the  right  of  making,  using,  and  vending  to  others  to  use, 
&c.,  the  patent  right  of  Moses  Mendenhall's  patent  perpendicu- 
lar grist  mill,  which  was  then  and  there  sold  and  conveyed  to 
the  obligor  by  said  Norris  and  one  Treadway  by  a  deed  of  con- 
veyance, &c. ;  and  that  at  the  time  of  the  sale  and  conveyance 
they,  the  said  Norris  and  Treadway,  represented  themselves  to  be 
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the  true  and  lawful  owners  of  said  patent  right,  and  that  they 
had  full  power  and  lawful  authority  to  sell  and  convey,  &c. ; 
and  that  confiding  in  that  representation,  he  made  the  notes, 
&c.,  when  in  truth  the  vendors  had  no  right  or  title  to  said 
patent,  nor  had  they  any  lawful  power  or  authority  to  sell 
and  convey,  &c.,  and  therefore  the  consideration  had  wholly 
failed,  &c. 

The  first  and  second  pleas  were  severally  demurred  to,  and 
the  causes  of  demurrer  to  the  first  plea  specially  assigned; 
which  causes  are,  that  the  plea  is  in  general  terms,  when  it 
should  specially  show  the  special  matter  relied  on ;  and  that  it 
concludes  with  a  verification,  when  it  should  conclude  to  the 
country,  &c.     The  demurrer  to  the  second  plea  was  sustained, 

and  the  one  to  the  first  plea  overruled. 
[*59]  *To  the  third,  fourth  and  fifth  pleas,  the  plaintiff 

replied,  that  he  ought  not  to  be  barred,  &c.,  because, 
&c.,  the  said  notes,  &c.,  were  made  for  a  good  and  valuable 
consideration,  without  fraud,  &c.,  and  concluded  to  the  country, 
&G.  To  which  replications  the  defendant  demurred,  and  the 
demurrers  were  sustained  by  the  Court,  and  final  judgment 
rendered  for  the  defendant. 

The  first  question  is,  was  the  demurrer  to  the  first  plea 
correctly  overruled  ? 

The  first  plea  is  good,  and  consequently  the  demurrer  was 
correctly  overruled.  That  question  is  settled  in  the  case  of 
Hvjslon  V.  Williams,  decided  by  this  Court  at  their  May  term, 
1833.  In  that  case,  it  is  said  that  a  plea  averring  that  a  bond 
is  voluntary,  and  without  either  a  good  or  valuable  considera- 
tion, is  sufficient  without  any  averments  more  special;  because 
there  are  no  facts  more  special  in  such  a  case  to  aver.  If 
there  was  no  consideration,  there  is  nothing  to  make  avermei^ts 
about.  Such  a  plea,  however,  will  not  be  available  on  trial,  if 
there  was  any  consideration  Avhatever,  no  matter  how  fraudu- 
lent or  trifling  that  consideration  mav  have  been. 

The  second  plea  is  so  glaringly  defective  that  an  examination 
of  it  is  useless;  the  demurrer  to  it  was  correctly  sustained. 

The  next  and    last  question   is,   was   the  demurrer  to  the 
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replication  to  the  third,  fourth  and  fifth  pleas  correctly  sus- 
tained ? 

It  is  a  principle  not  necessary  to  reiterate,  that  a  demurrer 
at  any  stage  of  the  pleadings  runs  back  to  the  first  substantial 
error;  and  in  this  case,  if  the  pleas  are  insufficient,  the 
defendant  can  not  complain  of  the  defects  in  the  replication. 
We  will  examine  the  third  plea  separately.  This  avers,  that 
the  consideration  for  which  the  promissory  notes  were  given 
was  a  patent  right  for  a  certain  grist  mill,  &c.;  and  that  the 
vendors  represented  that  the  said  patent  mill  was  a  good, 
useful,  and  valuable  improvement  for  grinding  corn,  &g.,  when 
in  truth  it  was  of  no  value,  &c.;  and  that  he,  the  defendant, 
confiding  in  that  repesentation,  purchased,  &c.  These  aver- 
ments are  entirely  insufficient.  They  set  out  a  consideration, 
and  admit  that  that  consideration  was  received,  and  was,  has 
been,  and  is,  without  interruption,  possessed  and  enjoyed  by 

the  vendee;  that  he  got  all  he  contracted  for,  and  that 
[*60]       the  title  is  *good.     No  defects  or  insufficiencies  either 

in  title  or  any  thing  else  connected  with  the  consider- 
ation are  complained  of;  there  is  no  charge  that  any  thing  was 
concealed  from  his  knowledge  in  any  way.  The  complaint  is, 
that  the  vendor  represented  it  to  be  useful  and  valuable  when 
it  was  not,  and  that  he,  confiding  in  that  representation, 
purchased.  These  allegations  are  insufficient ;  no  material 
issue  can  be  made  upon  them;  what  one  man  may  esteem  very 
valuable,  another  may  deem  worth  nothing.  There  is  no 
averment  that  the  vendee  was  ignorant  of  the  value  at  the 
time  of  the  purchase,  and  was  therefore  deceived.  But  if  it 
were  so  averred,  that  would  not  of  itself  be  sufficient.  2  Kent's 
Comm.,  485,  486 ;  Harvey  v.  Young,  Yelv.,  21 ;  Bayly  v. 
Merrel,  3  Bulst.  Rep.,  94;  Cro.  Jac,  386;  Davis  v.  Meeker, 
5  Johns.  Rep.,  354;  Jendwine  v.  Slade,  2  Esp.  Rep.,  572; 
Sugdon  on  Vendors,  2 ;   Chandelor  v.  Lopus,  Cro.  Jac,  4. 

The  question  in  these  cases  is,  did  the  vendor  deceive  the 
vendee  by  his  fasle  and  fraudulent  representations  respecting 
some  material  fact,  about  which  the  vendee  could  not  by 
("ommon  and  ordinary  diligence  inform  himself,  in  relation  to 
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the  quality,  the  quantity,  or  the  performance,  &c.,  of  the  thing 
sold?  As  if  the  vendor,  in  this  case,  had  falsely  and  fraudu- 
lently represented  to  the  vendee,  that  said  patent  mill  would 
grind  one  hundred  bushels  of  grain  in  a  given  time,  or  that 
it  would  make  good  meal  and  flour,  &c.,  when  in  truth  all 
these  statements  were  false;  and  the  vendee  could  not  by 
ordinary  diligence  inform  himself  and  had  relied  solely  on  the 
honesty  and  integrity  of  the  vendor.  In  such  a  case  there 
would  be  something  on  which  to  form  a  material  issue.  The 
plea,  however,  contains  no  such  allegations. 

Again,  this  plea  goes  to  the  whole  consideration  of  both 
notes.  The  plaintiff  counts  upon  two  several  promissory- 
notes,  one  for  |100,  the  other  for  $65.  The  note  for  $100 
is  an  absolute  note,  and  appears  upon  its  face  to  have  been 
given  for  value  received.  The  note  for  $65  is  conditional : 
It  is  to  be  void  if  Hoses  MendenhaWs  patent  perpendicular 
grist  mill  is  not  a  good  and  useful  plan ;  and  the  declaration 
as  to  that  note  avers  that  it  is  "a  good  and  useful  plan."  If 
this  plea  applied  only  to  the  consideration  of  this  conditional 
note,  it  would  be  sufficient  although  replete  with  surplusage. 
A  plea  to  this  part  of  the  declaration  need  only  aver, 
[*61]  that  *  "Moses  MendenhaWs  patent  perpendicular  grist 
mill  is  not  a  good  and  useful  plan,"  with  a  proper 
beginning  and  a  conclusion  to  the  country.  That  averment 
would  negative  the  allegation  in  the  declaration  and  the  condi- 
tion of  the  note,  in  language  as  special  and  certain  as  the 
declaration  and  condition  are,  and  .would  therefore  put  the 
material  matter  in  issue.  But  this  plea  goes  to  the  whole 
consideration  of  both  notes,  and  is  therefore  insufficient. 

As  to  the  fourth  plea  we  give  no  opinion.  It  is  complicated 
and  admits  of  doubt,  therefore  we  have  not  sufficiently 
examined  it.  Whether  it  is  sufficient  or  insufficient,  is  imma- 
terial as  respects  the  conclusion  to  which  we  have  come. 

The  fifth  plea  avers,  that  the  consideration  of  said  notes  was 
the  same  as  is  alleged  in  the  other  pleas ;  that  is,  a  patent 
right,  &c.,  to  a  certain  patent  grist  mill,  &c. ;  but  it  avers  tliat 
the  vendor,  at  the  time  of  the  sale  and  conveyance,  (Szc,  of 
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said  patent  right,  represented  and  warranted  that  he  was  th^ 
true  and  lawful  owner  of  said  patent  right,  and  that  he  had 
full  power  and  lawful  authority  to  sell  and  convey  the  same, 
&c.  It  then  alleges  that  the  vendor  was  not  the  owner;  that 
he  had  no  right,  title,  or  interest  in  it;  and  that  he  had  no 
legal  power  or  authority  to  sell,  &c.  This  plea  is  well  pleaded 
both  as  to  form  and  substance,  and  is  a  good  bar  to  the  action ; 
and  the  demurrer  to  the  replication  to  it  was  well  sustained,  if 
the  replication  is  insufficient. 

The  replication  is,  that  the  notes,  &c.,  were  made  for  a  good 
and  valuable  consideration,  without  fraud,  &c.  This  the 
plaintiff  in  error  insists  is  sufficient;'  that  a  general  replication 
in  such  cases  is  permitted;  and  refers  to  the  case  of  Boone  v. 
ShacMeford,  4  Bibb,  67,  to  sustain  him.  In  that  case  the  plea 
was,  that  the  bond  was  voluntary ;  and  the  replication  simply 
replied  the  negative,  that  it  was  not  voluntary ;  that  replica- 
tion was  held  to  be  sufficient.  The  plaintiff  in  error,  however, 
admits  that  the  plea  and  replication  in  that  case  are  not  directly 
in  point,  but  relies  on  the  reasoning  of  the  Court.  We  have 
carefully  examined  that  case,  and  find  the  argument  of  the 
Court  to  be  simply  this,  that  the  party  is  not,  under  such  a 
plea,  bound  to  specially  reply  the  special  consideration  foi 
which  the  bond  was  made,  but  may,  if  he  choose,  simply  deny 
the  allegations  of  the  plea.  This  we  apprehend  is  correct. 
The  question  in  all  these  cases  is,  has  the  replication 
[*62]  tendered  *a  direct  and  material  issue  to  any  of  the 
substantive  and  material  allegations  of  the  plea?  ]f 
this  has  been  done,  the  replication  is  generally  good. 

In  the  above  case  of  Boone  v.  Shackleford,  th*^  plea  admitted 
the  making  of  the  bond,  and  admitted  that  the  obligor  was 
bound,  if  there  were  any  consideration  to  sustain  it,  and  averred 
that  there  was  no  consideration,  but  that  it  was  purely  volun- 
tary. If  this  plea  did  not  contain  the  truth,  as  to  the  con- 
sideration for  which  the  bond  was  given,  the  right  of  the 
plaintiff  to  recover  was  confessed.  The  replication  denied  the 
truth  of  the  plea,  and  put  the  proper  and  material  fact  in  issue, 
and  was  therefore  sufficient. 
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The  plea  in  this  case  is  very  different.  It  specially  shows, 
that  the  consideration  of  the  notes  was  the  sale  and  conveyance 
to  the  obligor  of  a  certain  patent  right,  &c.,  averring  a  total 
failure  of  that  consideration,  by  reason  of  the  vendor's  not 
being  the  owner  of  the  patent,  and  not  having  power  and 
authority  to  sell  and  convey,  &c.  This  plea  might  have  been 
replied  to  by  denying  that  the  notes  were  given  for  the  con- 
sideration alleged  in  the  plea,  &c.;  or  by  denying  that  the 
consideration  had  failed  in  manner  and  form,  &c. ;  but  this  is 
not  done.  The  replic-ation  before  us  neither  denies  nor  affirms 
either  allegation.  It  is  left  entirely  uncertain,  whether  the 
plaintiff  intended  to  deny  that  the  notes  were  given  for  the 
consideration  stated  in  the  plea,  or  whether  he  intended  to 
deny  that  the  consideration  had  failed,  &c.  This  replication, 
if  taken  in  one  sense,  is  an  affirmative  pregnant  with  a  nega- 
tive, and  if  taken  in  another  sense,  it  is  a  negative  pregnant 
with  an  affirmative.  It  is  uncertain  and  clearly  insufficient. 
The  demurrer  is  special  and  must  prevail. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

J.  Rariden,  for  the  plaintiff. 

J.  Perry  and  M.  M.  Ray,  for  the  defendant. 


[*63]  M'Hatton  v.  Bates  and  Another. 

Jtjstice's  Court — Pieaij.'ijg. — The  plaintiff  in  a  justice's  Court  has  the 
benefit  of  the  general  issue,  thr  ugh  it  be  not  pleaded,  and  though  a  special 
plea  be  filed. 

"Wager. — If  goods  be  won  on  a  \s  agar  respecting  the  result  of  a  Presidential 
election,  and  he  delivered  to  the  winner,  the  loser  can  not,  either  at  common 
law  or  under  our  statute,  sustain  an  action  against  the  winner  for  the  price 
of  the  goods. 

Same. — Such  a  wager  is  illegal  and  if  the  goods  be  not  delivered  to  the 
winner,  he  is  without  remedy  (a). 

in)  Sop  Wade  v.  Derail^,,  9  Ind.,  35;  AUrander  v.  Mount,  10  Id..  16J  ;  Woodcock  v.  McQueen, 
U  Id.,  141;  Id.,  59;  Id,,  447;  13  Id.,  178,  344;  22  Id.,,  471. 
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ERROR  to  the  Ifarion  Circuit  Court. 

M'KiNNEY,  3.—H.  and  D.  Bates  brought  suit  against 
M'Hatton  before  a  justice  of  the  peace  on  an  account.  The 
defendant  filed  the  following  defense:  H.  Bates  &  Co.  to 
Robert  M'Hatton,  Dr.  To  debt  of  honor,  Presidential  election, 
sixteen  dollars.  The  case  was  tried  before  the  justice,  and  a 
judgment  rendered  on  the  verdict  in  favour  of  the  defendant. 
The  plaintiffs  appealed  to  the  Circuit  Court,  and  the  cause 
was  submitted  to  the  Court,  without  the  intervention  of  a  jury, 
and  judgment  given  in  favour  of  the  plaintiffs. 

The  only  material  question  which  the  case  presents  arises 
from  an  exception  taken  by  the  defendant  to  the  opinion  of  the 
Circuit  Court,  rejecting  certain  testimony  offered  by  him.  It 
appears  that  after  the  plaintiffs  had  gone  through  with  their 
evidence,  the  defendant  offered  to  prove  that  two  yards  of  the 
cloth  mentioned  in  the  plaintiffs  account  (being  the  only  cause 
of  action  filed  by  them,  and  amounting  to  sixteen  dollars,  and 
being  the  whole  amount  claimed  as  a  balance  due  from  the 
defendant),  had  been  won  by  the  defendant  from  one  of  the 
plaintiffs  upon  a  bet  or  wager  upon  the  result  of  the  Presiden- 
tial election,  and  that  the  cloth  was  delivered  to  the  defendant 
with  the  knowledge  and  assent  of  both  the  plaintiffs  upon 
such  winning,  and  without  the  expectation  or  intention  of  its 
being  otherwise  charged  or  paid  for.  This  testimony  was 
rejected,  and  we  must  decide  ^vhether  the  rejection  was  correct. 
If  the  testimony  was  appropriate  to  the  defense,  and  that 
defense  a  ffood  one,  the  testimony  should  have  been  admitted. 
The  testimony,  it  is  apprehended,  was  rejected  on  the  ground 
that  it  was  not  appropriate  and  relevant  to  the  defense  relied 
on :  at  least,  this  position  has  been  assumed  by  the  defendants 
in  error  in  support  of  the  judgment  of  the  Circuit  Court,  and 
demands,  before  we  advance  further,  some  examination. 
[*64]  *The  defense  filed  by  the  plaintiff  in  error  was  cer- 
tainly very  general,  and  leaves  much  at  large  the 
matter  he  relied  on  as  a  bar  to  the  action.  This  imperfect 
defense  should  not,  however,  have  deprived  him  of  the  advan- 
'  tage  of  the  general  issue  if,  under  it,  he  could  adduce  evidence 
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to  show  that  the  plaintiffs  were  not  entitled  to  judgment.  The 
defendant,  then,  having  the  benefit  of  the  general  issue,  though 
not  pleaded,  we  come  to  the  inquiry,  does  the  evidence  offered 
conduce  to  show  that  the  plaintiffs  should  not  recover? 

From  the  testimony  rejected,  it  appears  that  the  plaintiff  in 
error  offered  to  prove  that  the  cloth,  to  recover  the  price  of 
which  the  suit  was  brought,  had  been  delivered  to  him  with 
the  knowledge  and  assent  of  both  the  defendants  in  error,  on 
its  being  won  from  one  of  them  on  a  wager  on  the  result  of 
the  Presidential  election. 

It  has  long  been  regretted  that,  at  common  law,  it  was 
settled  that  actions  on  wagers,  when  they  were  not  against 
good  morals  and  sound  policy,  could  be  maintained;  but  such 
being  the  law,  courts,  without  a  change  by  statutory  enactment, 
are  bound  to  apply  it.  That  question,  if  it  were  open,  is  not 
now  before  us,  and  we  shall  therefore  confine  ourselves  to  the 
case  on  the  record. 

In  the  ease  of  JBunn  v.  Riker,  4  Johns.  R.,  426,  which  was 
on  a  wager  of  the  character  of  the  present,  the  action  was 
brought  to  recover  the  money  won.  The  Court  decided  that 
the  wager  was  against  the  principles  of  sound  policy,  and 
void.  Had  the  property,  therefore,  bet  on  this  wager  not 
been  delivered,  the  plaintiff  in  error  could  not  have  recovered 
it  by  action,  as  the  wager  was  illegal  and  void;  but  it  seems 
the  relative  situation  of  the  parties  is  entirely  changed  when, 
on  such  an  illegal  wager,  the  party  losing  money  or  property 
has  paid  or  delivered  it  to  the  winner.  A  few  cases  only  in 
support  of  this  long-settled  principle  will  be  noticed. 

In  Hoicson  v.  Hancock,  8  T.  R,.,  575,  which  was  assumpsit 
to  recover  back  money  paid  over  to  the  winner  upon  an  illegal 
wager,  by  the  consent  of  the  loser,  Ld.  Kenyon  said :  "  There 
is  no  case  to  be  found  where,  when  money  has  been  actually 
paid  by  one  of  two  parties  to  the  other,  upon"  an  illegal 
contract,  both  being  participes  criminis,  an  action  has  been 
maintained  to  recover  it  back  again."  And  in  the  same  case, 
Lmorence,  justice,  concurring,  adverted  to  the  maxim 
[*65]     that  when  both  ^'parties  are  equally  criminal  against 
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the  general  laws  of  public  policy,  the  rule  is  potior  est  con- 
ditio defendentis.  M'Cullum  v.  Gourlay,  8  Johns.  Rep.,  147, 
is  similar  to  the  present  case,  and  it  is  there  said,  '^The  Court 
will  not  help  the  plaintiff  to  obtain  relief  from  a  bet,  when  the 
money  or  property  has  been  fairly  paid  or  delivered." 

Having  thus  seen,  that,  at  common  law,  the  evidence  oflPered 
by  the  plaintiff  in  error  would  have  constituted  a  bar  to  the 
recovery  sought,  it  is  necessary  to  recur  to  our  legislation,  and 
see  whether  a  change  has  been  made.  The  only  statute  which 
affects  the  question  is,  "An  act  to  prevent  unlawful  gaming." 
R.  C,  1831,  p.  282.  The  first  section  declares,  "That  all 
promises,  agreements,  notes,  bills,  bonds,  contracts,  mortgages, 
or  other  securities  whatsoever,  made,  &c.,  when  the  whole  or 
any  j^art  of  the  consideration  of  such  promise,  agreement, 
conveyance,  or  security,  shall  be  for  money  or  other  valuable 
thing  whatsoever,  won,  laid,  or  betted,  at  cards,  dice-tables, 
tennis-balls,  or  other  game  or  games  whatsoever,  or  at  any 
horse-race,  or  cock-fighting,  or  any  other  sports  or  pastime,  or 
any  wager  whatever,  &c.,  shall  be  utterly  void  and  of  no 
effect."  The  second  section  provides,  "  That  if  any  person  or 
persons  at  any  time,  by  playing  at  any  game  or  games,  or 
betting  on  the  hands  or  sides  of  such  as  do  play  at  any  game 
or  games,  shall  lose  to  any  one  or  more  persons  so  playing  or 
betting,  any  sum  of  money  or  any  valuable  thing,  and  shall 
pay  or  deliver  the  same  or  any  part  thereof;  the  person  so 
losing  and  paying  or  delivering  the  same  shall  be  at  liberty, 
within  six  months  next  following,  to  sue  for  and  recover  the 
money  or  other  valuable  thing  so  lost  and  paid  or  delivered 
with  costs  of  suit,  by  action  of  debt  founded  on  this  act,"  &c. 

Agreeably  to  the  second  section,  it  seems  that  if  any  person 
by  playing  at  any  game  or  games,  or  betting  on  the  hands  or 
sides  of  such  as  do  play  at  any  game  or  games,  shall  lose,  &c., 
such  person  by  proceeding  under  the  statute,  and  founding  an 
action  of  debt  thereon,  may  recover  the  money  or  other 
valuable  thing,  &c.  An  important  question  arises,  do  the 
provisions  of  this  section  apply  to  the  recovery  of  money  or 
property   lost   on   wagers,   when   the  same  has   been   paid  or 
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delivered?  It  is  believed  not.  It  is  true,  by  the  first  section 
all  promises^  notes,  &c.,  when  the  consideration  thereof 
l^QQi]  shall  be  for  money  *or  other  valuable  thing  won,  lost, 
or  betted  at  cards,  &c.,  shall  be  void;  and  this  we 
have  said  is  the  common  law  in  relation  to  illegal  wagers; 
consequently,  the  first  section  makes  no  change  as  to  them. 
Does  the  second  section  make  a  change?  This  must  also  be 
answered  in  the  negative;  since  that  section  only  enables  the 
recovery  of  money  or  property  paid  or  delivered,  when  it  has 
been  lost  by  playing  at  any  game  or  games,  or  by  betting  on 
the  hands  or  sides  of  such  as  do  play  at  any  game  or  games. 
It  is  unnecessary  to  decide  what  game  or  games,  if  any,  other 
than  those  mentioned  in  the  first  section,  are  included  in  the 
second,  since,  so  far  as  this  decision  goes,  it  is  clear  that  money 
or  property  lost  on  a  wager,  and  paid  or  delivered,  is  not 
within  the  provisions  of  the  section.  No  reasoning  is  required 
to  prove  that  a  wager  is  not  a  game,  for  the  proposition  is 
self-evident.  If  this  be  a  sound  construction  of  the  statue, 
the  common  law  is  not  changed  on  this  point.  In  this  con- 
struction we  are  sustained  by  that  given  on  a  similar  statute 
by  the  appellate  court  of  a  sister  State.  Beed  v.  Harrod's 
Heirs,  Print.  Dec,  Ky.,  192. 

It  will  be  preceived  from  the  statute,  that  there  is  a  marked 
distinction  between  protection  from  the  recovery  of  property 
so  lost,  and  the  recovery  of  the  property  when  voluntarily 
delivered.  The  first  section,  in  all  the  cases  designated,  affords 
that  protection ;  and  the  second  section  enables  the  recovery  in 
the  cases  specified,  when  payment  has  been  made;  but  the 
other  cases  are  left  to  the  operation  of  the  common  law  prin- 
ciples (1).  The  action  has  been  brought  without  reference  to 
the  provisions  of  the  statute,  and  if  the  evidence  shows  a  case 
in  which  neither  at  common  law,  nor  by  the  statute,  a  recovery 
could  be  had  (and  we  think  the  evidence  is  of  that  character), 
it  should  have  been  received. 

Several  other  questions  are  presented  by  the  record,  but 
their  examination,  from  the  view  taken  of  that  deemed  most 
material,  is  rendered  unnecessary. 
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Per  Cui'iam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

J.  H.  Scott,  for  the  plaintiif. 
C.  Fletcher,  for  the  defendant. 

(1)  The  act  of  183S  expressly  makes  promLses  for  money,  &c.,  won,  &c.,  on 
the  result  of  any  election,  void :  in  other  respects  the  first  three  sections  of  that 
act  are  the  same  witli  the  act  cited  in  the  text.     Eev.  Stat.,  1838,  p.  324. 


[*67]  CoxwELL  and  Another  v.  Evill. 

Pakol  Evidence  admissible  to  show  a  Deed,  absolute  on  its  face,  was 
INTENDED  AS  A  MORTGAGE. — A  bill  was  filed  to  redeem  certain  premises 
which  the  complainant  had  caused  to  be  absolutely  conveyed  to  the  defend- 
ant. The  bill  av»?rred  that  tlie  deed  was  intended  to  be  only  a  mortgage  ; 
but  this  averment  was  expressly  denied  by  the  answer.  Held,  that  though 
the  complainant  might  introduce  parol  testimony  to  .show  tliat  a  mortgage 
was  intended,  yet  that  the  testimony  must  be  very  clear  and  decisive  to 
enable  him  to  succeed.  Held,  also,  that  evidence  of  the  grantee's  confes- 
sions, in  such  case,  should  be  received  with  great  caution,  (a) 

Same — What  Presumptive  Evidence  of. — Proof  that  the  property  had 
cost  the  complainant  about  three  times  as  much  as  he  received  for  it  from 
the  defendant,  and  that  the  complainant  had  continued  in  possession  for  two 
years  after  the  execution  of  the  deed,  was  held  not  to  be  sufficient  to 
warrant  a  presumption  that  the  sale  was  not  absolute,  against  the  face  ol" 
the  deed  and  the  defendant's  answer. 

ERROR  to  the  Dearborn  Circuit  Court. 

BlackfoeDj  J.  —  Evill  filed  a  bill  in  chancery  against 
Conwell  and  Lewis,  for  the  redemption  of  a  lot  of  gi-ouud  in 
the  town  of  Aurora,  which  lot  as  alleged  in  the  bill,  had  been 
mortgaged  by  the  complainant  to  Comoell.  The  deed,  referred 
to  in  the  bill,  is  a  conveyance  absolute  on  its  face,  by  Lewis  to 
Conwell.  The  answer  of  Conwell  expressly  denies  that  the 
deed  was  intended  to  be  a  mortgage;  and  asserts  that  it  is,  and 
was  intended  to  be,  an  absolute  conveyance.     Lewis's  answer 

(a)     Crane  v.  Buchanan,  29  Ind.,  570;  5  Blackf.,  3G1  ;  1   In.l.,  U\  19  Ii1.,  334;  22  Id.,  69; 
IS  Id.,  277. 

.       -  ('5) 


67-68         SUPREME  COURT  OF  INDlAA^A. 

Conwell  and  AnotLer  v.  Evill. 

is  to  the  same  effect.  The  decree  of  the  Circuit  Court  is  in 
favour  of  the  complainant. 

Lewis,  as  appears  by  the  evidence,  had  an  absolute  deed  for 
the  lot,  executed  by  the  trustee  of  the  Aurora  association ;  but 
Evill  was  entitled  to  a  resulting  trust  in  it,  in  consequence  of 
his  having  paid  the  purchase-money.  By  virtue  of  an  agree- 
ment between  Evill  and  Conwell,  and  at  the  request  of  Evill, 
Lewis  conveyed  the  lot  in  fee  to  Conwell.  The  consideration 
of  the  conveyance  was  the  sum  of  sixty  dollars,  previously  due 
from  Evill  to  Conwell,  the  sum  of  fifty  dollars  paid  for  Evill  to 
Lewis  by  Conwell,  and  some  other  debts  of  Ei  ill  to  be  paid  by 
Conwell.  The  property  cost  Evill  about  three  times  the 
amount,  which  is  said  to  have  been  paid  for  it  to  Evill  by 
Conwell.  Evill  continued  to  occupy  the  premises  for  a])out 
two  years  after  the  conveyance,  when  Conwell  took  possession 
without  Evill' s  consent. 

Parol  testimony  was  introduced  by  the  complainant,  with  a 
view  of  proving  that  the  deed  was  intended  merely  as 
[*68]  a  *  mortgage,  to  secure  the  payment  to  Conwell  of  the 
money  due  to  him  by  Evill. 

Parol  evidence  to  show  that  a  deed,  absolute  on  its  face,  was 
intended  to  have  the  effect  of  a  mortgage,  has  been  refused 
admission  in  a  court  of  law.  Flint  v.  Sheldon,  13  Mass.,  443. 
Such  evidence  has  been  decided  to  be  inadmissible  even  in  a 
court  of  equity,  unless  the  circumstance  of  the  deed  appearing 
to  be  absolute,  when  it  was  intended  to  be  a  mortgage,  was 
occasioned  by  mistake  or  fraud.  Wesley  v.  Thomas,  6  Harr. 
&  Johns.,  24;  Watkins  v.  StocheWs  Administrator,  Ibid.,  435. 
In  New  York,  the  chancellor  has  admitted  the  evidence,  on  the 
ground  that  the  attempt  to  set  up  the  deed  as  absolute  is  a 
fraud.  Strong  w.  Stewart,  4  Johns.  Ch.  Rep.,  167;  James  v. 
Johnson,  6  Johns.  Ch.  Rep.,  417.  The  admissibility  of  such 
parol  evidence,  in  equity,  has  been  admitted  by  this  Court,  but 
with  an  evident  disposition  to  limit  the  privilege  within  narrow 
bounds.     Ahorn  v.  Burnett,  Nov.  term,  1827. 

In  the  case  before  us,  there  is  not  only  an  absolute  deed  for 
the  premises  to  Conwell,;  but  there  is  the  positive  answer  of 
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Conwell,  that  his  purchase  was  unconditional,  and  that  there 
was  no  agreement  or  understanding  whatever,  that  the  deed 
should  be  only  a  mortgage.  The  parol  evidence  that  can 
overturn  the  testimony  arising  from  the  face  of  the  deed  and 
the  grantee's  answer,  must  be  very  clear  and  decisive.  The 
evidence  relied  on  by  the  complainant  for  this  purpose,  consists 
of  loose  observations  made  by  Conwell  in  conversing  with  some 
of  the  witnesses.  Testimony  of  such  conversations  has  always 
been  received  with  great  caution.  In  Aborn  v.  Burnett, 
already  cited,  the  Court  says :  "  The  decree  is  founded  on  parol 
evidence  of  the  declaration  of  the  complainant,  in  certain  con- 
versations with  the  witnesses  or  in  their  hearing;  a  species  of 
evidence  extremely  liable  to  be  misunderstood  or  perverted, 
very  difficult  to  be  assailed,  and  at  the  same  time  so  evanescent 
that  great  caution  ought  to  be  used  in  admitting  it  to  control 
an  absolute  deed."  In  the  case  of  a  bill  to  redeem,  where  the 
complainant  relied  on  proof  of  the  grantee's  confessions,  in 
order  to  convert  an  absolute  deed  into  a  mortgage,  the  Court 
decided  against  its  sufficiency.  The  chancellor  in  that  case 
says :  "  The  whole  rests  on  the  naked,  unassisted  confessions 
of  Pellj  made  to  or  in  the  presence  of  certain  witnesses,  about 

seventeen  years  after  he  had  been  in  the  peaceable 
[*69]       occupation  of  the  *  premises  as  apparent  owner.     It 

was  once  observed  in  the  Supreme  Court,  6  Johns. 
Kep.,  21,  that  acknowledgments  of  the  party,  as  to  title  to 
real  property,  are  generally  a  dangerous  species  of  evidence; 
and  though  good  to  support  a  tenancy,  or  to  satisfy  doubts  in 
cases  of  possession,  they  ought  not  to  be  received  as  evidence 
of  title,  as  it  would  counteract  the  beneficial  purposes  of  the 
statute  of  frauds.  That  doctrine  strikes  me  as  just  and  sound, 
and  principles  are  essentially  the  same  in  both  courts."  Harks 
V.  Pell,  1  Johns.  Ch,  Rep.,  599. 

If  all  that  Conwell  said,  in  any  one  of  the  conversations 
relied  on,  be  examined,  it  will  be  found  that  his  remarks  are 
not  in  contradiction  of  his  answer.  He  said,  at  several  times, 
that  he  did  not  wish  to  keep  the  lot,  provided  he  could  obtain 
his  money  from  Evill;  and  he  once  said,  that  he  had  not  taken 
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a  mortgage,  because  he  did  not  wish  the  trouble  of  a  foreclos- 
ure. But  upon  all  these  occasions,  when  the  subject  was 
mentioned,  Conwell  always  contended  that  the  deed  was 
absolute,  and  that  there  never  was  any  intention  or  under- 
standing that  it  should  be  a  mortgage.  Taking,  therefore,  as 
we  are  bound  to  do,  the  whole  together  of  what  Conwell  said 
in  any  one  conversation,  there  appears  to  be  nothing  confessed 
by  him,  upon  which  the  bill  can  be  sustained. 

The  complainant  also  relies  upon  the  inadequacy  of  the 
price  said  to  be  paid  for  the  lot,  and  upon  the  continuance  of 
Evill  in  possession  for  two  years  after  the  date  of  the  convey 
ance,  in  order  to  show  that  the  sale  was  not  intended  to  bo 
absolute.  These  circumstances,  we  think,  are  entitled  to  mo-*''- 
weiglit  than  any  of  the  remarks,  proved  to  have  been  made  en 
the  subject  by  Conwell.  The  inadequacy  of  the  price,  however, 
is  not  sufficiently  great,  nor  was  the  possession  sufficiently 
long,  under  the  circumstances,  to  warrant  a  presumption 
against  the  face  of  the  deed  and  the  answer  of  the  grantee. 

Per  Curiam. — The   decree   is   reversed.     Cause   remanded, 
with  directions  to  the  Circuit  Court  to  dismiss  the  bill,  &c. 

J.  Sullivan  and  J.  Test,  for  the  plaintiffs. 

G.  H.  Dwnn.  for  the  defendant. 


['''TO]  *Magee  v.  Siggerson,  on  Appeal. 

IN  an  action  of  replevin,  the  writ  must  contain  a  description 
of  the  goods  for  which  the  action  is  brought;  but  it  need  not 
show  that  the  affidavit,  required  by  the  statute,  had  been  made 
by  the  plaintiff. 
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Rodman  v.  "Williams,  in  Chancery. 

RODMAN  purchased  of  Williams  a  certain  tract  of  land 
for  the  sum  of  $250.  He  paid  $100  in  hand,  and  gave  his 
notes  for  the  residue  of  the  purchase-money;  and  Williams 
gave  him  a  bond  conditioned  for  a  conveyance  when  the  notes 
should  be  paid.  There  was  a  mortgage  on  the  land  at  the  time 
in  favour  of  Yandes,  of  which  Rodman  had  no  knowledire: 

''  0       7 

and  Williams  fraudulently  represented  to  Rodman  that  the 
land  was  unincumbered.  The  payments  afterwards  made  by 
Rodman  to  Williams,  with  the  mortgage-debt  which  he  also 
paid,  amounted  to  the  sum  due  on  the  notes. 

On  a  bill  in  chancery  filed  by  Rodman,  the  Court  doci-eed 
that  he  was  entitled  to  a  conveyance,  and  appointed  a  com- 
missioner to  execute  the  deed.  It  was  further  decreed  tliat 
the  notes  should  be  delivered  up  to  the  complainant.  See 
Holman  v.  Creagmiles,  14  Ind.,  177. 


Parker  v.  Smith,  in  Error. 

ACTION  of  disseisin  for  certain  land  which  the  plaintiff 
had  purchased  for  taxes  in  1827.  Held,  that  the  statute 
required  the  assessment-roll,  and  the  advertisement  of  sale  for 
taxes,  to  be  filed  in  the  office  of  the  clerk  of  the  Circuit  Court; 
and  that  therefore  the  assessment  of  the  tax,  and  the  advertise- 
ment of  sale,  should  be  proved  by  copies  certified,  not  by  the 
clerk  of  the  board  of  justices,  but  by  the  clerk  of  the  Circuit 
Court. 

Held,  also,  that  under  the  statute  of  1824,  the  defend- 
[*71]     ant  in  *such  case  may  prove,  notwithstanding  the  col- 
lector's deed,  that  from  the  time  the  precept  came  into 
the  collector's  hands  up  to  the  time  of  sale,  there  was  sufficient 
personal    property  on    the  premises,  out  of  which    the    taxes 
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could  have  been  made,  and  that  there  was  also  a  tenant  on  the 
premises. 

Held,  also,  that  the  collector's  deed,  under  the  above-named 
statute,  furnishes  no  evidence  that  the  tax  had  been  legally 
assessed,  or  that  it  bad  not  been  duly  paid,  or  that  the  laud 
was  not  exempt  from  taxes. 

Held,  also,  that  under  that  statute,  such  a  deed  is  prima 
facie  evidence,  and  nothing  more,  of  the  regularity  of  the  pro- 
ceedings relative  to  the  purchaser's  title,  so  far  as  the  acts  of 
the  collector  are  concerned  (1). 

(1)  In  a  case  of  a  sale  for  taxes  in  1826,  it  was  held  that  though  the  col- 
lector's deed  was  prima  facie  evidence,  under  the  statute,  that  the  collector, 
after'the  receipt  of  the  precept  requiring  him  to  sell,  had  done  his  duty  relative  to 
the  sale,  yet  that  the  deed  was  no  evidence  that  the  collector  had  authority  to 
sell,  and  that  the  existence  of  the  precept  authorizing  him  to  act  in  the  premi- 
ses must  be  proved  aliunde.    Doe,  d.  Morris  v.  Himelick,  May  term,  1838. 

The  language  of  the  statute  of  1824,  so  far  as  relates  to  the  effect  of  the  col- 
lector's deed  as  evidence  of  the  regularity  of  the  sale,  is  changed  by  the  statute 
of  1831.  The  words  of  the  latter  statute  are,  that  "such  conveyance  shall  be 
prima  Jade  evidence  that  the  sale  was  regular  according  to  the  provisions  of 
this  act.     Rev.  Code,  1831,  p.  436. 

That  part  of  the  revenue  law  which  authorizes  the  collectors  to  sell  lands 
for  the  non-payment  of  taxes  is  repealed.  Stat.,  1832,  p.  265.  The  collector  . 
now,  on  or  before  the  first  of  December  annually,  returns  a  list  of  the  lands  on 
which  the  taxes  have  not  been  paid  to  the  school  commissioner  of  the  proper 
county,  and  a  period  of  three  years  from  such  return  is  given  to  the  owner  of 
any  of  the  land  on  the  delinquent  list  to  redeem  the  same  by  payment  of  the 
tax,  &c.  If  payment  be  not  made  within  the  prescribed  time,  the  school  com- 
missioner proceeds,  according  to  the  provisions  of  the  statute,  to  cause  the  title 
of  the  land  to  be  vested  in  the  State  for  the  use  of  the  common  schools  of  the 
county  in  which  it  is  situated.  Stat.,  1832,  p.  264,  265;  Stat.,  1835,  p.  37. 
Vide  Denller  v.  The  State,  Nov.  term,  1836;  Ricltardson's  Heirs  v.  The  State, 
Nov.  term,  1838.    See  cases  cited  in  Gavin  v.  Shuman,  23  Ind.,  34» 


Ewing  and  Another  v.  Harris  and  Others,  in  Chancery. 

BILL  in  chancery  to  set  aside  a  conveyance  of  real  estate, 
executed  to  Harris  by  the  otlier  defendants.     The  bill  stated 
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that  the  grantors,  at  the  time  the  deed  was  executed,  were  in- 
debted to  the  complainants  in  a  certain  sum  of  money, 
[*72]  of  *which  the  grantee  had  notice;  that  the  conveyance 
was  without  consideration,  and  was  made  by  the 
grantors  and  received  by  the  grantee,  for  the  purpose  of  de- 
frauding the  complainants  out  of  their  demands.  It  was  also 
stated  that  the  complainants  afterwards  obtained  judgments  for 
the  debts  before  a  justice  of  the  peace;  took  out  executions 
thereon  which  were  returned  nulla  bona,  and  filed  transcripts 
of  the  judgments  in  the  clerk's  office  of  the  Circuit  Court. 

The  answers  denied  all  fraud,  but  the  allegations  of  the  bill, 
in  the  opinion  of  the  Court,  were  sustained  by  the  depositions. 
The  Court  set  aside  the  conveyance  as  fraudulent  and  void 
as  to  creditors. 


Turpin  v.  The  State,  in  Error. 

INDICTMENT  against  three  persons  for  a  riot.  Plea,  not 
guilty.  Verdict  of  guilty  as  to  one,  and  of  not  guilty  as  to 
the  others.  Held,  that  upon  this  verdict  a  judgment  could 
not  be  rendered  against  the  defendant  found  guilty.  Aliter, 
if  the  indictment  had  been  against  the  defendants  together 
with  others  whose  names  were  unknown.  1  Russ.  on  Crimes, 
267;  Reg.  v.  Soley  et  al,  2  Salk.,  594;  Rex  v.  Scott  et  al.,  3 
Burr.,  1262;  2  Chitt.,  C.  L.,  488  (1). 

(1)  A  riot  is  where  three  or  more  actually  do  an  unlawful  act  of  violence. 
3  Inst.,  ITC).  An  indictment,  however,  against  A,  for  that  he,  together  with 
divers  ot}t£r  persons  to  thejterors  unknovm,  committed  the  offense,  is  good.  Anon., 
3  Salk.,  317. 
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1*^3]  *CASES 


AEGUED  AND  DETEKMINED 


SUPREME  COURT  OF  JUDICATURE 


STATE  OF  INDIANA, 


AT   INDIANAPOLIS,   NOVEMBEK  TERM,   1835,  IN  THE  TWEN- 
TIETH YEAR  OF  THE  STATE. 


Yattier  V.  The  Stati.'. 

Recognizance — Plea  to  Array  of  Grand  Jury. — A  person  waa  recog- 
nized by  a  justice  to  appear  at  the  next  term  of  the  Circuit  Court,  to  answer 
to  a  charge  of  assault  and  battery  with  intent  to  murder,  and  was  at  that 
term  indicted  for  the  offense.  Held,  that  the  defendant  when  first  arraigned, 
though  it  were  at  a  subsequent  term  to  that  at  which  the  indictment  was 
found,  might  plead  in  abatement  that  the  grand  jurors  who  found  the 
indictment  had  not  been  selected  conformably  to  the  statute  (a). 

ERROR  to  the  Dearborn  Circuit  Court. 

M'KiNNEY,  J. —  Vattier  was  indicted  and  tried  in  the  Dear- 
born Circuit  Court  on  a  charge  of  an  assault  and  battery  with 
intent  to  murder.  He  was  found  guilty,  and  judgment  was 
rendered  against  him.  He  has  brought  the  case  here,  and 
alleges  that  the  judgment  should  be  reversed,  on  the  ground 
of  error  having  been  committed  in   overruling   a  demurrer 


(al     TJie  State  v.  Herndon,  5  Blackf.,  75  ;  Shatliick  v.  The  State,  11  Ind.,  473;  Hardin  v.  "Hu 
State,  22  I  lid.,  347. 
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which  he  filed  to  the  replication  to  his  plea  in  abatement.  The 
record  shows,  that  on  being  arraigned  and  required  to  plead  to 
the  indictment,  he  pleaded  in  abatement  to  the  array  of  the 
grand  jury,  averring  that  the  persons  by  whom  the 
[*74]  indictment  was  *  found  Avere  not  legal  grand  jurors, 
not  having  been  selected  as  required  by  law.  The 
State  replied,  that  the  indictment  should  not  be  quashed, 
because  the  defendant  was  recognized  to  appear  personally  on 
the  first  day  of  the  term  of  the  Dearborn  Circuit  Court  at 
which  the  indictment  was  found,  then  and  there  to  answer  the 
State  on  complaint  of  an  assault,  &c.,  with  intent  to  murder, 
&c.,  it  being  the  same  complaint  on  which  the  indictment  was 
founded;  at  which  time  the  said  Vattier  should  have  pleaded 
to  the  array  of  the  grand  jury  and  not  afterwards. 

Should  the  demurrer  have  been  overruled?  is  the  only 
question  for  our  consideration. 

It  is  contended  by  the  State,  that  though  at  the  term  at 
which  the  indictment  was  found,  the  plaintiif  in  error,  being 
recognized  to  answer  the  charge  embraced  in  the  indictment, 
could  have  pleaded  in  abatement  to  the  array  of  the  grand 
jury,  yet  having  omitted  to  avail  himself  of  this  right  at  that 
term,  he  is  thereby  concluded  and  his  plea  consequently  bad. 
This  position,  it  is  believed,  cannot  be  maintained. 

By  the  common  law,  with  a  view  to  the  protection  of  inno- 
cence from  unfounded  prosecutions,  instituted  either  by  powei 
or  malevolence,  the  organization  of  a  grand  jury  was  an 
object  of  primary  importance;  and  we  discover  from  English 
legislation,  that  the  authority  of  parliament  was  frequently 
interposed,  in  re-asserting  the  original  purity  of  the  institu- 
tion, prescribing  the  duties  of  the  sheriff,  and  the  qualifications 
of  individual  jurors.  HavMns,  in  2  Pleas  of  the  Crown,  215, 
says,  "That  at  common  law,  every  indictment  must  be  found 
by  twelve  men  at  the  least,  every  one  of  which  ought  to  be  of 
the  same  county,  and  returned  by  the  sheriff  or  other  proper 
officer,  without  the  nomination  of  any  other  person  whatso- 
ever, and  ought  to  be,"  &c.  He  also  says,  "That  any  one 
under  a  prosecution  for  any  crime   whatsoever,    may   by   the 
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common  law,  before  he  is  indicted,  challenge  any  of  the  per- 
sons returned  on  the  grand  jury,  as  being  outlawed,  &c.,  or 
returned  at  the  instance  of  a  prosecutor,  or  not  returned  by 
the  proper  officer."  &c. 

Thus  stood  the  common  law,  but  neglect  and  disregard  of 
its  requirements  gave  occasion  for  the  stat.,  11  H.  4,  c.  9, 
which  prescribes  by  whom   indictments  shall  be  found,  and 
declares  that  if  an  indictment  be  found  in  any  point 
[*75]     otherwise,  it  shall  *be  void.     From  the  preamble  to 
this   statute,   we    learn    that    inquests   were   taken    of 
persons    named    to    the  justices    without    due    return    by   the 
sheriff,  by  whom   many  offenders  were   indicted,  as  well  as 
others,  not  guilty,  by  conspiracy,  abetment,  &c.,  against  the 
course  of  the  common  law.     It  declares  all  such  indictments 
void,  and  requires  that  they  should,  for  the  future,  be  found  as 
formerly,  "without  any  denomination  to  the  sheriff,  &c.,  by 
any  person,  of  the  names  which  by  him  should  be  impanneled." 
Among    several    points    resolved   in   the  construction   of  this 
statute,  Hawkins,  in  2  PI.  Cr.,  p.  218,  219,  gives  the  following: 
"  That  a  person  arraigned  upon  any  indictment  taken  contrary 
to  the  purview  of  the  statute,  paay  plead  such  matter  in  avoid- 
ance of  the  indictment,  and  also  plead  over  to  the   felony. 
That  a  person  outlawed  upon  any  such  indictment  without  a 
trial,  may  also  show,  in  avoidance  of  the  outlawry,  that  the 
indictment  was  taken  contrary  to  the  purview  of  the  statute. 
But  that  if  a  person  who  is  tried  upon  such  an  indictment  takes 
no  such  exception  before  his  trial,  it  may  be  doubtful  whether 
he  may  be  allowed  to  take  such  exception  afterwards,  because 
he  hath  slipped  the  most  proper  time  for  it."     He  cites  many 
authorities,  all  of  which  sustain  his  text.     Among  these  is  the 
case  of  Withipole,  Cro.  Car.,  134,  the  first  occurring  under  the 
statute.     He  pleaded  that  the  foreman  of  the  grand  jury,  by 
whom  the  indictment  was  found,  had  nominated  himself  to  be 
of  the  jury,  and  fourteen  others,  &c.     The  plea  was  submitted 
to  all  the  judges,  and  decided  to  be  good. 

Whether    the   plea    before   us   would    have   been   good   at 
common    law,    is    not    thought    material    for    inquiry,    as    its 
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character  must  be  settled  by  the  statute.  The  statute  prescribes 
the  manner  in  which  grand  jurors  shall  be  selected,  and  it 
must  be  conceded  to  be  a  mode  which,  if  pursued,  is  as  effectual 
as  any  that  has  been  devised  to  protect  the  citizen  from 
unfounded  prosecution,  and  to  deprive  the  sheriff,  if  inclined, 
of  the  power  and  opportunity  of  acting  corruptly.  The  board 
doing  county  business,  and  the  clerk  of  the  Circuit  Court, 
make  the  selection  by  lottery,  and  the  sheriff  summons  those 
whose  names  are  thus  furnished.  If  this  mode  was  not 
adopted,  as  alleged  by  the  plea  of  Vattier,  in  selecting  the  jury 
by  whom  the  indictment  against  him  was  found,  and  he  availed 

himself  of  the  exception  on  his  arraignment,  we  can 
[*76]     not  perceive  a  ^sufficient  reason  for  the  rejection  of  the 

defense.  If,  by  the  common  law,  being  under  a  prose- 
cution, he  could  challenge  any  of  the  grand  jury  to  whom  the 
charge  against  him  was  about  to  be  submitted,  we  think  that, 
071  arraignmcjit ,  he  should  not  be  deprived  of  an  exception 
which  would  show  that  the  indictors  were  not  "probi  et  legates 
homines''  (J).  Under  the  statute  of  Henry,  we  have  noticed 
that  Hawkins  says  that  if  the  exception  be  not  made  before 
trial,  it  is  doubtful  whether  it  can  be  allowed  afterwards, 
because  he  hath  slipped  the  most  proper  time  for  it.  It  is  not 
necessary  for  us  to  examine  this  doubt,  and  the  reasons  upon 
which  it  may  be  founded,  as  the  case  before  us  is  different  from 
one  in  which  that  doubt  could  arise.  The  case  of  Withipole 
was  before  Hawkins,  and  of  the  validity  of  the  defense  before 
trial,  he  could  have  no  doubt. 

The  question  then  arises,  should  our  statute  receive  the 
construction  that  was  given  to  that  of  Henry  4,  c.  9?  This 
question  is  answered  by  recurring  to  the  reasons  which  induced 
the  adoption  of  the  English  statute.  They  are  given  in  its 
preamble,  and  show  that  the  common  law  was  disregarded  in 
taking  inquests  by  persons  named  to  the  justices,  -without  due 
return  by  the  sheriff,  of  whom  some  were  outlawed,  and  some 
fled  to  sanctuary,  and  by  whom  innocent  persons,  through 
conspiracy,  &c.,  were  indicted.  This  act  was  declaratory  of 
the    common    law.      In    advw'ting    to    our    statute,   we    have 

^S6)    - 


NOVEMBER  TERM,  1835.  7G-77 

Raymond  and  Another,  Administrators,  v.  Simonson,  Administrator. 

suggested  the  benefits  that  must  result  from  a  strict  compliance 
with  its  provisions,  and  although  with  us  the  reasons  set  out 
in  the  preamble  to  the  English  statute  may  not  have  existed, 
yet  it  is  evident  that  the  end  proposed  by  each  was  the  same — 
the  purity  of  the  institution,  and  the  protection  of  the  citizen 
from  unfounded  prosecutions ;  consequently,  each  statute  should 
receive  the  same  construction.  Adopting,  therefore,  the  con- 
struction of  the  English  statute,  as  settled  in  the  case  of 
Withipole,  we  are  brought  to  the  conclusion  that  Vattier's 
demurrer  to  the  replication  to  his  plea  should  have  been 
sustained.  This  construction  has,  in  part,  at  least  so  far  as 
the  point  involved  required  it,  been  given  by  this  Court. 
Jones  V.  The  State,  3  Blackf.,  37. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict 
set  aside.     Cause  remanded,  &c. 

D.  J.  Caswell,  for  the  plaintiiF. 

W.  Herod,  for  the  State. 

{*77]  *(1)  The  arraignment  of  a  prisoner  consists  of  three  parts:     let, 

Calling  him  to  the  bar,  and  by  holding  up  his  hand,  or  otherwise 
making  it  appear  he  is  the  party  indicted.  2d,  Eeading  the  indictment  to  him 
distinctly  in  English,  that  he  may  fully  understand  the  charge.  3d,  Demand- 
ing of  him  whether  he  be  guilty  or  not  guilty,  and  entering  his  plea;  and 
then  demanding  of  him  how  he  will  be  tried  ;  the  common  answer  to  which 
is,  by  God  and  the  country.    2  Hale's  Hist.,  219 ;  1  Toml.  L.  D.,  95. 


Raymond  and  Another,  Administrators,  v.  Simonson,  Admin- 
istrator. 

Chancery — Pbactice. — The  proper  mode,  under  our  statute,  of  objecting  to 
the  validity  of  a  plea  to  a  bill  in  chancery,  is  by  a  motion  to  have  the  plea 
set  down  for  argument ;  but  the  mere  circumstance  that  the  plea  was  set 
down  for  argument  on  a  demurrer  to  it,  instead  of  on  such  a  motion,  can 
not  be  assigned  for  error. 

Trusts — Statutes  of  Limitations. — Technical  and  continuing  trusts,  not 
cognizable  at  law,  are  not  barred  by  the  statute  of  limitations. 
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Same — Fkaud. — In  cases  of  fraud,  the  statute  of  limitations  does  not  begin  *o 
run  until  the  fraud  is  discovered  (a). 

Same. — When  a  request  is  essential  to  the  maintenance  of  a  suit  for  the  non- 
performance of  a  promise  or  duty,  the  statute  of  limitations  does  not  begin 
to  run  until  the  request  has  been  made. 

Same — Guardian  and  Ward, — The  administrator  of  a  guardian  was  sued 
in  chancery  by  the  administrator  of  the  ward,  for  money  received  by  the 
guardian  from  the  administrator  of  the  ward's  father,  as  part  of  the  ward's 
distributive  share  of  his  father's  estate;  and  it  ap])eared  that  the  guardian 
had  given  receipts  for  the  money  thus  received.  Held,  that  the  demand  was 
not  barred  by  the  statute  of  limitations. 

Witness. — It  was  held  in  this  case,  that  the  administrator  of  the  ward's 
father  was  not  a  competent  witness  to  prove  that  the  guardian  had  received 
from  the  witness  the  money  sued  for. 

Form  op  Decree. — It  was  also  held  that  the  decree  for  the  complainant 
should  be  against  the  goods  of  the  intestate,  and  not  de  bonis  propriis. 

APPEAL  from  the  Franklin  Probate  Court. 

Stevens,  J. — This  is  a  bill  in  chancery  filed  in  the  Probate 
Court  of  the  county  of  Franklin,  by  Jesse  Simonson,  as  admin- 
istrator of  the  estate  of  one  Joseph  Russell,  jun.,  deceased, 
against  Lewis  Raymond,  as  administrator,  and  Mary  Rockafel- 
lar,  as  administratrix  of  one  John  H.  RockafeUar,  deceased. 
The  allegations  of  the  bill  are,  that  one  Joseph  Russell,  sen., 
about  eighteen  or  twenty  years  since  died,  leaving  a  very  con- 
siderable estate,  and  that  administration  of  it  was  granted  to 
one  John  Kiger,  &c.;  that  the  deceased  left  several  children  his 
legal  heirs,  among  Avhom  was  one  Joseph  Russell,  jun., 
[*78]  at  that  time  *an  infant;  that  one  JohnH.  RockafeUar 
was  the  guardian  of  the  person  and  the  estate  of  the 
said  infant,  and  as  such  guardian  received  several  sums  of 
money  from  the  said  Kiger,  the  administrator  of  the  estate  of 
the  said  Joseph  Russell,  sen.,  deceased,  as  part  of  the  distribu- 
tive share  of  the  said  Joseph  Russell,  jun.,  of  his  said  father's 
estate;  that  said  guardian  gave  receipts  for  all  the  money  he  so 

(a)  The  statute  providing  that  actions  for  relief  agaiust  frauds  must  be  commenced 
witliin  six  years  after  the  cause  of  action  has  accrued  (2  G.  &  H..  loG,  sec.  210),  greatly 
changes  the  law  as  it  existed  when  Raymond  v.  Simonson  was  decided.  It  applies  as  well 
to  suits  in  e(iuity  as  at  law  ;  and  under  it  time  begins  to  run  before  discovery  of  the  cause 
of  action,  unless  the  defendant  shall  conceal  his  liability.  Pilcher  el  al.  v.  Flinn,  80  Ind„ 
202. 

See  cases  cited  in  Matlock  y.  Todd.  25  Itid.,  128. 
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received,  aud  those  receipts  are  all  exhibited  and  made  a  part 
of  the  bill,  except  one  for  about  the  sum  of  ten  dollars,  wliicL 
is  said  to  be  lost  or  mislaid;  that  in  the  year  1827  said 
guardian  died  leaving  a  large  and  solvent  estate,  the  adminis- 
tration of  which  was  granted  to  the  said  3Iary  Bockafellar  and 
Lewis  Raymond;  that  in  1828  the  said  infant,  Joseph  Russell, 
jun.,  died,  and  administration  of  his  estate  was  granted  to  the 
complainant,  the  said  Jesse  Simonson;  that  the  said  John  H. 
Rockafellar,  the  said  guardian,  died  with  the  funds  of  his 
ward  in  his  liands,  and  all  interest  thereon;  that  he  never  paid 
any  thing  to  the  said  ward,  nor  ever  paid  or  expended  any 
thing  for  his  use,  &c.;  and  that  the  said  Mary  Rockafellar,  the 
administratrix,  and  Lewis  Raymond,  the  administrator,  refuse 
to  pay  the  same,  &c.     The  bill  prays  relief,  &o. 

The  defendants  in  the  Probate  Court  filed  a  plea  of  the 
statute  of  limitations,  w^hich  the  complainant  demurred  to, 
and  the  demurrer  was  sustained.  Defendants  then  answered, 
saying  that  they  admitted  the  death  of  Joseph  Russell,  sen., 
eighteen  or  twenty  years  ago,  and  the  appointment  of  said 
Kiger  as  administrator,  &c.;  that  they  admitted  the  guardian- 
ship of  their  intestate,  John  H.  Rockafellar,  the  death  of  the 
guardian,  and  that  administration  of  his  estate  was  granted  to 
them.  They  also  admitted  that  their  intestate's  estate  is 
solvent  and  able  to  pay,  &c.  But  as  to  the  amount  of  the 
estate  of  the  said  Joseph  Russell,  sen.,  or  as  to  the  fact  of  said 
guardian  having  received  the  estate  of  his  ward,  or  any  part 
of  it,  they  deny  having  any  knowledge.  Nor  do  they  know 
that  the  guardian  ever  paid  or  advanced  any  thing  to  or  for 
his  ward,  &c.  They  admit  that  they  have  heard  that  the 
guardian  once  received  from  said  Kiger  a  horse  for  his  ward, 
but  that  report  says  that  the  horse  proved  to  be  unsound,  and 
tliat  it  cost  as  much  as  he  was  worth  to  cure  him.  They 
neither  deny  nor  admit  the  genuineness  of  the  receipts 
exhibited  of  said   guardian;    that   is,  the   answer   is   wholly 

silent  as  to  that. 
[*79]  *To  this  answ^er  a  general  replication  is  filed,  and 

one  deposition  is  taken ;  that  is  the  deposition  of  John 
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Kiger,  the  administrator  of  the  estate  of  the  said  Joseph 
Russell,  sen.,  deceased,  who  paid  the  money  over  to  the  said 
guardian  as  is  charged.  The  defendants  moved  to  suppress 
the  deposition  on  the  ground  of  interest  in  Kiger,  but  the 
motion  was  overruled  and  the  deposition  was  received  as  evi- 
dence. Kiger  swears,  directly  and  unequivocally,  to  the  pay- 
ment to  the  guardian  of  the  several  sums  of  money,  and  to  the 
receipts,  and  that  the  small  receipt  of  ten  or  twelve  dollars  is 
lost  or  mislaid. 

The  case  was  heard  on  the  bill,  answer,  replication,  exhibits, 
and  dejiositions ;  and  the  Court  decreed  the  payment  of  the 
money  and  interest  to  the  complainant,  together  with  costs  of 
suit  by  the  defendants  de  bonis  j^^'opi'iis;  upon  which  the 
defendants  appealed  to  this  Court,  and  have  assigned  several 
errors  for  a  reversal  of  the  decree.  These  errors  are  as 
follows : 

1.  That  it  was  error  to  permit  a  demurrer  to  be  filed  to  a 
plea  in  chancery ;  that  no  such  practice  is  known  to  the  books. 
2.  That  the  plea  of  the  statute  of  limitations  is  a  good  and 
sufficient  bar  to  the  complainant's  recovery,  and  should  have 
been  sustained.  3.  That  the  deposition  of  Kiger  should  have 
been  rejected.  4.  That  the  judgment  should  have  been  de 
bonis  testatoris,  and  not  de  bonis  propriis. 

A  demurrer  to  a  plea  in  chancery  is  a  proceeding  unknown 
to  the  books.  That  part  of  the  practice,  however,  if  not  regu- 
lated by  statute,  is  generally  regulated  by  rules  of  court,  and 
different  courts  have  different  rules;  but  we  have  never  seen  or 
heard  of  a  rule,  that  authorized  the  filing  of  a  demurrer  to 
either  an  answer  or  a  plea  in  chancery.  If  an  answer  is 
defective,  exceptions  are  filed  to  it;  and  these  exceptions  are, 
upon  petition  or  upon  motion,  set  down  for  argument,  &c. ' 
Exceptions  are  never  filed  to  a  plea,  but  if  the  party  oonceive 
the  plea  to  be  defective,  either  in  form  or  substance,  he  may 
have  the  plea  itself  'set  down  for  argument.  Blake's  Ch.  Prac, 
114;  Mitf.  Plead.,  367;  1  Moult.  Prac,  270;  1  Newl.  Prac, 
117,  118.  This  is  done  either  on  petition  or  motion;  if  done 
by  petition,  the  petition  must  contain  the  title  of  the  causo,  the 
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time  when  the  plea  was  filed,  &c.,  and  pray  that  it  be  set  down 
for  hearing,  &c. ;  upon  which  the  Court  makes  an  order,  and 

a  copy  of   the    petition   and  order    is  served   on   the 
[*80]       opposite  *  party,  &c.     Beames'  Ord.  in  Ch.,  121;  1 

Newl.  Prac,  119;  1  Moult.  Prac,  270. 
But  under  our  practice  acts,  a  mode  of  proceeding  very 
different  from  the  English  practice  prevails.  Our  practice  is 
less  complicated,  less  technical,  not  so  expensive,  more  direct, 
and  less  laborious,  than  the  system  of  England,  or  than  the 
systems  of  several  of  the  States  of  this  Union.  The  whole 
dilatory,  troublesome,  and  expensive  routine  of  notices  and 
services  of  copies  of  pleadings,  &c.,  laid  down  in  the  English 
and  New  York  books  of  practice,  has  been  swept  out  of  exist- 
ence by  a  single  stroke  of  the  legislative  pen.  By  our  practice, 
motions  and  rules  of  court  in  term  time,  without  previous 
notice,  are  substituted  for  petitions  and  notices;  and  if  the 
parties  be  in  court,  they  are  bound  to  take  notice  of  such 
motions  and  orders  of  court,  without  any  special  notice  being 
given  them.  We  have  demurrers,  exceptions  to  answers,  and 
pleas  set  down  for  argument  on  motion ;  and  the  opposite  party 
is  bound  to  take  notice  of  it,  without  the  service  of  a  special 
notice,  if,  from  the  state  of  the  case  he  is  presumed  to  be  in 
court.  These  motions  must,  however,  be  as  certain  and  special 
as  petitions  should  be.  This  innovation  of  ours  upon  the 
practice,  appears  to  have  the  sanction  of  some  great  names. 
The  modern  writers  say  that  a  motion  is  a  verbal  petition,  and 
is  in  its  nature  a  petition ;  but  that  it  is  generally  heard  and 
acted  upon  without  unnecessary  delay  or  formality;  and  that 
great  delay  and  expense  are  saved  to  the  suitors  by  substituting 
motions  for  petitions.  Lord  Eldon  says  that  the  practice  in 
England  is  very  much  altered  in  that  particular;  that  most  of 
the  business  of  course,  which  .had  to  be  done  on  petition,  is 
now  done  upon  motion;  and  although  it  is  not  done  any  better 
than  it  was  formerly  done  on  petition,  and  perhaps  not  always 
so  well,  yet  that  the  saving  to  suitors  in  expenses  and  delay  is 
very  great. 

In  the  case  now  before  us,   the   Court  actef]    without  any 
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authority  to  sustain  them;  but  the  error  committed  was  in 
mere  matter  of  form,  and  in  no  sense  of  the  word  can  it  be  said 
that  the  interest  of  either  party  was  either  delayed  or  affected 
by  it,  if  the  decision  as  to  the  sufSciency  of  the  plea  is  correct. 
The  demurrer,  although  without  the  sanction  of  any  rule  of 
practice,  may  be  considered  as  a  substitute  for  a  motion  to 
have  the  plea  set  down  for  argument;  and  as  it 
[*81]  was  set  down  *and  argued  accordingly,  and  upon  that 
argument  a  decision  had,  we  cannot  see  that  any 
harm  is  done. 

The  objection  respecting  the  statute  of  limitations  is  not 
clear  ot  doubt.  The  numberless  inconveniences  which  would 
arise  from  persons  being  at  liberty  to  set  up  demands  at  any 
distance  of  time,  have  induced  legislative  bodies,  very  wisely, 
to  prescribe  the  time  within  which  certain  rights  must  be 
pursued;  and  in  such  cases  length  of  time  operates  as  an 
absolute  bar.  Such  statutes  have  been  pronounced  by  the 
most  enlightened  tribunals  wise  and  salutary,  and  have  been 
liberally  construed,  and  extended  to  courts  of  equity,  although 
the  enactments  upon  their  face  are  not,  in  terms,  applicable  to 
those  courts.  Both  courts  however,  in  England  as  well  ix% 
America,  permit  such  statutes  to  be  pleaded  in  bar  to  various 
species  of  claims  and  actions.  But  still  there  are  many  cases 
to  which  these  provisions  do  not  extend,  and  to  which,  in 
justice  and  good  conscience,  they  cannot  be  extended;  and  in 
such  cases  the  lapse  of  time  cannot  be  pleaded  as  an  absolute 
bar;  although,  in  numerous  instances,  it  operates  as  a  pre- 
sumption or  evidence  of  the  right  claimed  having  been  extin- 
guished or  lost,  or  the  demand  satisfied.  The  general  rule, 
however,  that  the  statute  of  limitations  is  a  bar  to  suits  in 
equity,  as  well  as  actions  at  law,  has  its  limits.  It  is  opposed 
by  another  general  rule,  that  in  cases  of  frauds  and  trusts,  the 
statute  of  limitations  does  not  run. 

The  trusts  coming  within  this  rule  are  direct  trusts;  tech- 
nical and  continuing  trusts,  which  are  not  cognizable  at  law, 
but  which  are  mere  creatures  of  a  court  of  equity,  and  fall 
within    the    proper    and    exclusive   jurisdiction    of   chancery. 
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There  are  numerous  eventual  and  possible  trusts,  that  are 
raised  by  implication  of  law  and  otherwise,  that  fall  within 
the  control  of  the  statute.  Every  deposit  is  a  trust;  every 
person  who  holds  money  to  be  paid  to  another,  or  to  be  apj)lied 
to  any  particular  and  specific  purpose,  is  a  trustee,  and  may  be 
sued  either  at  law  or  in  equity.  Contracts  of  bailment  are 
express  and  direct  trusts,  but  these  are  all  within  the  statute. 
The  sound  rule  then  is,  that  the  trusts  not  reached  or  affected 
in  equity  by  the  statute  of  limitations,  are  technical  and  con- 
tinuing trusts,  of  which  courts  of  law  have  no  cognizance. 
Decouche  v.  Savetier,  3  Johns.  C.  E..,  190;  1  Fonb.  Eq.,  246, 

note;  Ka7ie  v.  Bloodgood,  7  Johns.  C.  E,.,  90.  So 
[*82]     long  as  such  *a  trust  as  that  is  continuing  as  a  trust, 

acknowledged  or  acted  upon  by  the  parties,  the  statute 
cannot  apply;  but  so  soon  as  the  trustee  denies  the  right  of 
his  cesfMi  que  trust,  and  his  possession  becomes  adverse,  lapse 
of  time  from  that  period  may  constitute  a  bar  in  equity. 
Kane  v.  Bloodgood,  7  Johns.  C.  E,.,  90;  Decouche  v.  Savetier, 
3  Johns.  C.  R.,  190;  Lloyd  v.  Gordon,  2  Harr.  &  M'Hen., 
254.  So  in  the  case  of  tenants  in  common.  The  statute  of 
limitations  does  not  run  in  favour  of  one  tenant  in  common 
against  another,  unless  there  be  an  actual  ouster  and  adverse 
possession.  Doe  v.  Frosser,  Cowp.,  217;  Vandyck,  v.  Van 
Beuren,  1  Caines,  90;  Coleman  v.  Hutchenson,  3  Bibb,  209; 
M' Clung  v.  Boss,  5  Wheat.,  116. 

Lord  Redesdale,  in  the  case  of  Ilovenden  v.  Lord  Annesley, 
2  Sch.  <fe  Lef.,  630,  says,  if  the  trustee  is  in  possession  and 
does  not  execute  his  trust,  the  possession  of  the  trustee  is  the 
possession  of  the  cestui  que  trust;  and  if  the  only  circumstance 
be  that  the  trustee,  from  mere  negligence  or  unwillingness, 
does  not  perform  his  trust,  his  possession  will  not  operate  as  a. 
bar;  because  his  possession  agrees  with  his  title,  and  also  with 
the  rights  of  the  cestui  que  trust.  And  Chancellor  Kent,  in 
the  case  of  Kane  v.  Bloodgood,  says,  that  if  the  cestui  que  trust 
demands  the  trust  fund  of  the  trustee,  and  the  trustee  denies 
his  title  and  upon  that  ground  refuses  to  perform,  the  posses- 
sion of  the  trustee  from  that  time  becomes  adverse,  and  the 
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statute  begins  to  run.  It  is  also  stated  by  Sir  William  Grant 
in  several  cases,  that  time  does  not  bar  a  direct  trust  as  between 
trustee  and  cestui  que  trust,  upon  the  precise  same  principle 
that  applies  at  common  law  to  tenants  in  common,  where  the 
statute  does  not  run  but  from  the  time  of  actual  ouster,  because 
the  ])Ossession  of  the  one  is  not  adverse  to  the  rights  of  the 
other,  but  is  in  support  of  the  common  title.  It  does  not  bar, 
so  long  as  the  trust  is  continuing  and  acknowledged.  In  the 
case  of  Harmood  v.  Oglander,  6  Ves.,  1^9,  8  Id.,  106,  it  was 
considered  by  Lord  Alvanley,  and  afterwards  repeated  by  Loi^^ 
Eldon,  that  if  a  trust  subsisted  so  that  the  trustee  could 
recover  as  having  the  legal  estate,  it  would  follow  that  the 
right  of  the  cestui  que  trust,  as  against  the  trustee,  could  not 
be  barred.  But  supposing  the  trustee  were  to  deny  the  right 
of  his  cestui  que  trust  and  assume  absolute  ownership,  is  there 
any  case  in  equity   that  would  allow  the  latter  his  remedy, 

beyond  the  period  limited  for  the  recovery  of  legal 
[*83]     estates  at  law?     So  *long  as  the  trust  is  a  subsisting 

one,  and  is  admitted  by  the  acts  or  by  the  declarations 
of  the  parties,  no  doubt  the  statute  does  not  aiFect  it;  but 
when  such  transactions  take  place  between  the  trustee  and 
cestui  que  trust,  as  would  in  the  case  of  tenants  in  common 
amount  to  an  ouster  of  one  of  them  by  the  others,  the  statute 
would  begin  to  run.  Such  a  trust  would  then  stand  on  the 
same  footing  that  constructive  trusts,  cases  of  detected  fraud, 
and  all  other  cases  in  which  the  statute  is  assumed  as  a  rule  of 
decision,  stand  on. 

Again,  where  there  is  a  legal  as  well  as  an  equitable  remedy 
in  respect  of  the  same  subject  matter,  the  statute  is  a  good  bar 
in  both  courts.  Roosevelt  v.  Marh,  6  Johns.  C  R.,  266;  Kane 
V.  Bloodgood,  7  Johns.  C.  R.,  90.  Lord  Macclesfield,  in  the 
case  of  Lockey  v.  Lochey,  Prec.  in  Ch.,  518,  says,  that  where  a 
trustee  receives  the  profits  of  an  infant's  estate  merely  as  re- 
ceiver, and  the  infant,  after  he  arrives  at  a  majority,  permits 
six  years  to  elapse  before  he  brings  suit,  the  statute  of  limita- 
tions is  a  good  bar  in  equity  to  his  claim,  for  he  had  a  remedy 
at  kiw  as  well  as  in  equity,  and  his  legal  remedy  being  barred, 

(94) 


^'OVEMBER  TERM,  18.35.  83-84 

Raymond  and  Another,  Administrators,  v.  Simonsoii,  Administj-ator. 

his  equitable  interest  is  also  barred;  that  such  a  trust  as  that 
is  not  a  mere  creature  of  a  court  of  chancery,  and  not  cognizable 
by  courts  of  law.  Lord  Camden,  in  the  case  of  Smith  v.  Clay, 
3  Bro.,  639,  n.,  says,  that  whenever  the  legislature  limits  the 
time  of  actions  and  remedies  to  a  certain  period  in  legal  pro- 
ceedings, the  court  of  chancery  adopts  the  same  rule,  and  ap- 
plies it  to  similar  cases  in  equity;  and  in  all  cases  where  there 
is  a  legal  remedy,  and  that  has  been  barred  by  the  statute,  the 
equitable  right  to  the  same  thing  is  barred  in  chancery.  Again, 
in  Harmood  v.  Oglander,  the  same  principle  is  recognized.  In 
the  case  of  Bond  v.  Hopkins,  1  Sch.  &  Lef.,  413,  Lord  Redes- 
dale  says,  that  the  statute  of  limitations  does  not  apply,  in 
terms,  to  proceedings  in  courts  of  equity,  but  if  the  equitable 
title  is  not  put  in  suit  until  the  legal  title  is  barred,  chancery 
will  not  relieve.  Afterwards,  in  the  case  of  Hovenden  v.  Lord 
Annesley,  he  again  says,  that  if  the  legal  title  be  not  acted 
upon  until  it  is  barred,  equity  will  not  relieve.  In  the  case  of 
Beckford  v.  Wade,  17  Ves.,  87,  the  Master  of  the  Rolls  says, 
that  the  statute  loses  its  operation  only  in  respect  to  cases  of 
trust,  for  which  there  is  no  remedy  but  in  a  court  of  equity. 
Lord  Hardwicke,  in  the  case  of  StuH  v.  Mellish,  says,  that  a 

trust  which  is  unaffected  by  a  statute  of  limitations  is 
[*84]     *  where  there  is  such  a  confidence  between  parties  that 

no  action  at  law  will  lie,  but  is  a  mere  case  for  the  con- 
sideration of  equity.  2  Atk.,  610.  Vide,  also,  Townshend  v. 
Townshend,  1  Cox's  Ch.  C,  28. 

It  is  well  settled  in  England,  that  the  statute  of  limitations 
does  not  afiect  or  apply  to  legacies  or  distributive  shares  of 
heirs,  and  that  the  remedy  to  enforce  payment  must  be  sought 
in  chancery;  that  the  jurisdiction  of  equity  in  those  cases  is 
exclusive  of  law.  The  same  doctrine  appears  to  be  adopted  in 
several  of  the  states  of  this  Union.  Ward  v.  Reeder,  2  Harr. 
&  M'Hen.,  154;  Irby  v.  3rCrae,  4  Des.,  432;  Durdon  v. 
Gaskill,  2  Yeates,  268.  The  same  principle  was  adopted  and 
decided  in  the  State  of  New  York  by  Chancellor  Kent,  in  the 
case  of  Decouche  v.  Savetier.  But  that  case,  subsequently,  was 
very  much  doubted  by  the  Chancellor  himself.     In  the  case  of 
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Kane  v.  Bloodgood,  he  says  that  he  made  the  decision  in  the 
case  of  Decouche  v.  Savetier  in  conformity  to  the  English  rule, 
without  sufficient  reflection  as  to  its  applicability  to  the  laws 
of  the  State.  In  that  State,  he  says,  there  is  a  legal  remedy 
provided  by  an  action  at  law  in  such  cases,  which  creates  a 
concurrent  jurisdiction;  and  according  to  established  principles 
the  statute  in  such  cases  can  be  pleaded  in  either  court.  And, 
afterwards,  the  Supreme  Court  overruled  the  decision  in  the 
case  of  Decouche  v.  Savetier,  and  declared  that  each  court  had, 
in  cases  of  legacies  and  distributive  shares,  concurrent  juris- 
diction, and  that  the  statute  of  limitations  could  be  pleaded  in 
either  court. 

We  will  not,  however,  at  this  time,  pursue  this  perplexing 
subject  any  further.  Enough  has  been  said  to  show  the  govern- 
ing landmarks  in  these  cases,  and  to  show  that  the  wisest  of 
judges  have  had  much  trouble  in  wading  through  the  labyrinth 
of  difficulties,  discriminations,  technicalities  and  shades  that 
have  gathered  around  the  statute  of  limitations.  The  case  be- 
fore us  can  be  satisfactorily  disposed  of  by  applying  the  facts 
of  the  case  to  a  few  well  settled  rules. 

It  is  a  rule  about  which  there  is  now  no  controversy,  that' 
the  statute  never  begins  to  run  until  the  party's  cause  of  action 
has  accrued  and  is  ripe  for  suit,  and  until  he  is  capable  in  law 
to  sue  and  be  sued,  &c.  The  general  principle  is  well  settled, 
that  the  statute  does  not  affect  frauds;  but  still  that  rule  has 
its  limits.  In  cases  of  frauds,  the  statute  begins  to 
[*85]  *run  from  the  time  that  the  fraud  is  so  fully  developed 
and  disclosed  as  to  enable  the  injured  party  to  see  the 
nature  and  the  extent  of  the  fraud  committed.  The  statute  in 
good  conscience  can  not  run  until  the  party  has  a  right  to  com- 
mence his  suit,  and  that  right  can  net  accrue  in  the  case  of 
fraud,  until  the  injured  party  is  informed  of  the  injury  done  or 
fraud  committed.  Kane  v.  Bloodgood,  7  Johns.  C.  R.,  122; 
South  Sea  Company  v.  Wymondsell,  3  P.  Will,  143;  Croft  v. 
Townsend's  Admr's,  3  Des.,  239;  Wamburzee  v.  Kennedy,  4 
Des.,  474;  1  Fonb.  Eq.,  262,  notes;  12  Petersd.  Abr.,  342. 
When   a  promise   or  a  dutv   is   executory,  and  is  not  to  be 
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performed  or  done  until  request,  the  statute  never  begins  to  run 
until  the  request  is  made.  12  Petersd.  Abr.,  341.  In  the  case 
now  before  us,  there  is  nothing  by  which  we  can  know  when 
the  ward  became  of  age,  and  was  capable  in  law  of  suing.  It 
is  highly  probable,  from  what  is  shown,  that  he  died  a  minor, 
and  that  no  action  ever  accrued  to  him  in  his  lifetime;  there- 
fore, the  statute  could  not  commence  running  until  the  cause 
of  action  accrued,  and  the  party  was  capable  in  law  of  suing. 
Administration  of  his  estate  was  granted  to  the  complainant 
in  August,  1828,  and  no  cause  of  action  could  accrue  to  him 
until  a  demand  of  payment  was  made.  The  statute  could  not 
commence  running  until  after  the  demand  was  made,  because 
it  was  an  executory  trust,  and  no  cause  of  action  could  arise, 
either  to  the  ward  or  his  administrator,  until  demand  made. 
The  demand  appears  not  to  have  been  made  until  a  few  days 
before  the  suit  was  brought.  These  facts,  however,  would  have 
been  matters  of  proof,  if  issue  had  been  taken  on  the  plea. 
'  But  be  these  facts  as  they  may,  the  claim  in  this  case  does 
not  come  within  the  statute,  and  is  not  subject  to  its  limitation, 
even  in  a  court  of  law.  The  statute  provides  that  it  shall  not 
be  pleaded  in  bar  of,  or  oj^erate  as  a  bar  to,  any  action  founded 
on  an  instrument  or  a  contract  in  writing.  This  suit  is  bot- 
tomed on  written  receipts.  These  receipts  are  very  special; 
they  clearly  show  the  trust  and  acknowledge  the  claim.  They 
distinctly  state  that  he,  John  H.  Rockafellar,  the  guardian, 
received  these  several  sums  of  money  of  the  said  administrator, 
Kiger,  for  the  use  of  the  said  Joseph  Russell,  as  guardian  for 
him,  the  said  Joseph,  &c.;  and  they  are  duly  signed  with  the 

proper  hand  and  name  of  the  said  John  H.  Rockafellar. 
[*86]     These  *receipts  are,  without  controversy,  instruments 

in  writing,  within  the  saving  clause  of  the  statute. 
The  third  objection  is,  that  the  deposition  of  Kiger  should 
have  been  rejected  on  the  ground  of  interest.  The  appellants 
argue  that  inasmuch  as  Kiger  was  administrator  of  the  estate 
out  of  which  the  cestui  que  trust  claims  his  distributive  sljare, 
and  had  the  funds  in  his  hands,  and  still  will  be  liable  for  them 
unless  it  be  established  that  he  has  paid  them  to  this  guardian, 
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he  is  directly  interested,  and  should  not  be  allowed  by  his  own 
oath  to  clear  his  skirts  of-  the  burthen,  and  bind  it  on  the 
shoulders  of  another.  This  objection  presents  some  difficulty. 
The  rules  to  be  found  at  different  periods,  in  the  books  on  the 
subject  of  incompetency  by  reason  of  interest,  have  frequently 
changed,  and  therefore  present  rather  a  strange  confliction  of 
judicial  reasoning.  In  the  case  of  Be7it  v.  Baker,  3  Term  Rep., 
27,  Chief  Justice  Kenyan  said,  that  there  had  been  various 
opinions  on  the  subject,  and  that  it  was  impossible  to  reconcile 
all  the  cases;  that  all  the  Court  could  do  in  any  case  was  to 
consider  what  the  general  principles  and  good  sense  of  the 
numerous  decisions  were,  and  extract  from  them  a  rule.  He 
added  that  he  thought  the  true  principle  was,  if  the  proceedings 
in  the  cause  could  not  be  used  as  evidence  for  or  against  the 
witness,  that  he  was  competent,  although  his  interest  and 
wishes  in  the  question  might  be  ever  so  strong;  that  such 
interest  and  prejudice  should  go  to  his  credibility,  and  not  to  his 
competency.  No  rule,  however,  can  be  more  reasonable  and 
salutary  than  that  which  requires  the  testimony  by  which  any 
fact  is  to  be  established,  to  be  free  from  that  bias  which  an 
interest  in  the  event  might  even  imperceptibly  give  to  the  mind 
of  the  witness;  but  this  rule,  although  so  admirable  in  its 
principle,  is  perhaps  of  all  rules  the  most  flexible  in  its  appli- 
cation. The  voice  of  nature  may  be  supposed  to  give  a  bias  to 
the  testimony  of  those  who  stand  within  the  ties  and  influence 
of  any  of  the  domestic  relations,  and  particularly  that  of  parent 
and  child;  but  such  testimony  is  not  rejected:  it  is  a  considera- 
tion which  does  not  disqualify  the  witness,  however  it  may 
weigh  as  to  his  credibility.  The  law  conceives  the  claims  of 
truth  to  be  sufficiently  strong  to  repress  the  most  powerful 
feelings  of  nature,  and  the  most  powerful  dictates  of  love  and 

afiection,  existing  even  between  parent  and  child,  yet  it 
[*87]     will  not  trust  the  ^interests  of  justice  to  the  influence 

which  the  smallest  actual  or  supposed  pecuniary  benefit 
may  excite. 

The  old  rule  was,  that  a  mere  supposed  or  imagined  interest, 
although  in  fact  there  might  be  no  interest,  would  be  sufficient 
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to  disqualify  a  witness.  Fotheringham  v.  Greenwood,  1  Str 
Rep.,  129;  Bichardson's  Ex'or.  v.  Hunt,  2  Munf.,  148 
M'Veaugh  v.  Goods,  1  Dall.,  62;  In7iis  v.  lliller,  2  Dall.,  50 
In  more  modern  times  that  rule  has  been  maturely  considered ; 
the  light  of  reason  has  been  brought  forward  in  aid  of  it,  and 
it  has  undergone  a  great  change.  It  appears  to  be  now 
settled,  that  no  interest  will  disqualify  but  an  actual  interest 
in  the  cause  that  can  be  enforced.  It  must  be  direct  and  such 
as  immediately  benefits  or  injures  him;  the  record  of  which 
may  be  used  as  evidence  for  or  against  him,  in  any  action  to 
which  he  may  afterwards  be  a  party ;  or  the  record  of  which 
may  create  a  new  responsibility,  which  the  law  would  recog- 
nize and  render  available  either  for  or  against  the  witness.  In 
the  case  of  Twambly  v.  Henley,  4  Mass.,  441,  Judge  Parsons 
says,  if  the  verdict  will  be  evidence  for  or  against  the  witness, 
it  is  an  interest  that  will  exclude  him.  Again,  in  the  case  of 
Bliss  V.  Thompson,  4  Mass.,  488,  the  same  great  luminary  of 
the  law  recognizes  and  re- asserts  the  principle,  that  if  the 
verdict  can  be  used  as  evidence  for  or  against  the  witness,  it 
will  exclude  his  testimony.  In  the  case  of  Van  Nuys  v. 
Terhune,  3  Johns.  Cas.,  83,  the  Court  says  the  rule  by  which  a 
witness  is  excluded  on  the  ground  of  interest,  seems  to  have 
fluctuated  at  different  periods,  but  on  a  careful  examination  of 
all  the  authorities  as  well  ancient  as  modern,  the  general  rule 
may  be  said  to  be,  that  if  the  verdict  cannot  be  given  in 
evidence  for  or  against  the  witness  in  any  other  suit,  the 
objection  goes  to  his  credit  and  not  to  his  competency. 

The  case  of  Hayes  v.  Gider,  4  Binn.,  83,  is  directly  in  all 
its  particulars,  in  principle  and  substance,  like  the  one  under 
consideration.  The  plaintiff,  Hayes,  was  the  treasurer  of  the 
county  of  Lycoming,  and  he  brought  an  action  against  Grier, 
the  defendant,  for  a  sum  of  money  which  was  due  to  the 
county  for  taxes  from  one  Phineas  Bond,  the  collector;  which 
sum  of  money  had  been  paid  over  to  Grier,  the  defendant, 
by  Mr.  Bond,  the  collector,  by  the  directions  of  the  plaintiff, 
for  the  use  of  and  in  trust  for  the  county,  and  Grier,  the 
defendant,   had    failed    to    pay   it    over  to   the   county.      The 
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[^88]  plaintiff  *  attempted  to  prove  that  the  money  liad  been 
paid  to  the  trustee,  Grier,  the  defendant,  by  the  said 
Bond,  the  collector;  but  Bond^s  testimony  was  objected  to  on 
the  ground  of  interest.  The  Court  said  that  the  rule  on  the 
subject  was  this:  If  the  verdict  ca,n  be  used  as  evidence  for 
or  against  the  witness  in  any  subsequent  suit  that  may  be 
brought  against  him,  or  if  the  witness  will  be  immediately 
benefited  or  injured  by  the  event  of  the  suit,  it  is  an  interest 
that  excludes  his  testimony.  Now,  added  the  Court,  Mr. 
Bond's  testimony  in  the  case  tendt,  immediately  to  dischar;  »* 
him  from  these  taxes;  for  if  tho  treasurer  recover  the  amou  v- 
from  the  defendant,  Grier,  the  claim  will  be  satisfied;  and  if  » 
suit  should  be  subsequently  brought  against  Mr,  Bond  for  tine 
money,  the  verdict  in  this  case  may  be  given  in  evidence  in 
discharge  of  Mr.  Bond's  liability.  Mr.  Bond's  evidence  was 
therefore  rejected. 

.  From  this  view  of  the  case,  we  arc  satisfied  that  the  deposi- 
tion of  Kiger  should  have  been  rejected.  He  was  the  first 
holder  of  the  trust  fund,  and  is  still  liable  for  it,  unless  he  has 
paid  it  to  the  cestui  que  trust,  or  to  his  guardian.  His  testi- 
mony goes  directly  to  discharge  himself  from  that  liability, 
and  the  decree  in  this  case  may  be  given  in  evidence  by  him, 
in  any  suit  which  may  hereafter  be  brought  against  him  on 
that  claim. 

The  fourth  and  last  error,  is,  that  the  decree  should  have 
been  de  bonis  testatoris  and  not  de  bonis  propriis.  This  error 
is  also  well  assigned.  The  decree  should  have  been  de  bonis 
testatoris. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Ryman,  for  the  appellants. 

G.  Holland,  for  the  appellee. 
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[*89]  *TiTUS  V.  Scantling  and  Wife. 

Arbitration  and  Awakd — Void  Bond. — If  a  bond  is  void  by  the  laws  of 
the  State  where  it  was  made,  and  where  the  Court  must  presume  (no  other 
place  being  named)  it  was  to  be  performed,  it  can  not  be  enforced  in  this 
State. 

Same — Common  Law. — At  common  law  any  persons,  though  no  suit  was 
pending,  might  submit  their  matters  of  difference  to  arbitrators,  and  their 
agreement  for  the  purpose  might  be  without  writing,  or  by  writing  either 
with  or  without  seal. 

[*90]  Common  Law — Presumptions  as  to. — The  common  law,  so  far  as 
it  does  not  interfere  with  the  statutes  of  a  State,  must  be  presumed 
to  be  in  force  within  such  State  (a). 

Arbitration-Bond. — The  arbitration-bonds,  at  common  law,  contained  no 
agreement  that  the  submission  should  be  made  a  rule  of  Court. 

Same. — The  English  statute  of  Will.  3,  and  the  statutes  of  Ohio  and  Indiana, 
relative  to  arbitrations,  authorize  the  insertion  of  such  an  agreement  into 
arbitration-bonds,  and  thus  provide  for  a  remedy  by  attachment  against  the 
defaulting  party;  but  at  the  same  time,  these  statutes  do  not  impair  the 
validity  of  arbitration-bonds  which  do  not  contain  the  agreement,  and  an 
action  of  debt  still  lies  on  such  bonds  at  common  law  (6). 

APPEAL  from  the  Shelby  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  by  Edward 
Scantling  and  Sarah,  his  wife,  formerly  Sarah  M'Afee,  against 
Joseph  Titus.  The  action  is  founded  on  an  arbitration-bond, 
executed  by  Titus  to  the  said  Sarah  previously  to  her  marriage. 
The  condition  of  the  bond  is,  that  if  Titus  should  perform  the 
award  of  certain  arbitrators  to  be  made  within  a  limited  time, 
relative  to  a  certain  matter  of  difference  between  the  parties, 
then  the  bond  was  to  be  void.  There  is  no  agreement  In  the 
bond  that  the  submission  of  the  parties  might  be  made  a  rule 
of  Court,  and  that  circumstance  gives  rise  to  the  only  question 
of  law  involved  in  this  cause. 

The  declaration  sets  out  the  condition  of  the  bond,  the 
award,  and  the  breach.     The  defendant  pleaded  three  pleas. 


(a)  See  Smilh  v.  Muncie  National  Bank,  29  Ind.,  158  ;  16  Id.,  475;  1  Id.,  24;  2  Id.,  76;  10 
Ind.,  28;  12  Id.,  102;  18  Id.,  156. 

{b)  Ab  to  arbitrations  at  common  law,  see  Francis  v.  Ames,  14  Ind  ,  251 ;  Hay$  v.  Miller, 
12  Id.,  187;  9  Id.,  270;  5  Blackf.,  423. 
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The  first  plea  is,  that  the  bond  was  executed  in  the  State  of 
Ohio,  and  was  to  be  there  complied  with,  and  that  in  Ohio,  by 
virtue  of  a  statute  which  is  set  out  in  the  plea,  the  bond  is 
void,  in  consequence  of  its  not  containing  an  agreement  that 
the  submission  might  be  made  a  rule  of  Court.  The  second 
plea  is  a  denial  that  any  award  had  been  made.  The  third 
plea  is,  that  the  award  was  obtained  by  fraud  and  covin.  To 
the  first  jjlea  the  plaintiif  filed  a  general  demurrer.  On  the 
second  and  third  pleas,  issues  were  joined. 

The  demurrer  to  the  first  plea  was  sustained.  The  issues 
on  the  second  and  third  pleas  were  tried  by  the  Court  without 
a  jury,  and  damages  assessed  in  favour  of  the  plaintiffs  to  the 
amount  of  $437.  Final  judgment  was  rendered  for  the  penalty 
of  the  bond,  with  an  award  of  execution  for  the  damages  and 
costs.  The  only  error  assigned  is  the  sustaining  of  the  demur- 
rer to  the  first  plea. 
[*91]  *The  appellant  contends,  that  the  validity  of  this 

plea  must  be  tested  by  the  laws  of  Ohio;  and  that, 
according  to  those  laws,  the  bond  upon  which  the  action  is 
founded  is  void,  as  is  shown  by  the  plea. 

It  is  admitted  that  if  the  bond  is  void  by  the  laws  of  Ohio, 
where  it  -was  made,  and  where  we  mus':  presume  (no  other 
place  being  named)  it  was  to  be  performed,  it  ought  not  to  be 
enforced  here.  That  is  the  law,  as  stated  by  Judge  Story  in 
his  ''Conflict  of  Laws,"  pages  216,  217  and  notes.  It  was 
also  decided  to  be  the  law  by  this  Court,  in  a  case  between 
these  same  parties,  at  the  3Iay  term,  1834.  The  statute  of 
Ohio,  tlierefore,  on  the  subject  of  arbitration-bonds  must  be 
examined.  The  language  of  that  statute  is  as  follows :  That 
all  persons,  &c.,  may  submit  their  controversies  to  arbitration, 
&c.;  that  when  any  persons  agree  to  submit  any  matters  to 
arbitration  as  aforesaid,  and  to  make  the  same  a  rule  of  Court, 
they  shall  enter  into  arbitration-bonds,  &c.,  which  shall 
expressly  state  their  agreement  that  the  submission  may  be 
made  a  rule  of  Court;  that  if  either  party  refuse  to  obey  the 
award,  the  other  party  may  return  the  same  with  the  bond  to 
the  Court,  &c.,  and  obtain  a  rule  of  Court  thereon;  and  that 
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the  party  disobeying  the  rule  shall  be  liable  to  be  punished  for 
a  contempt,  &c.  This  is  the  whole  of  the  statute,  contained 
in  the  defendant's  plea,  that  has  any 'relation  to  the  case. 
There  can  be  no  doubt  but  that  the  bond  upon  which  the 
present  suit  is  founded,  is  not  such  a  one  as  is  contemplated  by 
this  statute,  for  the  reason  pointed  out  by  tiie  appellant;  which 
reason  is,  that  it  contains  no  agreement  that  the  submission 
shall  be  made  a  rule  of  Court.  But  the  question  is,  does  that 
circumstance  make  the  bond  void  under  the  laws  of  Ohio  f 

To  determine  this  question,  it  is  necessary  to  advert,  for  a 
moment,  to  the  history  of  arbitrations.  They  are,  as  every  one 
knows,  of  common  law  origin.  In  the  earliest  periods  of  the 
history  of  that  law,  we  find  that  any  persons,  though  no  suit 
was  pending  between  them,  might  agree  to  submit  their  matters 
of  difference  to  arbitrators ;  and  that  their  agreement  for  this 
purpose  might  be  without  any  writing,  or  by  a  writing  without 
seal,  or  it  might  be  by  mutual  bonds.  If  the  agreement  was 
by  bond,  and  either  party  refused  to  comply  with  the  award, 

his  opponent  might  sue  him  on  the  award  or  on  the 
[*92]       *bond.      2  Saund.,  61,  notes.      We  find  in  the  old 

English  books  of  Reports,  previously  to  any  statute 
on  the  subject,  frequent  suits  on  arbitration-bonds.  Those 
bonds  contained  no  agreement,  that  the  submission  should  be 
made  a  rule  of  Court.  The  insertion  of  such  an  agreement  in 
the  bond,  originated  witli  the  English  statute  of  9th  and  10th 
of  Will.,  3d.  The  object  of  that  statute  was  to  give  to 
persons,  submitting  their  disputes  to  arbitration  where  no  suit 
was  pending,  the  same  remedy  that  the  common  laws  gives  in 
cases  referred  after  the  commencement  of  a  suit.  Lucas  v. 
Wilson,  2  Burr.,  701.  The  defaulting  party,  where  the 
submission  is  made  a  rule  of  Court,  becomes  liable  to  an 
attachment.  The  statute  thus  gives  a  new  remedy,  when  the 
bond  contains  an  agreement  for  the  rule;  but,  at  the  same 
time,  it  leaves  the  validity  of  the  common  law  bonds,  not 
containing  such  an  agreement,  entirely  unimpaired.  All  the 
difference  is,  that  on  the  statutory  bond  the  rule  of  Court  may 
be  obtained,  but  on  the  common  law  bond  it  can  not.     The 
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patry,  in  the  latter  case,  is  limited  to  the  old  remedy  by  an 
action  on  the  award  or  on  the  bond. 

These  observations  respecting  the  English  law  of  arbitration, 
apply  to  the  laws  of  Ohio  on  the  subject.  We  are  b^^und  to 
presume  that  the  common  law,  so  far  as  it  does  not  interfere 
with  her  statutes,  is  in  force  in  Ohio.  That  point  was  so 
decided  by  this  Court,  in  the  case  of  Stout  v.  Wood,  July  term, 
1820.  Arbitration-bonds,  therefore,  in  the  common  law  form, 
without  any  agreement  respecting  a  rule  of  Court,  are  valid  in 
the  State  of  Ohio  by  the  common  law,  unless  their  validity  is 
impaired  by  the  statute  law  of  that  State.  The  defendant 
below  has  not  informed  us  in  his  plea  of  any  other  statute  of 
Ohio  on  the  subject,  than  the  one  to  which  we  have  referred. 
That  statute  is,  substantially,  as  to  the  matter  in  question,  the 
same  with  the  English  statute  of  Will,  the  3d ;  and  it  conse- 
quently does  not,  as  is  shown  by  our  previous  remarks,  affect 
the  legality  of  arbitration-bonds  made,  like  the  one  now 
before  us,  in  the  common  law  form.  The  obligees  are  excluded, 
by  the  form  of  the  bond,  from  the  summary  remedy  by 
attachment  under  a  rule  of  Court,  but  that  does  not  prove  the 
bond  to  be  void,  or  that  an  action  of  debt  may  not  be  main- 
tained on  it. 

The  statute  on  arbitrations  in  Indiana,  is,  as  to  the  matter 

under  consideration,  the  same  with   the  Ohio  statute ; 

[*93]       and  we  *think  it  is  clear  that  this  arbitration-bond, 

had  it  been  executed  here  with  a  view  to  our  laws, 

might  have  been  enforced  in  our  courts  as  a  common  law  bond, 

by  an  action  of  debt  (1). 

Our  opinion  for  these  reasons  is,  that  the  obligor's  plea,  that 
the  bond  in  question  is  void  by  the  laws  of  Ohio,  where  it  wa» 
executed,  can  not  be  supported.  The  bond  is  valid,  and  the 
demurrer  to  this  plea  was  correctly  sustained. 

Fer  Curiam. — The  judgment  is  affirmed  with  five  per  cenL 
damages  and  costs. 

P.  Siveetser,  for  the  appellant. 

C.  Fletclier  and  0.  Butler,  for  the  appellees. 

(1)  Kev.  C.  Ind.,  1831,  p.  72.    Accord.  Rev.  Stat.,  1838,  p.  69. 
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Garwood  and  Another  v.  Cox,  on  Appeal. 

A  SUPERINTENDENT  of.  school  laud,  by  a  written 
contract  without  seal,  leased  to  A,  in  1824,  a  part  of  the  laud 
for  ten  years.  Held,  that  as  the  contract  was  not  under  seal, 
and  was  for  a  longer  term  than  the  statute  authorized,  it  did 
not  enable  a  purchaser  of  the  land  in  1830,  from  the  school 
commissioner,  to  sue  A  for  a  breach  of  the  contract.  Vide 
Stat.,  1818,  p.  301;  1829,  p.  120. 

The  above-named  contract  did  not  show  in  what  county  the 
land  was  situate — its  situation  being  only  stated  to  be  in 
township  15,  range  8;  and  the  declaration  contained  no 
averment  to  supply  this  defect.  Held,  that  the  declaration, 
were  it  otherwise  good,  would  be  objectionable  for  want  of 
such  an  averment. 

It  was  necessary  for  the  declaration  in  the  suit  above- 
named  to  state  that  the  lease  (supposing  it  to  be  conformable 
to  the  statute)  remained  uncancelled ;  and  •  that  the  trustees 
of  the  township  had  authorized  the  commissioner  to  sell  the 
land,  and  thpt  he  had  sold  it  accordingly  to  the  plaintiiF.  It 
was  also  necessary  for  the  declaration  to  show  that  the  situation 
of  the  land,  as  to  place,  was  such  as  to  authorize  the  sale. 
Vide  Stat.,  supra;  Ti'ustees,  &g.,  v.  Miller,  5  Ohio  Rep.,  184. 


[*94]  *JoHNSTON  V.  Glancy  and  Others. 

Vendoe  and  Pukchaser — Possession  by  third  Party. — The  purchaser 
of  real  estate  in  the  possession  of  a  third  person,  is  bound  to  take  notice 
of  such  person's  title  to  the  possession,  whether  his  title  be  legal  or 
equitable  (a). 

Statute  of  Frauds^-Payment. — Payment  of  the  purchase-money  of  real 
estate  is  not  of  itself  a  sufficient  part  performance  to  take  a  case  out  of  the 
statute  of  frauds. 

(a)  Atlcinson  T.  JacTcson,  8  Ind.,  94. 
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Same — Possession. — The  purchaser's  entering  into  possession  of  ths  estate 
in  pursuance  of  the  contract,  is  sufficient  to  take  the  case  out  of  the 
statute  (6). 

Same. — But  the  mere  continuance  in  possession  of  the  premises,  by  a  tenant 
after  his  purchase,  is  not  sufficient  for  that  purpose. 

ERROR  to  the  Shelby  Circuit  Court. 

Stevens,  J. — James  H.  Johnston  filed  a  bill  in  cliancery 
against  Joseph  Glancy,  John  Moore  and  John  Glancy,  to  obtain 
a  legal  title  to  a  lot  of  land  in  the  town  of  Marion^  county 
of  Shelby,  and  State  of  Indiana,  numbered  twenty-four  on  the 
plat  of  the  town.  The  bill,  answers  and  depositions  establish 
the  following  facts : 

In  the  month  of  October,  1831,  and  for  some  time  before, 
the  above-named  Joseph  Glancy  was  seized  in  fee  of  the  above- 
described  lot  of  land,  on  which  there  was  a  log  cabin,  part  of 
the  logs  of  which  were  hewed,  and  part  scored  but  not  hewed; 
that  said  Johnston,  the  complainant,  lived  in  the  cabin  on  the 
lot  as  tenant  to  the  said  Joseph;  that  about  the  first  of  October, 
1831,  the  said  Joseph  sold  the  lot  to  Johnston,  the  tenant,  for 
forty  or  forty-five  dollars,  which  Johnston  paid  him  in  work; 
that  Johnston  remained  in  the  uninterrupted  possession  from 
that  time  until  the  commencement  of  this  suit,  and  still  so 
remains  in  possession;  that  after  Johnston  had  so  purchased 
said  lot,  he  put  a  shingled  roof  on  the  cabin,  raised  a  frame 
house,  made  a  board  fence  round  the  lot,  and  dug  a  well  on 
the  same;  making  permanent  improvements  worth  the  sum 
of  eighty  dollars,  as  estimated  by  the  complainant,  by  the 
witnesses  at  not  less  than  fifty  dollars,  and  by  the  defendants 
at  twenty-five  dollars;  that  Johnston  never  held  any  contract 
in  writing  respecting  the  purchase,  but  the  said  Joseph  was  to 
have  made  him  a  deed,  and  the  day  was  once  fixed  to  make 
the  deed,  but  the  said  Joseph  failed  to  attend,  and  it  was  not 
made;  that  afterwards,  on  the  12th  of  January,  1833,  the 
said  Joseph  conveyed  the  said  lot,  together  with  all  his  other 
real   estate,  consisting  of  lands,   mills,   &c.,  of  great  value, 

(b)   Thompson  v.  Thompson,  9  Ind.,  323. 
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[*95]  to  the  above-named  John  '^^  Glancy,  his  brother,  and 
the  above-named  John  Iloore,  his  brother-in-law, 
and  on  the  same  day  left  the  country  and  has  never  since 
returned;  that  the  said  John  Glancy  and  John  Moore,  to 
whom  the  said  Joseph  conveyed,  well  knew,  at  the  time  of 
receiving  the  conveyance,  of  the  possession  and  claim  of  the 
complainant,  Johnston,  of,  in,  and  to,  the  premises  in  question. 

In  addition  to  these  facts,  the  complainant  alleges  in  his 
bill,  that  the  conveyance  by  the  said  Joseph  to  the  said  John 
Glancy  and  John  Moore  was  made  without  consideration,  and 
was  fraudulent;  that  it  was  made  expressly  to  defraud  the 
complainant  out  of  his  lot,  and  to  defraud  the  creditors  gener- 
ally of  said  Joseph.  As  to  this  allegation  there  is  no  direct 
proof;  but  it  is  not  denied  by  jmy  of  the  answers  of  the 
defendants.  Neither  of  them  asserts,  that  any  consideration 
whatever  passed  from  the  said  John  Glancy  and  John  Moore  to 
the  said  Joseph  for  the  lots,  lands,  mills,  &c.,  conveyed  to  them 
by  the  said  Joseph. 

The  defendants,  in  their  answers  do  not  deny  the  sale  of 
the  lot  to  Johnston,  but  they  deny  his  having  paid  for  it. 
That  fact,  however,  is  clearly  proved  by  all  the  witnesses. 

The  defendants  rest  their  defense  on  the  statute  of  frauds 
and  perjuries,  which  they  plead  in  bar,  and  on  which  they 
appear  to  rely  with  much  confidence. 

Previously  to  the  filing  of  this  bill,  John  Glancy  Siud  John 
Moore,  the  persons  to  whom  the  said  Joseph  had  conveyed, 
commenced  an  action  of  disseisin  against  Johnston,  the  com- 
plainant, to  dispossess  him  of  the  lot  in  dispute;  and  this  bill 
was  filed  praying  for  a  perpetual  injunction  against  them,  and 
for  a  decree  compelling  them  to  convey  to,  him,  the  said 
Johnston,  &c.,  and  for  general  relief  in  the  premises,  &c.  An 
interlocutory  injunction  was  granted;  but,  upon  a  final  hear- 
ing, that  injunction  was  dissolved,  and  the  bill  dismissed  at 
the  costs  of  the  complainant. 

The  only  question  of  any  weight  in  the  case  is,  whether 
under  all  the  facts  presented  by  this  record,  a  specific  execu- 
tion of  this  parol    contract    between  Joseph    Glancy  and  the 
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complainant,  can  be  enforced  against  tiie  plea  of  the  statute  of 
frauds,  pleaded  and  insisted  on  by  the  defendants? 

Before  entering  into  that  question,  we  will  notice  a  few 
minor  objections  raised  by  the  defendants'  counsel  in  argu- 
ment. 
[*96]  *The  defendants'  counsel  insists  that  the  grantees, 
Glancy  and  Moore,  cannot  be  affected  by  the  equitable 
claim  set  up  by  Johnston;  they  being  subsequent  purchasers 
without  notice  of  this  parol  contract.  To  this  it  may  be 
answered,  that  that  objection  is  not,  as  to  matter  of  fact, 
sustained  by  the  record.  The  complainant  has  expressly 
charged  in  his  bill  that  these  defendants  are  volunteers,  and 
that  they  had  notice  of  his  claim.  This  charge  they  have  not, 
either  directly  or  indirectly,  denied  or  traversed.  They  have 
tacitly  admitted  that  they  are  volunteers,  and  have  expressly 
admitted  that  they  knew  that  the  complainant  was  in  posses- 
sion of  the  premises  in  aispute;  and  it  follows  as  a  legal  con- 
sequence, if  thsy  knew  of  his  possession,  they  were  bound  to 
take  notice  of  his  title  to  that  possession,  whether  it  was  legal 
or  equitable.  But  that  is  not  all;  it  is  directly  proven  by  one 
of  the  depositions  that  they  knew  that  Johnston  claimed  the 
lot  as  his  own.  By  these  lacts  we  are  relieved  from  any 
difficulty  as  to  that  objection.  These  defendants  cannot  be 
viewed  in  the  light  of  bona  jide  purchasers,  for  value,  without 
notice.  They  have  no  protection  that  is  not  applicable  to  their 
grantor;  they  stand  in  his  shoes,  and  as  to  the  claim  of 
Johnston  are  mere  trustees  (1). 

The  next  objection  is,  that  there  is  a  variance  between  the 
bill,  in  several  material  allegations,  and  the  proof;  that  it  is 
stated  in  the  bill  that  the  complainant  demanded  a  deed  of  the 
said  Joseph  before  he  left  the  country,  and  the  proof  is  that  he 
only  demanded  a  bond  for  the  deed;  and  that  it  is  alleged  in 
the  bill,  that  the  complainant  purchased  the  lot  in  question  for 
forty-five  dollars,  and  that  he  duly  paid  the  amount  to  the 
vendor,  without  averring  how  he  paid  it,  and  the  proof  shows 
tliat  he  paid  it  in  work.  This  objection  as  to  these  supposed 
variances    between    the    proof  and    the  allegations  is    wholly 
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untenable.  As  to  his  making  a  demand  of  a  deed,  it  is  imma- 
terial whether  that  charge  is  true  or  false;  his  right  does  not 
grow  out  of  a  demand;  he  was  in  full  possession  and  at  all 
times  entitled  to  a  deed,  whether  he  demanded  it  or  not.  And 
as  to  the  contradiction  between  the  proof  of  payment  and  the 
allegation  in  the  bill,  there  is  none.  The  proof,  it  is  true,  goes 
something  further  than  the  bill :  the  bill  simply  asserts  the  fact 
of  having  paid  the  forty-five  dollars,  without  stating  how  it 
was  paid;  the  proof  establishes  the  fact  of  the  pay- 
[*97]  ment  of  the  forty-five  dollars,  and  also  *  explains  how 
it  was  paid ;  in  this  there  is  certainly  no  contradiction. 

The  next  objection  is,  that  the  whole  proof  in  the  case,  when 
taken  together,  is  vague  and  uncertain.  It  is  a  well  settled 
rule,  in  cases  of  this  kind,  that  the  contract,  as  laid  in  the  bill, 
must  be  clear  and  satisfactory,  not  only  as  to  the  description 
of  the  land,  but  also  as  to  the  amount  of  the  purchase-money, 
time  of  payment,  &c.,  and  the  proof  must  be  equally  clear  and 
satisfactory;  that  is,  the  whole  proof,  when  taken  together, 
must  be  such  that  the  Court  can  satisfactorily  see  that  the 
allegations  of  the  bill  are  proven.     Sugd.  on  Vend.,  77  to  90. 

We  can  not,  however,  in  this  case,  see  either  vagueness, 
confusion,  or  contradiction  in  the  evidence.  There  are  three 
depositions,  and  the  whole  three  agree  precisely.  Some  of  the 
witnesses  swear  to  many  facts  that  the  others  know  nothing 
about,  but  as  to  the  facts  of  which  they  do  know,  there  is  a 
remarkable  and  striking  harmony.  The  evidence  to  our  minds 
is  very  clear,  and  well  sustains  the  bill,  and  the  bill  is  plain, 
direct  and  certain  in  all  its  allegations. 

We  now  come  to  the  main  question  respecting  the  statute 
of  frauds.  We  here  meet  with  objections  that  are  not  so 
easily  disposed  of.  The  importance  of  the  questions  raised  is 
acknowledged,  and  the  arguments  of  the  defendants'  counsel 
have  been  duly  weighed  and  considered. 

The  statute  of  frauds,  among'  other  things,  enacts :  That  all 
leases,  estates,  interests  of  freehold  or  terms  of  years,  or  any 
uncertain  interest  of,  in  or  out  of,  any  messuages,  lands,  tene- 
ments, or  hereditaments,  made  or  created  by  livery  and  seisin 
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only,  or  by  parol,  and  not  put  in  writing  and  signed  by  tkj 
parties  so  making  or  creating  the  same,  or  their  agents  there- 
unto lawfully  authorized  by  writing,  shall  be  only  leases  or 
estates  at  will,  &g.,  except  certain  leases  enumerated,  and  that 
no  action  shall  be  brought  whereby  to  charge  any  person  upon 
any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  note  or  memo- 
randum thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  thereby,  or  some  person  by  him  thereunt~ 
lawfully  authorized  (2).  In  England,  and  also  in  the  sever*  ► 
States  of  this  Union,  there  are  statutes  in  substance  similar  • 

this.     The  object  of  all   such   statutes  is  to    preveu 
[•^98]     frauds  and  *perjuries;  hence,  in  all  cases  where  there 

appears  to  be  an  almost  impossibility  of  the  commis- 
sion of  those  offenses,  courts  have  endeavored  to  take  them  out 
of  the  statute  and  enforce  their  performance,  although  they 
may  not  be  in  writing.  The  statute  was  not  intended  to  create 
or  protect  fraud,  and  therefore  courts  have  taken  many  cases 
out  of  the  statute,  not  entirely  on  the  principle  of  there  being 
no  danger  of  periury,  but  for  the  purpose  of  preventing  one  of 
the  parties  to  a  contract  from  committing  a  fraud  on  the  other, 
under  the  sanction  of  the  statute. 

Courts  of  equity  have  determined,  and  it  seems  now  to  be 
the  settled  rule  of  decision,  that  parol  agreements  may  be 
enforced  if  the  agreement  has  been  in  part  performed,  provided 
such  part  performance  be  admitted  by  the  party  charged,  or 
be  satisfactorily  proven.  What  acts  amount  to  such  part 
]ierformance  as  will  take  a  parol  contract  out  of  the  statute,  is 
not  entirely  clear  of  doubt.  It  was,  for  a  while,  held  that  the 
payment  of  part,  or  all  of  the  purchase-money,  was  such  part 
[)erformance;  but  that  doctrine  is  now  entirely  rejected.  Pay- 
ment in  whole,  or  in  part,  is  a  strong  auxiliary  fact  in 
establishing  part  performance,  but  it  is  not,  of  itself,  sufficient 
(3).  The  ground  upon  which  relief  is  granted  in  these  cases  is 
fraud,  and  the  great  leading  principle  by  which  courts  are 
governed  is,  that  there  must  be  some  act  of  performance  done 
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that  is  palpable  and  evident  to  the  senses  of  all — an  act  that 
can  be  relied  on  as  certain,  about  which  there  can  be  no 
misunderstanding,  and  which  does  not  rest  solely  in  the  recol- 
lection, understanding  or  belief  of  witnesses,  such  as  absolute 
and  visible  possession  of  the  premises,  the  actual  building  of 
houses,  or  the  making  of  other  lasting  improvements.  But 
even  these  acts  of  part  performance  must  be  done  with  a  direct 
view  of  the  agreement  being  performed,  and  be  such  acts  as 
could  be  done  with  no  other  view,  or  the  agreement  will  not 
be  taken  out  of  the  statute. 

If  the  purchaser  was  not  previously  in  possession  of  the 
premises,  and  after  the  parol  purchase  he  enters  upon  the 
estate  with  the  assent  of  the  vendor,  such  possession  is  always 
held  as  part  performance,  and  takes  the  case  out  of  the  statute; 
and  much  more  so  if,  after  he  enters,  he  makes  valuable  and 
lasting   improvements.     But   the   taking   o\    such   possession 

without  the  knowledge,  consent  or  will  of  the  vendor, 
[*99]    will  *not  do.     Butcher  v.  Stapely,  1  Vern.  363 ;  Lacon 

V.  Mertins,  3  Atk.,  1;  Wills  v.  Stradling,  3  Ves.  jun., 
378;  Bowers  v.  Cator,  4  Ves.  jun.,  91;  Gregory  v.  Mighell, 
18  Ves.  jun.,  328;  Kine  v.  Balfe,  2  Ball  &  Beat.,  343;  Wilber 
V.  Paine,  1  Ohio  Rep.,  251 ;  Wetmore  v.  White,  2  Gaines'  Gas., 
87;  Givens  v.  Calder,  2  Des.,  171,  190;  Sugd.  on  Vend.,  77 
to  80;  Tihhs  v.  Barker,  1  Blackf,  58;  Morphett  v.  Jones,  1 
Swanst.,  181;  Buckmaster  v.  Harrop,  13  Ves.  jun.,  474  (4). 
But  possession  by  a  tenant,  who  was  in  possesssion  of  the 
premises  as  a  tenant  at  the  time  of  the  purchase,  and  who 
remains  in  possession,  is  not  considered  a  part  performance;  for 
a  tenant,  of  course,  may  continue  in  possession  until  he  has 
notice  to  quit ;  and  therefore  the  mere  act  of  his  continuing  in 
possession  amounts  to  nothing,  and  will  not  take  the  case  out 
of  the  statute.  Wills  v.  Stradling,  3  Ves.  jun.,  378 ;  Savage 
v.  Carroll,  1  Ball  &  Beat.,  265;  Anthony  v.  Le/twich,  3  Rand., 
238;  2  Hovend.  on  Fr.,  3;  S-ugd.  on  Vend.,  80. 

In  this  case  the  complainant  at  and  long  before  the  time  of 
making  the  purchase,  was  in  possession  of  the  lot  as  tenant  to 
the  vendor;  therefore,  his  continuance  in  possession   can   not 

^111) 


99-100         SUPREME  COURT  OF  INDIANA. 

Johnston  v.  Glancy  and  Others. 

be  considered  as  a  part  performance  of  the  contract.  There 
is  some  fluctuation  in  the  decisions  on  this  subject,  and  some 
contradiction  in  the  books,  as  to  how  far  courts  of  equity  may- 
go  in  taking  parol  contracts  out  of  the  statute;  and  oome  cases 
have  gone  further  than  the  principles  stated  above  "would 
warrant.  We,  however,  are  not  disposed  to  carry  such  cases 
beyond  the  clear  medium  of  the  chain  of  decisions  which  may 
be  safely  relied  on;  at  that  point  we  stop.  In  the  case  now 
before  us  we  are  satisfied  that  a  specific  execution  of  the 
contract  should  not  be  decreed ;  yet  we  think  that  the  Circuit 
Court  did  wrong  in  dismissing  the  complainant's  bill ;  he  is 
entiiled  to  relief,  and  justice  requires  us  to  grant  it  to  hira 
with.)ut  further  expense  or  delay.  When  the  specific  execution 
of  a  parol  contract  can  not  be  decreed,  by  reason  of  the 
vena  )r's  pleading  the  statue  of  frauds  in  bar  of  such  decree, 
it  is  I  he  duty  of  the  Court  to  decree  compensation  to  the  com- 
plainant, to  the  amount  of  the  purchase-money  by  him  paid 
and  interest  thereon;  and  also  for  all  beneficial  and  lasting 
improvements,  which  he  may  have  made  on  the  j^remises.     2 

Hovend.   on    Fr.,   4;    Sugd.  on   Vend.,  78    and    n; 
[*100:     Anthony    v.    Leftwich,    supra;    * Parkhurst   v.    Van 

Cortlandt,  1  Johns.  C.  R.,  273;    King  v,  Bardeau,  6 

Id.,  38;  Kelly  v.  Bradford,  3  Bibb,  317;  Phillips  v.  Thompson, 

1  Johns.  C.  R.,  131 ;  Forester  v.  Hale,  3  Ves.,  713;    Greenaway 

V.  Adams,  12  Ves.,  395.     In  this  case,  it  is  certain  that  the 

plaintiff  has  sustained  an  injury  by  the  acts  of  the  defendants, 

and  his  claims  are  sufficient  to  authorize  the  interference  of 

'he  Court  in  securing  adequate  compensation. 

)fc  Per  Cwiam. — The  decree  of  the  Circuit  Court  is  reversed, 

i  '  th   costs ;    and   it   is   ordered,    &c.,   that   the   complainant 

over  of  Joseph  Glancy,   one  of  the  defendants,  the  sum  of 

>ty  dollars,  &c.;  that  the  complainant  retain  possession  of 

)remit  es  till  the  said  sum  of  ninety  dollars  and  the  costs 

V  -      -d,  &  % 

J-    Sweei-icr,  for  the  plaintiff. 

C  F':tc;..er  and  0.  Butler,  for  the  defendants. 
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(1)  Daniels  v.  Daviscn,  16  V&s.  jun.,  249;  2  Sugd.  on  Vend.,  338;  Moreland 
V.  Le  Masters,  in  this  Court,  Nov.  term,  IS."??.  But  a  purchaser,  where  the 
possession  is  vacant,  is  not  bound  to  inquire  of  the  late  occupier  what  was 
the  nature  of  his  title,  and  therefore  would  not  be  held  to  have  implied 
notice  of  the  information  which  he  might  have  obtained  oy  inquirj-.  Miles  v. 
Langlcy,  1  Euss.  &  Myl.,  39 ;  2  Sugd.  on  Vend.,  supra. 

(2)  Eev.  C,  1831,  p.  269;  Accord.  Rev.  Stat.,  1838,  p.  311. 

(3)  The  authorities  on  this  subject  are  contradictory.  The  opinivon  in  the 
text  is  sustained  by  a  late  eminent  writer,  who  says  :  "  It  seems  formerly  to 
have  been  thought,  that  a  deposit,  or  security,  or  payment  of  the  purcluise- 
mcney,  or  of  a  part  of  it,  or  at  least  of  a  considerable  part  of  it,  was  such  a 
part  performance  aa  took  the  case  out  of  the  statute.  But  that  doctrine  was 
open  to  much  controversy,  and  is  now  finally  overthrown."  2  Story's  Eq.,  64. 

The  same  writer,  after  stating  some  of  the  grounds  why  part  payment  is  not 
deemed  a  sufficient  part  performance  to  take  a  case  out  of  the  statut  i,  says : 
"  But  a  more  general  ground,  and  that  which  ought  to  be  the  governing  rule 
in  cases  of  this  sort,  is,  that  nothing  is  to  be  considered  as  a  part  perfo  mance, 
which  does  not  put  the  party  into  a  situation  which  is  a  fraud  up  fi  him, 
unless  the  agreement  is  performed.  Thus,  for  instance,  if  upon  i  parol 
agreement  a  man  is  admitted  into  possession,  he  is  made  a  trespassei ;  and  is 
liable  to  answer  as  a  trespasser,  if  there  be  no  agreement  valid  in  law  or 
equity,  Now,  for  the  purpose  of  defending  himself  against  a  cha  -ge  as  a 
trespasser,  and  to  account  for  the  profits  in  such  a  case,  the  evidence  r  '  a  parol 
agreement  would  seem  to  be  admissible  for  his  protection;  and  if  a  missil)Ie 
for  such  a  purpose,  there  seems  no  reason  why  it  should  not  be  ;i  !rnissil)le 
throughout.  A  case  still  more  cogent  might  be  put,  where  a  vend'  3,  upon  a 
parol  agreement  for  a  sale  of  land,  should  proceed  to  build  a  hoi.  ,e  on  the 
land,  in  the  confidence  of  a  due  completion  of  the  contract.  ■  In  such  a  case, 
there  would  be  a  manifest  fraud  upon  the  party,  in  permitting  the  vendor  to 
escape  from  a  due  and  strict  fulfillment  of  such  agreement.  Sucli 
[*101]  a  case  is  certainly  distinguishable  from  ■'that  of  part  payment  of  the 
purchase-money;  for  the  latter  may  be  repaid,  and  the  parties  are 
then  just  where  they  were  before,  especially  if  repaid  with  interest.  A  man 
who  has  parted  with  his  money,  is  not  in  the  situation  of  a  man  against  whoi 
an  action  may  be  brought,  and  who  might  otherwise  sufier  irreparable  injur 
2  Story's  Eq.,  66. 

(4)  Moreland  v.  Le  Masters,  Nov.  term,  1837,  post. 
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Criminai.  Law — Indictment  Kecord. — The  record,  in  the  case  of  an  in- 
dictment, need  not  show  that  the  indictment  was  signed  by  the  prosecuting 
attorney,  nor  that  there  was  a  foreman  of  the  grand  jury. 

Indictment — Joinder  of  Courts. — In  an  indictment,  a  count  charging  a 
robbery  from  A  mav  be  joined  with  a  count  charging  an  assault  and  battery 
with  intent  to  rob  A. 

Same — Practice. — If  an  indictment  for  a  felony  contain  several  counts,  and 
it  be  proved  to  be  the  design  of  the  prosecuting  attorney  to  convict  the 
defendant  of  separate  felonies,  the  court  will  compel  him  to  elect  upon  which 
count  he  will  rely.  But  the  mere  circumstance  of  there  being  several  counts 
is  not,  of  itself,  sufficient  to  require  such  ah  election  to  be  made  (a). 

Challenge  of  Juror. — A  petit  juror,  in  a  criminal  case,  being  challenged 
and  examined  on  his  voire  dire,  testified  that  he  had  formed  and  expressed 
an  opinion  as  to  the  guilt  of  the  defendant  from  report ;  that  he  had  heard 
no  witness,  uo  he  knew  of,  speak  of  the  transaction ;  that  he  lived  eighteen 
miles  from  the  neigborhood  of  the  defendant,  and  had  not  been  there  since 
the  alleged  commission  of  the  offense.  Held,  that  the  challenge  was  not 
sustained  (6). 

Verdict — Amendment  of. — If  the  verdict  against  the  defendant  on  an  in- 
dictment be  informal,  the  jury  may  alter  it  on  motion  of  the  prosecuting 
attorney,  with  the  consent  and  in  presence  of  the  court,  so  as  to  give  it  the 
form  of  a  general  verdict  of  guilty. 

EIRROR  to  the  Montgomery  Circuit  Court. 

Blackford,  J. — 31'Grregg  was  indicted  in  the  Montgomery 
Circuit  Court.  The  indictment  contains  five  counts.  The 
first  three  counts  contain  charges  of  robbery  from  the  person 
of  William  Bennett.  Tiie  last  two  counts  are  for  assaults  and 
batteries  on  William  Bennett,  with  an  intent  to  rob  him.  The 
record  of  the  cause  commences  as  follows :  Be  it  remembered 
that,  at,  &c.,  on,  &c.,  before  the  judges,  &c.,  by  the  oaths  of 
Richard  Canine,  &c.  (the  other  names  are  here  inserted),  the 
grand  jurors  for,  &c.,  impanneled,  charged  and  sworn  to  in- 
quire in  and  for,  &c.,  upon  their  oaths  present,  that  Amariah 
31' Gregg,  &c.  The  prisoner  moved  the  Court  to  quash  the 
indictment,  but  the  motion  was  overruled.     He  then  moved 

(a)  See  Weiiiznrpfin  v.  T)ie  Slate,  7  Blkf.,  ISli. 

(fc)   Morgan  v.  Slevenson,  6  Ind.,  109  ;  BrntUord  v.  The  Slate,  15  Id.,  347. 
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[*102]  *that  the  jorosecuting  attorney  be  required  to  elect 
to  go  to  trial  either  on  the  counts  in  the  indictment 
charging  the  defendant  with  robbery,  or  on  those  counts  which 
charge  him  with  an  assault  and  battery  with  an  intent  to  com- 
mit a  robbery.     This  motion  was  also  overruled. 

The  plea  of  not  guilty  was  filed,  and  a  jury  called  to  try  the 
cause.  During  the  imiDanneling  of  the  jury,  one  of  the  jurors 
was  challenged  by  the  prisoner,  and  was  sworn  to  answer 
questions  as  to  his  indifference.  He  was  asked  by  the  prisoner 
the  following  question :  "  Have  you  formed  and  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  the  defendant?''  The 
juror  answered  as  follows:  ''I  have  formed  and  expressed  an 
opinion  as  to  the  guilt  of  the  said  defendant  from  report,  but 
have  heard  no  witness,  as  I  know  of,  speak  of  the  transaction. 
I  live  eighteen  miles  from  the  neighborhood  of  the  defendant, 
and  have  never  been  in  the  defendant's  neighborhood  since  the 
transaction  complained  of."  The  challenge  was  disallowed  by 
the  Court,  and  the  juror  was  sworn  in  chief. 

The  jury  found  a  verdict  against  the  prisoner  as  follows: 
"We,  the  jury,  find  the  defendant,  Amariah  A.  M^ Gregg,  to 
be  guilty  of  an  assault  and  battery  with  an  intent  to  rob.  We 
further  agree  that  he  is  guilty  of  grand  larceny.  We  further 
adjudge  him  to  be  imprisoned  for  six  years  at  hard  labor  in  the 
State  prison.  We  further  agree  to  fine  him  in  the  sum  of  $100." 
Upon  this  verdict  being  read  by  the  clerk,  the  prosecuting 
attorney  suggested  to  the  jury  to  change  their  verdict  as  follows : 
"We,  the  jury,  find  the  defendant,  Amariah  A.  l^P Gregg, 
guilty,  and  assess  that  he  be  imprisoned  for  six  years  at  hard 
labor  in  the  State  prison,  and  fine  him  in  the  sum  of  $100." 
This  alteration  was  accepted  by  the  jury,  and  the  verdict  so 
varied  was  given  by  them  accordingly.  The  prisoner  objected  to 
the  recording  of  the  verdict  thus  varied,  and  to  the  rendition  of 
judgment  thereon.  This  objection  was  overruled;  the  verdict 
as  altered  was  recorded,  and  a  judgment  rendered  conformably 
to  the  verdict  as  finally  given. 

The  first  objection  is,  that  it  does  not  appear  that  the  in- 
dictment was  signed  by  the  prosecuting  attorney,  nor  that  the 
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grand  jury  had  a  foreman,  nor  that  the  grand  jurors  were 
sworn  at  the  term  when  the  bill  was  found.  There  is  nothing 
in  this  objection.  The  record  need  not  show  that  the 
[*103]  ^indictment  was  signed  by  the  prosecuting  attorney, 
nor  that  there  was  a  foreman;  and  it  does  appear, 
with  sufficient  certainty,  that  the  grand  jurors  were  impanneled 
and  sworn  according  to  law. 

The  second  objection  is,  that  there  is  a  misjoinder  of  counts 
in  the  indictment,  and  that  it  ought  for  that  reason  to  have 
been  quashed.  The  question  raised  by  this  objection  i «. 
whether  a  count  charging  a  robbery  from  A  B  can  be  jointJd 
with  a  count  charging  an  assault  and  battery  with  intent  to 
rob  A  Bf  And  we  are  of  opinion  that  they  may  be  joined. 
The  offenses  are  of  the  same  nature,  and  subjected  by  statute 
to  the  same  punishment. 

It  is  objected,  in  the  third  place,  that  the  prosecuting  attor- 
ney should  have  been  compelled  to  elect,  whether  he  would  go 
to  trial  on  the  counts  for  robbery,  or  on  those  for  an  assault 
and  battery  with  an  intent  to  commit  a  robbery.  Where  there 
are  two  or  more  counts  for  apparently  distinct  felonies,  as  there 
legally  may  be  in  many  instances,  it  cannot  be  a  matter  of 
course,  as  the  plaintiff  in  error  contends  it  is,  for  the  defend- 
ant to  compel  the  prosecutor  to  elect  on  which  single  count  he 
will  go  to  trial.  If  that  were  the  case,  it  would  at  once  render 
nugatory  the  established  and  legal  practice  of  inserting  several 
counts  in  an  indictment  for  felony.  There  could  be  no  possi- 
ble use  in  inserting  several  counts,  if  the  defendant  could,  in 
effect,  have  them  all  but  one  struck  out  of  the  indictment. 
The  truth  is,  the  different  counts  in  an  indictment  for  felony, 
are  usually  drawn  with  a  view  to  one  and  the  same  transac- 
tion; and  the  object  of  inserting  several  counts  is,  that  some, 
one  of  them  may  be  found,  on  the  trial,  to  be  in  accordance 
with  the  evidence.  This  is  a  legitimate  object,  and,  the  Court 
will  never,  in  such  a  case,  interfere  with  the  proceeding.  It 
sometimes  happens,  no  doubt,  that  the  prosecutor's  object  in 
inserting  several  counts,  is  really  to  prosecute  the  defendant 
for  separate  felonies  by  means  of  one  indictment.     This  he  ha5> 
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110  right  to  do,  and  when  it  is  ascertained  before  the  trial  that 
ho  intends  to  do  it,  the  Court  will  defeat  his  design.  But  to 
enable  the  defendant  to  defeat  the  prosecutor's  intention  of 
trying  him  for  separate  oifenses,  it  lies  upon  the  defendant  to 
show  the  existence  of  such  an  intention.  It  was  tlie  want  of 
proof  of  such  intention  w^hich  prevented  the  prisoner,  in  the 

case  before  us,  from  obliging  the  prosecutor  to  elect 
[*104]     upon   *  which   of  the   counts   in    his   indictment  he 

would  rely.  The  prisoner  rested  his  motion  on  the 
single  fact,  that  there  were  several  counts  in  the  indictment; 
but  that  circumstance  was  no  evidence,  of  itself,  that  the  pros- 
ecutor's object  was  to  prove  separate  offenses. 

The  plaintiff  in  error,  as  to  this  matter,  refers  us  to  a  case 
in  Durnford  &  East's  Reports.  Justice  BuUer,  in  that  case, 
uses  the  following  language :  "  In  misdemeanors,  the  case  in 
Bnrroio  (984)  shows  that  it  is  no  objection  to  an  indictment 
that  it  contains  several  charges.  The  case  of  felonies  admits 
of  a  different  consideration;  but  even  in  such  cases  it  is  no 
objection  in  this  stage  of  the  prosecution  (after  verdict).  On 
the  face  of  an  indictment,  every  count  imports  to  be  for  a 
different  offense,  and  is  charged  as  at  different  times.  And  it 
does  not  appear  on  the  record,  whether  the  offenses  are  or  are 
not  distinct.  But  if  it  appear  belore  the  defendant  has 
pleaded,  or  the  jury  are  charged,  that  he  is  to  be  tried  for 
separate  offenses,  it  has  been  the  practice  of  the  judges  to 
quash  the  indictment,  lest  it  should  confound  the  prisoner  io 
his  defense,  or  prejudice  him  in  his  challenge  of  the  jury;  for 
he  might  object  to  a  juryman's  trying  one  of  the  offenses, 
though  he  might  have  no  reason  to  do  so  in  the  other.  But 
these  are  only  matters  of  prudence  and  discretion.  If  the 
judge  who  tries  the  prisoner,  does  not  discover  it  in  time,  I 
think  he  may  put  the  prosecutor  to  make  his  election  on  which 
charge  he  will  proceed.  But  if  the  case  has  gone  to  the  length 
of  a  verdict,  it  is  no  objection  in  arrest  of  judgment."  Young 
and  Others  v.  The  King,  3  T.  R.,  105.  These  observations  of 
Justice  Buller  are  very  satisfactory,  but  they  are  not  in  favour 
of  the  plaintiff  in  error.     It  does  not  appear  by  the  record 
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before  us,  that  the  Court  was  furnished  with  any  informatiou, 

independently  of  the  indictment;  that  separate  offenses  were  to 

be  tried. 

The  next  error  assigned  is,  that  the  Court  committed  an 

error   in   overruling  the   challenge   to  the  juror.     The  juror 

testified,  "that  he  had  formed  and  expressed  an  opinion  as  to 

the  defendant's  guilt  from  report;  but  that  he  had  heard  no 

witness,  as  he  knew  of,  speak  of  the  transaction ;  that  he  lived 

eighteen  miles  from  the  neighborhood  of  the  defendant,  and 

had  never  been  in  the   defendant's   neighborhood   since   the 

*  .  ... 

transaction  complained  of."     The  plaintiff  in  error  contends, 

that   this   statement  shows   that   the  juror   was   not 

[*105]     competent   to   sit    on  *the  trial  of  the  cause.     The 

English  law  upon  this  subject  is,  that  if  the  juror  has 

declared  that  the  prisoner  is  guilty,  or  will  be  hanged,  or  the 

like,  the  declaration  if  made  out  of  ill-will  to  the  party  is  a 

good  cause  of  challenge;    but  if  the   declaration  was  made 

from  the  juror's  knowledge  of  the  cause,  it  is  no  ground  of 

challenge.     2  Hawk.  PI.  Cr.,  418 ;  The  King  v.  Edmonds,  4 

Barn.  &  Aid.,  471.     The  latter  part  of  this  doctrine,  viz.,  that 

if  the  juror's  opinion  arises  from  his  knowledge  of  the  case,  it 

is  not  a  cause  of  challenge,  is  disputed  in  the  case  of  Ex  parte 

Vermilyea,  6  Cowan's  R.,  555. 

In    support  of  the  challenge,  the  plaintiff  in  error  relies 

principally  on  the  opinion  of  Ch.  Justice  Marshall,  in  the  trial 

of  Burr,  and  the  opinion  of  Justice  Woodward  in  the  case  of 

Ex  parte  Vermilyea,  to  which  Ave  have  already  referred.     In 

Burr's  trial,  the  Ch.  Justice,  in  the  course  of  his  remarks,  says, 

"  That   light    impressions    which   may  fairly  be  supposed   to 

yield  to  the  testimony  that  may  be  offered,  which  may  leave 

the   mind   open   to    a   fair   consideration   of  that   testimony,' 

constitute  no  sufficient  objection  to  a  juror;    but   that   those 

strong  and  deep  impressions,  which  will  close  the  mind  against 

the  testimony  that  may  be  offered  in  opposition  to  them,  which 

will  combat  that  testimony  and  resist  its  force,  do  constitute  a 

sufficient    objection   to   him."     1   Burr's  Trial,   416.     In   the 

case  of  Ex  parte    Vermilyea,  the  juror  testified  that  he  had 
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fceard  the  evidence  at  a  former  trial  of  the  cause,  and  had  made 
up  his  mind  perfectly  that  the  defendants  were  guilty;  and 
that  he  had  frequently  expressed  this  opinion.  He  stated 
further,  that  he  felt  no  bias  against  the  defendants;  that  if  the 
testimony  on  the  present  trial  should  appear  as  it  did  on  the 
former,  he  should  certainly  find  them  guilty;  but  that  he 
thought  he  was  competent  to  give  a  verdict  according  to  his 
oath  and  the  evidence.  The  Court  of  Oyer  and  Terminer, 
in  the  city  of  New  York,  overruled  the  challenge;  but  Justice 
Woodward  afterwards,  on  an  application  for  the  allowance  of 
a  certiorarn,  decided  against  the  competency  of  the  juror.  That 
case  is  not  much  like  the  one  before  us.  The  Judge,  however, 
in  his  opinion  cites  a  decision  of  Chief  Justice  Spencer,  in  a 
cas£  of  murder,  wiiich  applies  very  strongly  to  the  case  we  are 
considering.  It  is  in  these  words :  "  If  a  person  had  formed 
or  expressed  an    opinion   for  or   against   the  prisoner,   on    a 

knowlegde  of  any  of  the  facts  attending  the  murder, 
[*106]   ■  or  from  information  *  of  those  acquainted   with  the 

facts,  he  considered  it  a  good  cause  of  challenge ;  but 
if  the  opinions  of  the  jurors  were  formed  on  mere  rumors  and 
report,  he  decided  that  such  opinions  did  not  disqualify  the 
jurors."  This  decision  is  approved  of  by  Justice  Woodward, 
and  it  met,  as  he  says,  with  the  decided  approbation  of  the 
Supreme  Court  of  New  York. 

The  statute  which  we  have  on  this  subject  enacts,  "That  it 
shall  be  lawful  for  a  defendant,  or  the  Court,  to  require  jurors 
to  answer  on  oath,  whether  they  have  formed  or  expressed  an 
opinion  relative  to  the  guilt  or  innocence  of  such  accused 
person,  and  from  the  answer  to  such  question,  and  to  such 
others  as  may  be  asked  by  the  permission  of  the  Court,  the 
competency  of  such  jurors  shall  be  determined  upon  by  the 
Court."  Rev.  Code,  1831,  p.  197.  We  consider  that,  under 
this  statute,  when  the  juror  answers  that  he  has  formed  or 
expressed  an  opinion  of  the  defendant's  guilt,  there  are  other 
inquiries  to  be  made  before  the  juror  can  be  set  aside.  The 
nature  and  cause  of  the  opinion  must  be  inquired  into.  If  it 
appear   from    the   answers    of  the  juror,  or    from    any  other 
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testimony,  that  he  has  formed  or  expressed  au  opinion  of  the 
defendant's  guilt  out  of  ill-will  to  the  prisoner,  or  that  he  has 
such  a  fixed  opinion  of  the  defendant's  guilt,  as  will  probably 
prevent  him  from  giving  an  impartial  verdict,  the  challenge 
ought  to  be  sustained.  But  if  the  opinion  be  merely  of  that 
light  and  transient  character,  so  commonly  formed  when  we 
hear  any  reports  of  the  oommission  of  an  offense,  such  an 
opinion  merely  as  would  probably  be  changed  by  the  relation 
of  the  next  person  met  with,  it  is  not  a  sufficient  cause  of 
challenge. 

In  the  case  under  consideration,  the  juror's  opinion  was 
occasioned  merely  by  reports.  There  was  no  proof  that  the 
opinion  proceeded  from  ill-will  to  the  defendant,  or  that  it  was 
so  firmly  settled  as  to  justify  a  belief  that  the  juror  would  not 
do  the  defendant  justice.  The  challenge,  therefore,  could  not 
be  sustained. 

The  last  error  assigned  is,  that  the  verdict  was  improperly 
amended,  and  that  the  amended  verdict  is  consequently  void. 
We  do  not  see  any  thing  in  the  transaction  alluded  to  that  is 
sufficient  to  avoid  the  verdict.  The  indictment  contains  two 
sets  of  counts;  the  first  set  for  robbery;  the  second  for  an 
assault  and  battery  with  intent  to  rob.  The  jury  found  the 
defendant  guilty  of  the  charge  contained  in  the  second 
[*107]  set  of  ^counts,  and  also  of  grand  larceny.  The  pun- 
ishment assessed  by  the  jury  was  adapted  to  the 
charges  in  the  indictment.  There  was  no  charge  of  larceny. 
Under  these  circumstances,  there  was  no  error  in  the  prosecu- 
ting attorney's  ascertaining  from  the  jury,  in  the  presence  of 
the  Court  and  with  its  permission,  whether  it  was  a  general 
verdict  of  guilty  which  they  intended  to  find,  and  in  his  pre- 
senting them  with  the  form  of  such  a  verdict,  to  be  disposed 
of  as  they  might  think  proper. 

There  is  no  error  in  the  proceedings  of  the  Circuit  Court  in 
this  cause,  and  the  judgment  must  be  affirmed. 

Fe7'  Curiam. — The  judgment  is  affirmed  with  costs. 

A.  S.  White  and  D.  Wallace,  for  the  plaintiff. 
W  Hcroc',  for  the  State. 
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License — (DoNSTirunoNAii  Law. — The  statute  imposing  a  fine  upon  any 
person  who  shall,  without  having  a  license  as  required  by  law,  vend  any 
foreign  merchandise  within  this  State,  is  not  in  violation  of  the  constitution 
of  the  United  States  (a). 

ERUOR  to  the  Bartholomew  Circuit  Court. 

^NPKiNXEY,  J. — Beall  was  indicted  for  selling,  by  retail, 
one-fourth  of  a  pound  of  tea,  without  having  a  license  or 
permit  to  vend  foreign  merchandise,  which  it  is  averred  the  tea 
was.  He  demurred  to  the  indictment,  and  the  demurrer  being 
overruled,  judgment  was  rendered  against  him.  He  complains 
of  this  judgment  as  erroneous,  and  contends  that  the  act  of 
the  legislature  on  which  the  prosecution  is  founded  is  repugnant 
to  the  constitution  of  the  United  States,  and  therefore  void. 

The  section  of  the  act  to  which  exception  is  taken  reads  as 
follows :  "  Every  person  who  shall  in  proper  person,  or  by  an 
agent,  vend  any  merchandise  which  may  not  be  the  product 
of  the  United  States,  without  having  a  license  or  permit  so  to 
do,  as  is  or  may  be  designated  by  law,  shall  be  fined  in  any 
sum  not  exceeding  ^100."  R.  C,  1831,  p.  191  (1).  It  is  confi- 
dently believed  that  no  conflict  or  repugnance  exists  between 
this  provision  and  the  powers  delegated  to  the  General 
[*108]  ^Government.  It  is,  however,  urged  that  it  is  an 
assumption  by  the  State  of  a  right  to  reach  a  subject 
of  taxation  which,  by  the  constitution  of  the  United  States,  is 
committed  exclusively  to  Congress.  The  question  made,  if  it 
were  for  the  first  time  before  a  judicial  tribunal,  would  un- 
questionably be  of  peculiar  importance,  and  demand  the  most 
rigid  examination ;  for  it  is  supposed  that  of  all  questions  that 
arise  under  the  various  forms  of  government  which  exist,  none 
excite  greater  interest  or  prompt  to  more  close  investigation 


(a)  So  decided  in  the  recent  case  of  Ward  v.  The  Slate  of  Maryland  (Court  of  jSppeals). 
Keportcd  in  July  No.,  1S70,  American  Law  Kegister. 
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than  those  which  aiFect  the  subject  of  taxation,  whether  founded 
on  the  extent  of  the  burthen  or  the  right  to  impose  it. 

The  question  now  before  us,  when  first  made  in  the  highest 
tribunal  in  the  country,  was  investigated  with  hibor  and 
patience,  and  its  decision  sustained  by  a  lucid,  elaborate  and 
convincing  argument.  It  has  also  been  decided  by  the  Appel- 
late Court  of  a  sister  State.  When  we  say  decided,  we  do  not 
wish  to  be  understood  as  expressing  the  opinion  that  the  par- 
ticular point  before  us  has  been  decided,  but  that  the  question 
decided  in  those  cases  was  decisive  of  the  principle  involved 
in  this.  The  question  is  not  therefore  clothed  with  its  original 
interest,  and  our  examination  of  it  will  be  limited. 

That  part  of  the  constitution  of  the  United  States  (art.  1, 
sec.  10),  to  which  the  act  of  the  legislature  is  supposed  to  h^ 
repugnant,  is  as  follows:  -'No  State  shall,  witnout  the  consent 
of  the  Congress,  lay  any  imposts  or  duties  on  imports  or  ex- 
ports, except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws."  This  provision  of  the  constitution,  in 
the  decision  of  the  Supreme  Court  of  the  United  States  to 
which  we  referred  {Brown  v.  The  State  of  Maryland,  12 
Wheat.,  419),  was  fully  expounded;  and  as  that  case  is  relied 
upon  in  support  of  the  objection  to  the  indictment,  it  is  proper 
to  turn  our  attention  to  the  point  decided  by  it.  The  Browns 
were  indicted  on  a  statute  of  Maryland,  subjecting  "importers 
of  foreign  articles  or  commodities  of  dry  goods,  wares  or  mer- 
chandise, by  bale  or  package,  &c.,  and  other  persons  selling 
the  same  by  wholesale,  bale  or  package,  &c.,  to  penalties,  who 
did  not  before  they  sold,  &c.,  take  out  a  license."  They  were 
indicted  as  importers,  and  charged  with  having  imported  and 
sold  one  package  of  foreign  dry  goods  without  having  a  license 
to  do  so.  They  demurred  to  the  indictment  in  the  inferior 
court  in  which  the  prosecution  was  instituted,  and  on 
*109]  *judgment  being  given  against  them,  which  was 
affirmed  by  the  Appellate  Court  of  the  State,  they 
took  the  case  by  writ  of  error  to  the  Supreme  Court  of  the 
United  States.  That  Court,  Ch.  Justice  Marshall  delivering 
its  opinion,  reversed  the  iudgmcnt  of  the  Court  of  Appeals  of 
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Maryland,  on  the  ground  that  the  act  of  that  State,  on  which 
the  indictment  was  founded,  was  repugnant  to  the  constitution 
of  the  Uyiited  States,  and  void. 

Between  the  act  of  3Iaryland,  thus  pronounced  void,  and 
the  act  of  this  State,  the  validity  of  which  is  questioned,  there 
seems  to  be  an  immeasurable  difference.  The  act  of  the  former 
State  assumed  the  right  of  levying  a  tax  on  imports,  without 
bringing  that  tax  within  the  constitutional  exception,  whereas 
that  of  this  State  is  only  the  exercise  of  a  rightful  and  undenied 
power  of  taxing  its  citizens,  and  the  property  within  it,  without 
obstruction  to  the  powers  of  congress.  Without  remarking 
further  upon  this  act,  the  broad  ground  is  taken,  and,  it  is 
believed,  can  be  successfully  maintained,  that  this  State,  situated 
as  it  is,  can  not  pass  an  act  that  would  be  repugnant  to  the 
provision  of  the  constitution  of  the  United  Slates  which  we  have 
quoted.  No  port  of  entry  for  the  introduction  of  foreign 
imports  has  been  established  by  Congress  within  the  State. 
The  State  itself  has  not  undertaken  to  establish  one.  It, 
therefore,  without  having  a  port  of  entiy,  could  not  lay  a  tax 
on  imports,  for  such  a  tax  must  meet  its  subject,  as  laid  down 
by  Ch.  Justice  Marshall,  in  the  case  of  Brown,  before  its 
incorpc  *ation  with  the  great  mass  of  property'  in  the  State,  for 
then  its  distinctive  character  as  an  import  is  lost.  It  becomes, 
from  the  moment  of  such  incorporation,  the  legitimate  sulyect 
of  taxation.  An  act  of  this  State  can  only  affect  such  property, 
and  opposes  no  obstruction  to  any  power  granted  to  congress. 

It  is  believed  that  there  is  no  other  provision  of  the  consti- 
tution of  the  United  States,  to  which  this  act,  after  a  moment's 
reflection,  can  be  supposed  to  be  repugnant,  except  it  be  to  that 
which  gives  to  Congress  the  power  to  regulate  commerce 
between  the  States.  Our  act  does  not  interfere  with  the 
exercise  of  that  power.  It  contemplates  no  restriction  upon 
such  commerce;  it  imposes  no  burthens  upon  it;  nor  can  it  be 
tortured  into  a  transit  duty.  The  power  it  asserts  is  inseparable 
from  sovereignty  essential  to  its  existence,  and  one  which  all 
expounders  of  the  constitution  admit  to  liave  been 
[*110]     reserved.     *The  State  would  become  a  mere  appanage 
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of  the  general  government  unless  this  power  was  possessed. 
Upon  a  point  thus  clear,  argument  seems  to  be  unnecessary. 

Per  Curiam. — The  judgment  is  afl&rmed,  with  costs. 

P.  Sweetser,  for  the  plaintiff. 

W.  Uorod,  for  the  State. 


(1)  Accord.  Kev.  Stat.  1838,  p.  217. 


Cowger  v.  Gordon  and  Another. 

Vendor  and  Purchaser — False  Kepresentations  by  Vendor. — Debt  on 
a  sealed  note  for  the  payment  of  $100.  Plea,  that  the  note  was  given  in 
part  consideration  of  a  oertain  half  quarter  section  of  land,  received  by  the 
defendant  from  the  plaintiff  ir  exchange  for  another  tract ;  that  at  the  time 
of  tlie  contract,  and  to  induce  the  defendant  to  make  it,  the  plaintiff 
represented  to  him  that  he  had  measured  the  half  quarter  section  of  land, 
and  that  it  included  a  certain  field,  and  a  certain  piece  of  bottom  land 
containing  fifteen  acres;  that  the  defendant,  ignorant  of  the  boundaries  of 
the  land,  and  relying  on  the  plaintiff's  representation,  made  the  exchange 
and  gave  the  note;  that  the  defendant  has  since  discovered  that  the  land  so 
received  by  liim  does  not  include  the  field  or  bottom  land,  and  that  it  is  not 
worth  as  much  by  $200  as  it  would  have  been  had  its  situation  been  as  the 
plaintiff  represented  it. 

Held,  on  demurrer,  that  the  plea  was  a  bar  to  the  action. 

Same. — If  the  vendor  of  real  estate  undertake  to  point  out  to  the  purchaser 
the  boundaries  of  the  land,  or  the  place  where  it  lies,  or  its  improvements, 
he  does  it  at  his  peril,  and  is  liable  for  any  mistake  in  the  description  (a). 

ERROR  to  the  Bush  Circuit  Court. 

Stevens,  J. — Debt  upon  a  writing  obligatory  for  the  pay- 
ment of  $100,  Plea,  failure  of  consideration.  Demurrer  to 
the  plea;  demurrer  sustained,  ,and  final  judgment  for  the 
plaintiff. 

The  plea  avers  that  the  consideration  on  which  the  writing 
obligatory  is  founded  was  a  part  of  the  difference  in  value, 
which  Cowger  undertook  to  pay  the  Gordons  in  an  exchange 

(a)   Fo'-l  V.  WiJiiams,  6  Ind.,  219. 
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of  two  certain  half  quarter  sections  of  land,  which  were 
exchanged  between  them,  containing  eighty  acres  each,  &c.; 
the  Goi'dons,  at  the  time  of  the  exchange,  for  the  purpose  of 
inducing  Cowger  to  make  the  exchange,  and  also 
[*111]  pay  the  *difference  in  value  asked  of  him  in  exchange 
by  them,  pointed  out  and  represented  to  Cowger  that 
they  had  measured  the  land,  and  that  the  west  and  south  lines 
extended  so  as  to  include  a  certain  field,  and  also  a  certain 
bottom  containing  fifteen  acres  of  land;  that  Cowger  being 
wholly  ignorant  of  the  lines,  relied  upon  the  statements  of  the 
Gordons  and  made  the  exchange,  &c. ;  that  Cowger  has  since 
discovered  that  the  west  and  south  lines  of  said  half  quarter 
section  do  not  include  the  said  field,  nor  the  said  fifteen  acres 
of  bottom;  and  that  the  said  half  quarter  section  is  worth 
$200  less  than  it  w^ould  have  been,  had  it  included  the  said 
field  and  the  said  bottom  land. 

The  demurrer  to  the  plea  is  special,  and  assigns  for  cause 
of  demurrer  that  the  plea  neither  charges  a  warranty  nor  a 
scienter. 

The  question  before  us  is  as  to  the  sufficiency  of  the  plea. 
This  plea  shows  that  Covjger  got  the  right  half  quarter  of 
land,  that  is,  the  one  he  contracted  for,  and  that  it  contains 
the  proper  number  (>^  acres;  but  charges  that  he  was  deceived 
as  to  where  its  west  and  south  lines  would  run;  that  the 
mistake  injures  him  to  the  amount  of  $200;  and  that  notwith- 
standing the  half  quarter  section  of  land  which  he  has  got  is 
the  correct  one,  so  far  as  the  numbers  and  the  quantity  are 
concerned,  yet  he  has  not  got  the  land  which  the  vendor 
showed  and  sold  to  him.  It  is  not,  however,  charged  in  the 
plea  that  the  Gordons  knew  that  they  showed  the  wrong  land 
to  Cowger ;  it  is  not  charged  that  they  knew  that  this  field  and 
piece  of  bottom  containing  fifteen  acres  were  not  included 
within  the  lines  of  the  half  quarter.  It  may  be  that  the 
Gordons  honestly  believed  that  they  stated  the  truth.  Nor 
does  the  plea  allege  that  the  Gordons  warranted  that  those 
lines  would  enclose  this  field  and  bottom. 

The  counsel  for  the  Gordons  insist  that  there  must  be  either 
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a  scienter  or  a  warranty  laid;  that  the  subject-matter- was  a 
mere  opiuion  about  which  the  Gordons  had  a  right  to  express 
their  belief;  and  that  they  can  not  be  held  accountable  for  that 
belief,  unless  at  the  time  they  knew  it  was  false,  or  unless  they 
expressly  warranted  the  fact  to  be  true;  that  Cowger  was  not 
bound  by  their  opinion ;  that  he  ought  to  have  ascertained  the 
truth  for  himself;  that  by  the  use  of  ordinary  care  and 
diligence  he  could  have  known  the  truth  of  the  case,  and  that 

the  law  required  of  him  to  do  so. 
[''^112]          *In  the  sale  of  goods  and  chattels,  the  rule  is  wel' 

settled  that  caveat  emptor  applies  with  all  its  forcn. 
and  the  buyer  purchases  at  his  peril  with  regard  to  the  qualit  t 
or  goodness  of  the  commodity ;  and  that  the  vendor  is  liabl  ? 
for  no  defect  in  these  particulars,  unless  he  make  an  express 
warranty,  or  be  guilty  of  fraud.  The  rule  is,  if  there  is  no 
express  v/arranty  or  fraud  on  the  part  of  the  seller,  the  buyer 
murft  abide  all  losses  from  defects  of  quality,  soundness, 
goodness,  &c.  The  seller  is  not  bound  to  point  out  facts 
affecting  the  value  of  the  commodity,  if  the  means  of  informa- 
tion are  equally  in  the  power  of  the  buyer.  The  seller, 
however,  must  mot  commit  a  fraud  on  the  buyer,  by  using, 
undue  means  or  craft  to  prevent  him  from  discovering  the 
defects.  Each  party  in  these  transactions  judges  for  himself, 
and  must  rely  on  his  own  skill  and  judgment.  Sugden's 
Vend.,  1,  2 ;  2  Kent's  Comm.,  478,  484,  and  notes. 

The  rule,  caveat  emptor,  applies  to  defects  in  the  quality  and 
noodness  of  real  estate;  and  even  in  some  special  cases  to  the 
title  also.  Sugd.  Vend.,  1,  2,  210;  Shenvood  v.  Salmon,  2 
Day,  1 28 ;  Moore  v.  Turbcville,  2  Bibb,  602 ;  Lowndes  v.  Lane, 
2  Cox,  363;  Oldfieldv.  Round,  5  Ves.,  jun.,  508;  Shirley  v. 
Davis,  6  Ves.,  jun.,  678,  cited;  1  Ball  &  Beat.,  250,  506.  But 
in  the  sale  of  goods  and  chattels  the  rule  is  very  different,  :is 
it  respects  the  title.  If  the  vendor  is  in  possession  of  the 
commodity  sold,  and  points  it  out  to  the  vendee  as  his,  the  I'ulo 
caveat  emptor  as  to  title  does  not  apply;  the  law  implies  tliat 
the  seller  warrants  the  title.  The  same  implied  warranty 
must  exist  in  the  sale  of  real  estate,  so  far  as  the  identity  of 
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the  estate  shown  to  the  purchaser  comes  in  question.  If  A 
holds  a  patent  from  the  United  States  for  the  northwest  quarter 
of  a  certain  section,  and  is  negotiating  a  sale  of  it  to  B,  and 
in  attempting  to  show  it  to  B  accidentally;  and  by  sheer 
mistake,  shows  him  the  southwest  quarter,  and  neither  of  them 
i:  -xgnizaut  of  the  mistake;  yet  if  B  should  purchase  the 
land  named  in  the  patent,  supposing  it  to  be  the  land  A  had 
showed  to  him,  and  take  a  deed  of  conveyance  from  A,  he 
could  rescind  the  contract  as  soon  as  the  mistake  should  be 
discovered ;  although  the  purchaser  might,  by  strict  diligence, 
have  ascertained  before  the  purchase  that  he  had  been  showii 
the  wrong  quarter.     It  has  been  frequently  decided,  that  if  a 

vendor  when  treating  of  a  sale  of  real  estate,  make  a 
1*118]     ^representation  which  is  not  true  in  fact,  though  he 

believed  it  to  be  so  when  he  made  It,  a  performance 
cannot  be  compelled.  2  Hov.  on  Fr.,  9 ;  Higginson  v.  Clov'es 
15  Ves.,  516;  Wall  v.  Stubbs,  1  Madd.,  54;  Waters  v.  3Iat- 
tingley,  1  Bibb.,  244. 

The  case  of  M'Ferran  v.  Taylor,  3  Cranch,  270,  settles  thai 
principle.  The  case  was  this :  Taylor  held  a  military  wan  ant  for 
military  services,  for  one  thousand  acres  of  land  upon  a  branch 
of  the  Licking  river.  The  land  had  never  been  surveyed, 
and  it  was  not  known  to  any  one  where  the  lines  would  run. 
Taylor  supposed  that  the  warrant  included  a  branch  called  the 
Hingston  fork,  on  which  the  land  was  rich  and  valuable.  He 
sold  to  JI'Fen-an  five  hundred  acres  of  the  land  contained  in 
the  warrant,  to  be  laid  off  to  3PFerran  in  a  square  or  an 
oblong  on  any  side  or  end  of  the  one  thousand  acres  that 
M'Ferran  might  choose,  so  soon  as  the  one  thousand  acres 
should  be  surveyed.  Taylor  represented  to  3FFerran  that  it 
lay  on  the  Hingston  branch.  When  it  came  to  be  surveyed,  it 
lay  upon  the  Slate  branch,  where  lands  were  poor  and  not 
valuable.  At  the  time  of  the  sale,  it  was  possible  by  a  suffi- 
cient examination  to  have  known  the  truth  of  the  case ;  and  if 
sufficient  diligence  and  caution  had  been  used  on  the  part  of 
3I'Ferran,  he  might  have  ascertained  on  which  of  these 
branches  the  land  would  lie;  but  he  did  not  do  so.     He  saw 
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proper  to  take  Taylor's  word,  and  made  his  contract  accord- 
ingly. Judge  3Ia7^shaU,  when  disposing  of  the  case,  said, 
Taylor  represented  the  land  in  his  warrant  to  lie  on  the 
Hingston  fork  of  Licking,  when  in  truth  it  lay  on  the  Silate 
fork,  where  lands  are  much  less  valuable  than  on  the  Hingston 
fork;  that  this  is  a  material  misrepresentation  cannot  be 
denied;  but,  said  he,  it  is  urged  that  there  is  no  fraud,  and  as 
the  contract  relates  only  to  the  land  contained  in  the  warrant, 
Taylor  was  not  accountable  for  the  place  where  the  land  might 
lie  when  surveyed;  that  the  mistake  was  accidental,  and  at  the 
time  had  no  influence  on  the  contract.  This  apology,  he  said, 
is  no  doubt  strictly  true,  but  that  does  not  furnish  a  legal 
justification  for  Taylor.  He  sold  the  property  and  pointed  out 
where  it  lay,  and  he  is  liable  for  the  mistake  he  has  made. 
He  sold  that  which  he  did  not  own,  and  must  answer  for  his 
inadvertence  in  damages. 

The  case  of  East  v.  Matheny,  1  Marsh.,  192,  is  directly  in 
point.  East  sold  Matheny  two  lots  in  the  town  of  Nicholas- 
ville,  and  in  pointing  out  the  lots  to  Matheny,  he 
[*114]  represented  *that  they  included  a  certain  post  and 
rail  fence,  and  some  other  improvements  which  they. 
did  not.  This  representation  was  entirely  a  mistake  on  the 
part  of  East,  as  it  was  proved  on  the  trial.  Ea^t  really  sup- 
posed that  his  representation  was  true;  and  Matheny,  if  he 
had  chosen  so  to  do,  could  have  ascertained  for  himself  where 
the  lines  of  these  lots  did  run;  but  he  did  not  do  so.  He 
purchased  and  gave  his  notes  for  the  payment  of  the  purchase- 
money,  and  before  he  paid  the  notes  the  mistake  was  discov- 
ered; and  on  a  suit  upon  the  notes,  Matheny  set  up  the 
damages  which  he  had  sustained  by  that  mistake,  as  a  set-off 
to  so  much  of  the  purchase-money,  and  it  was  allowed  him  by 
the  Court. 

We  think  these  cases  settle  the  case  before  us.  If  a  person 
sell  real  estate  simply  by  the  description  contained  on  the  face 
of  his  title  papers,  he  is  not  accountable  for  its  location,  its 
lines,  &c.;  but  if  he  undertake  to  point  out  to  the  purchaser 
the  lines,  or  the  place  where  it  lies,  or  its  improvements,  he 
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does  it  at  his  peril.  If  he  muke  a  mistake  it  is  at  his  own 
loss.  The  rule  caveat  emptor  cannot  apply.  When  the  vendor 
undertakes  to  point  out  and  show  the  particular  premises,  the 
lines,  the  improvements,  &c.,  to  the  vendee,  the  law  implies  a 
warranty  that  he  is  pointing  out  and  showing  the  true  and 
identical  premises,  lines,  improvements,  &c.,  that  he  is  selling ; 
and  if  he  make  a  mistake  he  must  be  accountable. 

The  plea  in  this  case  is  not  very  skillfully  drawn ;  but  it  is 
sufficient  to  bar  the  action,  if  the  principles  above  laid  down 
are  correct,  and  of  that  we  have  no  doubt.  Whether  Cowger's 
loss  was  one  hundred  dollars,  or  more  or  less  than  one  hundred 
dollars,  we  know  not ;  he  avers  it  is  two  hundred  dollars,  and 
that  is  sufficient  under  the  demurrer  to  bar  the  whole  action. 
If  the  plaintiffs  had  taken  issue  on  tho  facts  alleged,  the  truth 
of  the  statements,  as  well  as  the  amount  of  the  defendant's 
damages,  would  have  been  determined  by  the  jurors,  from  the 
evidence  which  might  have  been  adduced  upon  the  trial. 

Fer  Curiam.— The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

/.  Bariden,  for  the  plaintiff. 

0.  H.  Smith,  for  the  defendants. 


[*115]     Ray  and  Wife  v.  Doughty  and  Another,  Admin- 
istrators, in  Error  (a). 

THE  tinal  settlement  of  the  accounts  of  executors  and 
administrators  in  the  Probate  Court  is  considered  prima  facie 
correct;  and  the  settlement  can  only  be  interfered  with  by  a 
Court  of  Chancery,  in  very  clear  cases  of  mistake  or  fraud. 
Allen  V.  Clark,  2  Blackf.,  343  (a). 

The  administrator  of  an  administrator  is  not  administrator 
of  the  first  intestate,  nor  has  he  a  right  to  administer  any 
of  the  goods  of  such  intestate ;  but  it  is  his  duty  to  make  a 

(a)  Seo  Riser  t.  Snoddy,  7  Ind.,  442. 
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eettlement  with  the  Probate  Court,  of  the  business  done  by  hia 
intestate  in  the  first  administration. 

If  one  of  the  co-administrators  of  an  estate  die,  the  admin- 
istrator of  the  deceased  is  the  proper  person  to  pay  any  balance 
due  to  the  estate  from  such  co-administrator,  and  the  surviving 
co-administrator  is  the  proper  person  to  receive  it. 

It  appeared,  on  the  settlement  of  an  estate  in  the  Probate 
Court,  that  the  payments  which  had  been  made  by  the 
administrator,  amounted  to  $3,010.  Meld,  that  an  allowance 
to  the  administrator  of  $180,  as  commissions,  was  not  object- 
tionable  as  being  too  high. 

The  Probate  Court,  on  the  settlement  of  an  estate  of  which 
A  and  B  were  administrators,  had  charged  A  with  only  $3,010, 
although  the  inventory  and  sale-bill,  signed  by  both  the 
administrators,  amounted  to  a  much  larger  sum.  Held,  that 
the  record  of  the  Probate  Court,  in  the  absence  of  all  proof, 
except  the  inventory  and  sale-bill,  was  conclusive  proof  that 
the  sum  charged  to  A  was  the  whole  amount  that  had  come 
into  his  hands  to  be  administered. 

An  executor  may  be  passive,  by  not  obstructing  his  co-exe- 
cutor from  obtaining  the  assets,  without  making  himself 
responsible  even  to  the  creditors  of  the  testator.  Langford  v. 
Gascoyne,  11  Ves.,  333  (6). 

The  widow  and  administratrix  of  A,  being  in  the  ninteenlh 
year  of  her  age,  received  from  her  co-administrators,  B  and  C, 
certain  goods  as  her  legal  portion  of  her  deceased  husband's 
estate.  Held,  that  in  case  the  widow  committed  a  devastavit 
of  the  goods,  and  it  be  considered  that  B  and  C,  by  the 
delivery  of  them  to  her,  had  contributed  to  that 
[*116]  devastavit,  B  and  C  *may  be  liable  to  the  creditors 
of  the  intestate  for  such  delivery  of  the  goods,  but 
they  can  not  be  liable  for  it  to  the  widow  herself. 

Held,  also,  that  whilst  the  letters  of  such  infant  administra- 
trix remained  unsuspended  and  unrevoked,  the  payments  made 
to  her  by  the  debtors  of  the  intestate,  and  the  delivery  of  goods 

(t)  Daris  v.  Walford,  2  Ind.,  88  ;    Brarlon  v.  The  Slate,  25  Id.,  82. 
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of  the  estate  to  her  by  her  co-administrators,  are  to  be  consid- 
ered in  the  same  light  as  if  her  authority  were  undisputed. 
1  Williams  on  Ex'rs,  371. 

The  granting  of  letters  of  administration  is  a  judicial  act, 
and  where  the  Court  granting  them  has  jurisdiction,  individuals 
and  Courts  of  justice  are  bound  to  respect  the  authority  of  the 
letters^  and  to  presume  omnia  rite  acta.  Wesicott  v.  Cady,  5 
Johns.  Ch.  R.,  334. 

An  administratrix  took  into  her  possession  a  part  of  the 
assets  with  the  knowledge  of  her  co-administrator,  and  con- 
verted them  to  her  own  use.  Held,  that  though  the  administra- 
trix was  a  minor,  her  co-administrator  was  not  liable  for  the 
devastavit. 

An  administrator  is  liable  for  any  interest  he  may  nave 
collected  on  the  debts  due  to  the  estate. 

A  Court  of  Chancery  may  take  the  opinion  of  a  jury  as  to 
any  of  the  facts  in  controversy  between  the  parties,  whenevex 
it  thinks  proper  to  do  so. 


Hedley  v.  The  Board  of  Commissioners  of  Frankliu 

County. 

CoTTNTY  Commissioners — Appointment  op  Officers. — The  statute  author- 
izing the  board  of  commissioners  of  any  county  in  which  the  office  of 
recorder  becomes  vacant  by  death,  resignation,  removal,  or  otherwise,  tc 
appoint  some  person  to  supply  the  vacancy  until  the  next  general  election, 
is  not  unconstitutional  fa). 

Same. — The  board  of  county  commissioners  can  not  create  a  vacancy  in  the 
office  of  recorder,  but  when  such  vacancy  has  occurred,  they  may  declare 
its  existence,  and  make  an  appointment  to  supply  it,  in  conformity  with 
the  statute  (6). 

Appeai.  from  County  Board— Practice. — In  the  case  of  an  appeal  to  the 
Circuit  Court,  from  the  judgment  of  a  board  of  county  commissioners,  the 


(a)  See  CUtj  of  Lafayette,  etc.,  v.  Jenners,  10  Ind.,  70. 
(t)    Vonkeij  v.  The  Slate,  27  Ind..  236  ;  19  Id.,  Sab. 
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cause  must  be  re-tried  on  the  merits;  and  it  will  be  presumed  by  the 
Supreme  Court  to  have  been  so  re-tried,  if  the  record  show  nothing  to  the 
contrary,  and  the  Circuit  Court  have  given  a  final  judgment  in  the  case  (c). 

[*117]     ERROR  to  the  Franklin  Circuit  Court. 

M'KiNNEY,  J. — The  board  of  commissioners  of 
Franklin  county,  at  its  May  term,  1833,  made  the  following 
order :  "  It  appearing  to  the  satisfaction  of  the  board  that  the 
office  of  recorder  for  the  county  of  Franklin,  and  State  of 
Indiana,  is  vacant^  in  consequence  of  the  removal  of  John 
Hedley,  the  late  incumbent  of  said  office,  the  board  appoints, 
&c."  From  the  decision  of  the  board  an  appeal  was  taken  \<t 
the  Circuit  Court,  and  that  court  was  moved  to  aside  set  and 
quash  the  proceedings  of  the  commissioners  on  ihe  following 
grounds:  1.  That  the  board  of  commissioners 'had  no  authority 
to  declare  the  office  vacant,  2.  That  the  board  of  commis- 
sioners had  no  jurisdiction  or  power  to  appoint  a  recorder  for 
said  county.  3.  That  the  said  John  Hedley  had  no  notice  of 
the  examination  .of  the  said  matter,  and  that  no  charges  were 
exhibited  against  him.  Several  errors  are  assigned  as  having 
been  committed  by  the  Circuit  Court,  the  principal  of  which 
is,  its  having  rendered  final  judgment  on  overruling  the  motion 
to  set  aside  and  quash  the  proceedings  of  the  board  of  com- 
missioners. 

We  will  examine  the  several  points  which  have  been  made 
by  the  plaintiff  in  error,  pursuing  the  order  in  which  they 
were  presented, 

1.  The  most  serious  question  that  has  been  discussed  relates 
to  the  constitutionality  of  the  act  which  authorizes  the  board 
of  commissioners,  in  their  respective  counties,  in  which  "the 
office  of  recorder  shall  become  vacant  by  death,  resignation, 
removal,  or  otherwise,"  to  appoint  some  suitable  person  to  fill 
the  same,  who  shall  continue  in  office  until  the  time  of  the 
next  general  election.  Stat,,  1832,  p,  263  (1).  This  statutory 
provision  is  said  to  conflict  with  the  10th  sec,  11  art.,  of  the 
constitution  of  the  State,  which  provides  for  the  election  of  a 

(c)  PuTvianoe  v.  Drover,  20  Ind.,  238  ;  7  Id.,  471  ;   U  Id.,  292  ;   1  Id.,  79  ;    5  I'.lackf.,  h'Ji 
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recorder  in  each  county,  and  that,  therefore,  the  office  of  a 
recorder  can  only  be  filled  by  election,  as  provided  for  by  the 
constitution. 

The  filling  a  vacancy  in  an  office  until  the  period  of  the  next 
general  election  does  not  seem  to  be  opposed  to  the  constitu- 
tional requirement  that  such  officer  should  be  elected.  The 
exercise  of  this  power  is  essential  to  prevent  great  and  obvious 
injury  to  the  community.  The  preservation  of  the  records  is 
secured,  and  the  duties  of  the  office  performed.  The  vacancy 
is  to  be  filled  by  an  appointment,  not  for  seven  years, 
[*118]  the  ^constitutional  term  of  service  of  a  recorder,  but 
until  the  next  general  election.  If  the  legislature  had 
authorized  the  appointment  of  a  recorder  for  the  term  of  seven 
years,  or  for  a  term  that  would  deprive  the  electoi's  of  tho 
county  from  filling  the  office  by  the  exercise  of  their  franchise 
at  the  earliest  period,  then  the  objection  would  have  been  well 
taken.  The  mode  of  filling  the  vacancy  was  a  mere  question 
of  expediency,  and  by  committing  it  to  the  officers  of  the 
several  counties  the  least  possible  delay  has  been  avoided. 
Although  the  authority  is  not  given  by  the  lette?  of  the  consti- 
tution, yet  to  deny  its  implication  and  its  exercise  would  be  to 
oppose  those  sound  rules  of  construction  which  have  been 
adopted  by  the  most  enlightened  courts  in  the  exposition  of 
constitutional  provisions. 

The  exercise  of  the  power  by  the  legislature,  of  authorizing 
vacancies  in  offices  to  be  filled  by  aj^pointment  until  the  next 
general  election,  is  not  confined  to  the  office  of  recorder.  It 
extends  to  sheriffs  and  coroners,  each  of  which  officers  the  con- 
stitution requires  to  be  elected  by  the  qualified  electors  in  each 
county;  yet  the  legislature  has,  from  its  first  session,  required 
the  Governor  to  fill  vacancies  in  those  offices  which  may  have 
occurred  "  by  death,  resignation,  removal  from  office,  &c.,  until 
the  next  general  election,  and  until  a  successor  be  duly  elected 
and  qualified  into  office."  It  is  true,  that  the  exercise  of  this 
L/.tter  authority,  if  not  warranted  by  the  constitution,  would 
not  sustain  its  exercise  in  the  case  of  the  recorder.  But  the 
cocemporaneous  exposition  of  a  constitution,  or  of  a  \a.w,  is 
.       (333) 
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entitled  to  great  respect,  and  courts,  when  such  exposition  has 
been  judicial,  rarely  feel  justified  in  departing  from  it.  Such 
exposition  by  the  legislative  branch  of  the  government,  though 
not  obligatory  upon  a  co-ordinate  branch,  the  judiciary,  must 
be  viewed  by  the  latter  with  great  respect;  and  when  concur- 
ring legislative  expositions  for  a  series  of  years,  unquestioned 
and  undenied,  are  adduced  in  support  of  the  constitutionality 
of  an  act,  they  afford  at  least  strong  and  persuasive  arguments 
in  its  support. 

We  are  satisfied  that  upon  this  point  there  has  been  no  viola- 
tion of  the  constitution,  and  that  the  power  given  to  the  boards 
of  commissioners  could  well  be  executed. 

2.  It  is  said  that  the  board  had  no  authority  to  declare  the 
ofifice  vacant.  ' 

By  the  statute,  it  is  expressly  made  the  duty  of  the 
[*119]  board  ""^when  the  office  of  recorder  is  vacant,  to 
appoint,  &c.  The  vacancy  which  it  is  competent  to 
fill  must  arise  "by  death,  resignation,  removal  or  otherwise." 
The  order  of  the  board,  which  is  before  us,  does  not  create  the 
vacancy  in  the  office  of  recorder,  to  which  it  was  unequal,  for 
the  vacancy  had  previously  occurred;  but  it  simply  states 
that  "it  appearing  to  the  satisfaction  of  the  board  that  the 
office  of  recorder,  &c.,  is  vacant  in  consequence  of  the  removal, 
&c.,  the  board  appoints,  &c."  The  board  by  this  order  does 
not  create  a  contingency  upon  which  it  can  act,  but  declares 
that  the  event  had  occurred  upon  which  its  action  became 
necessary.  The  distinction  is  palpable  between  creating  a 
vacancy  and  declaring  that  a  vacancy  had  taken  place.  The 
former  power,  when  not  voluntary  or  by  death,  in  relation  to 
a  recorder  in  this  State,  pertains  only  to  the  Senate  when 
acting  judicially;  and  the  latter,  to  any  agent  the  Legislature 
selects  to  fill  a  vacancy.  We  do  not  think  it  material,  in  the 
decision  of  the  case,  to  enter  into  a  critical  examination  of  the 
import  of  the  word  "removal,"  used  in  the  statute  and  in  the 
order  of  the  board,  to  locate  its  import  on  a  change  of  domicil 
by  removing  from  the  county,  or  on  the  operation  of  a  judg- 
ment of  the  senate  as  a  judiciary  tribunal.     It  is  sufficient, 
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that    "removal"    was  the  foundation   of  the   action   of  the 
board,  and  that  it  is  sustained  by  the  statute. 

The  third  pointy  from  the  view  taken  of  the  case,  would 
seem  to  be  disposed  of,  and  will  therefore  receive  only  a  passing 
notice.  From  the  positions  assumed  in  this  opinion,  it  must 
follow  that  the  board  could  not  create  a  vacancy,  but  only  act 
when  one  had  occurred.  To  have  itself  preferred  charges 
against  the  incumbent  of  the  office,  or  to  have  permitted  the 
exhibition  of  charges,  would  have  been  an  assumption  of  the 
power  of  determining  their  truth  or  falsehood,  and  rendering 
a  judgment  upon  such  finding.  This,  we  have  seen,  it  was 
not  in  the  power  of  the  board  to  do;  consequently  notice  was 
not  a  legal  right. 

We  think  that  non*^.  of  the  reasons  urged  to  ^he  Circuit 
Court  were  sufficient  to  set  aside  or  quash  the  proceedings. 

We  have  now  reached  the  proceedings  in  the  Circuit  Court, 
and  shall  proceeed  to  examine  the  princijjal  error  assigned. 
The  case  was  taken  to  the  Circuit  Court  on  appeal,  and  it  is  a 
fair  construction  of  the  statute  authorizing  the  appeal, 
[*120]  that  it  *should  be  tried  on  its  merits;  that  this  was 
done  we  are  bound  to  presume,  and  that  the  defendant 
was  permitted  to  introduce  proof  is  as  necessary  a  presump- 
tion. The  record  does  not  show  the  evidence  before  the  Circuit 
Court,  nor  does  it  show  that  the  defendant  offered  testimony 
which  was  rejected.  If  such  was  the  fact,  the  defendant 
should,  in  his  bill  of  exceptions,  have  stated  it,  and  have 
introduced  the  testimony  he  offered.  This  has  not  been  done, 
and  we  can  not  suppose  that  his  bill  of  exceptions  presents 
less  in  his  favour  than  the  case  warranted. 

Fer  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  Ryman,  for  the  plaintiflp. 

0.  H.  Smith,  for  the  defendants. 

(1)  Accord.  Rev.  Stat.,  1838,  p.  470. 
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LNDEi-nmT  Bond — Plea  in  Bak. — To  debt  on  a  bond  executed  upon  the 
issuing  of  a  writ  of  we  execd,  a  plea  that  the  defendant  had  paid  the  costs 
and  that  the  writ  had  issued  upon  good  cause,  is  a  bar  to  the  suit. 

Same. — In  an  action  on  such  a  bond,  non  damnificatus  is  not  a  good  plea. 

ERROR  to  the  Washington  Circuit  Court. 

Stevens,  J. — Debt  by  Coombs  against  Newlon  and  Mead,  on 
a  penal  bond. 

The  facts  are  these :  On  the  25th  of  December,  1832,  New- 
Ion  and  Mead  applied  to  a  justice  of  the  peace  for  a  writ  of 
ne  exeat  against  the  said  Coombs;  and  in  compliancce  with  the 
statute  on  that  subject  filed  the  bond  in  question,  conditioned 
as  the  law  directs,  that  they  would  pay  the  costs  that  should 
accrue  on  said  writ,  &c.,  and  that  they  would  also  pay  all 
damages  that  Coombs  might  be  entitled  to,  in  case  they  had 
procured  the  issuing  of  said  writ  without  cause. 

On  the  penal  part  of  this  bond  Coombs  declared,  without 
setting  out  the  condition,  or  assinging  any  breaches  of  the 
condition.  The  defendants  after  craving  oyer  of  the  bond  and 
condition,  and  spreading  them  upon  the  record,  pleaded 
[*121]  two  *  pleas  in  bar.  The  first  plea,  after  setting  out 
the  proceedings  before  the  justice  of  the  peace,  and 
showing  that  the  ne  exeat  issued  and  was  served  upon  Coombs, 
and  that  he  appeared  to  it  before  the  justice  of  the  peace,  <fec., 
and  gave  the  security  required,  &c.,  avers  that  they,  the  said 
Newlon  and  Mead,  did  pay  all  the  costs  that  accrued  on  the 
said  writ  of  ne  exeat  and  proceedings  thereon;  that  they  had 
cause  to  procure  the  issuing  of  said  writ;  and  that  it  was  not 
issued  without  cause,  &c.  Second  plea,  non  damniJiGatus.  To 
each  of  these  pleas  the  plaintiff  demurred ;  the  demurrer  to  the 
first  plea  was  sustained;  and  that  to  the  second  plea  overruled; 
and  final  judgment  rendered  for  the  defendants. 

The  judgment  of  the  Circuit  Court  must  be  reversed.  The 
opinion  is  erroneous  as  it  respects  both  the  pleas. 

The  first  plea  is  sufficient  in  substance,  and  the  demurre^'^    > 
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it  should  have  been  overruled.  The  statute  requires,  that  such 
bonds  shall  be  conditioned  for  the  payment  of  the  costs,  &c., 
and  also  for  the  payment  of  the  damages  that  the  defendant 
may  be  entitled  to  in  case  the  writ  should  issue  without  cause; 
and  the  plea  avers  that  the  obligors  did  pay  all  the  costs  that 
accrued  on.  the  writ,  and  that  they  had  cause  to  procure  the 
writ  to  issue,  and  that  it  did  not  issue  without  cause.  Now  if 
that  plea  is  true,  the  plaintiff  has  no  cause  of  action.  If  the 
obligors  had  cause  to  issue  the  writ  of  ne  exeat  and  have  paid 
the  costs,  they  have  complied  with  the  condition  of  their  bond, 
and  also  with  the  requirements  of  the  statute. 

The  second  plea  is  insufficient,  and  the  demurrer  to  it  should 
have  been  sustained.  When  the  condition  of  a  bond  is  merely 
to  indemnify,  the  plea  of  non  damnijicatus  may  do;  but  if  the 
condition  stipulates  for  the  performance  of  any  particular  act, 
performance  of  that  act  must  be  averred.  The  condition  of 
this  bond  specially  requires  the  costs  to  be  paid,  &o.,  and  also 
provides  for  indemnity  (1). 

Per  Curiam. — The  judgment  is  reversed,  and  the  proceed- 
ings subsequent  to  the  filing  of  the  pleas  set  aside.  Cause 
remanded,  &c. 

C.  Dewey  and  H.  P.  Thornton,  for  the  plaintiff. 

/.  Naylor,  for  the  defendant. 

(1)  A  general  mode  of  pleading  is  often  sufficient,  where  the  allegation  on 
the  other  side  must  reduce  the  matter  to  certainty.  An  illustration 
[*122]  "of  this  *rule  is  afforded  by  the  plea  of  non  damnijicatus  in  an  action 
of  debt  on  an  indemnity  bond,  or  bond  conditioned  "  to  keep  the 
plaintiff  harmless  and  indemnified,"  &c.  This  is  in  the  nature  of  a  jilea  of 
performance ;  being  used  where  the  defendant  means  to  allege  that  the  plaintifl' 
has  been  kept  harmless  and  indemnified,  according  to  the  tenor  of  the  condi- 
ion ;  and  it  is  pleaded  in  general  terms,  without  shoAving  the  particular 
nanner  of  the  indemnification.     Stephen's  PL,  359,  360. 

Non  damnijicatus  is  a  good  plea  to  an  action  on  a  bond  conditioned  to 
indemnify  the  plaintiff  and  save  him  harmless.  1  Chitt.  PI.,  569.  But  it  is 
not  a  good  plea  in  any  other  case.  M'Clure  v.  Erwin,  3  Cowen,  313,  332. 
Instead,  however,  of  the  general  negative  plea  of  non  damnijicatus,  in  a  suit  on 
a  bond  of  indemnity,  the  defendant  may  plead  affirmatively,  that  he  had  saved 
harmless,  &c. ;  but  such  a  plea  must  show  how  the  defendant  had  saved  the 
plaintiff  harmless,  or  it  is  bad  on  special  demurrer.  1  Will.  Saund.,  116, 
'  nota  ' 
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When  the  defendant,  in  a  proper  case,  pleads  non  damnificatus,  and  there  is 
any  damage,  the  plaintiff  must  show  the  damage  by  his  replication.  1  Will. 
Saund.,  117,  note. 

The  plea  of  non  damnificatus  is  proper  in  debt  on  a  bond,  conditioned  to 
indemnify  the  overseers  of  the  poor  against  the  cliarges  which  might  be 
imposed  on  them  from  the  maintenance  of  a  bastard  child.  Richards  v. 
Hodges,  2  Saund.,  83.  It  is  a  good  plea,  too,  in  a  suit  on  a  bond  conditioned 
to  indemnify  a  sheriff  for  giving  up  goods  levied  on,  and  returning  the  exe- 
cution nulla  bona.  See  the  plea  in  such  a  case,  a  replication  to  it  specially 
setting  forth  the  plaintiff's  damage,  and  a  rejoinder  taking  issue  of  plaintiff's 
having  sustained  damage.     5  Wentw.,  528 — 531. 

But  it  is  not  a  good  plea  when  the  bond  sued  on  is  given  for  the  payment  of 
a  sum  of  money  by  the  defendant  to  a  third  person,  in  exoneration  of  the 
plaintiff's  liability  to  pay  the  same  sum.  Holmes  et  al.  v.  Rhodes,  1  Bos.  & 
Pull.,  6S8.  And  in  debt  on  the  bond  of  a  deputy  sheriff  to  his  principal,  for 
the  faithful  discharge  of  his  duties  and  for  rendering  a  true  account,  &c.,  non 
damnificatus  is  not  a  good  plea.  Andrus  v.  Warring,  20  Johns.  Eep.,  153. 
So,  in  an  action  on  the  bond  of  a  gaoler  conditioned  for  the  safe  keeping  of 
the  prisoners,  the  defendant  can  not  plead  non  damnificalus.  M'Clure  v.  Erwin, 
3  Cowen,  313. 

If  the  condition  of  the  bond  be  to  discharge  or  acquit  the  plaintiff  from  a 
particular  thing,  the  plea  of  non  damnificatus  will  not  apply ;  but  the  defend- 
ant must  plead  performance  specially,  and  show  the  mannef  of  the  acquittal 
and  discharge.  But  if  the  condition  be  tu  discharge  and  acquit  the  plaintiff 
frmn,  any  damage  by  reason  of  a  certain  thing,  non  damnificatus  may  then  be 
pleaded,  that  being  the  same  thing  with  a  condition  to  indemnify  and  save 
harmless.    1  Will.  Saund.,  117,  n.;  Stephen's  PL.  362. 


Allen  v.  The  State,  on  the  Complaint  of  Harrell. 

Bastaedy — Practice. — If  the  judgment  of  a  justice  in  a  case  of  bastardy  be 
rendered  against  the  defendant  in  his  absence,  and  be  not  complied  with, 
the  justice  must  certify  the  case  to  the  Circuit  Court  for  a  final  determina- 
tion.    And  if,  in  such  case,  the  defendant  reside  in  another  county,' 
*123]     the  process  for  his  appearance  in  the  '  Circuit  Court  to  answer  the 

charge,  may  be  directed  to  the  county  in  which  he  reside.^. 
Same. — The  Circuit  Court,  in  such  a  case,  may  render  a  judgment  for  such 
sum  or  sums  of  money  as  it  thinks  proper  for  the  maintenance  of  the  child, 
and  also  a  judgment  for  costs ;  but  the  damages  for  the  seduction  of  the 
mother,  or  the  expeu.ses  of  her  lying-in,  are  not  recoverable  in  this 
prosecution. 
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APPEAL  from  the  Fayette  Circuit  Court. 

Blackford,  J. — Cassandra  Harrell,  an  unmarried  woman, 
and  resident  in  Fayette  county,  made  a  complaint  before  a 
justice  of  the  peace  in  that  county  that  she  had  been  there 
delivered,  a  short  time  previously,  of  an  illegitimate  child; 
that  the  child  was  living,  and  that  Hiram  Allen  was  its  father. 
The  justice,  on  this  complaint,  issued  a  warrant  in  the  name 
of  the  State  against  Allen  as  the  reputed  father,  requiring  his 
appearance  before  the  justice  to  answer  to  the  complaint.  The 
constable  returned  that  the  defendant  could  not  be  found  in 
Fayette  county.  The  justice  then,  in  the  absence  of  the  accused, 
examined  the  mother  of  the  child  on  oath  respecting  the 
complaint,  and  committed  the  examination  to  writing.  He 
also  made  an  order  that  the  accused  was  the  father  of  the  child, 
that  he  should  make  a  satisfactory  compensation  to  the  mother, 
and  should  enter  into  a  bond  to  indemnify  the  county.  This 
order  not  being  complied  with,  the  justice  certified  his  proceed- 
ings to  the  Circuit  Court  of  the  county. 

When  these  proceedings  of  the  justice  were  filed,  the  Circuit 
Court,  on  the  plaintiff's  motion,  ordered  a  capias  ad  responden- 
dum to  issue  against  the  defendant,  directed  to  the  sheriff  of 
Tippecanoe  county,  where,  as  stated  in  the  complainant's 
Tiffidavit,  the  defendant  resided.  The  defendant  attended  at 
the  term  to  which  the  process  was  returnable,  and  moved  the 
Court  to  set  aside  the  proceedings,  but  the  motion  was  over- 
ruled. A  plea  of  not  guilty  was  afterwards  filed,  a  jury 
impanneled,  and  a  verdict  of  guilty  found  against  the  defendant. 
The  Court  thereupon  rendered  a  judgment  as  follows:  It  is 
considered  by  the  Court  that  the  defendant  is  the  reputed 
father  of  the  said  bastard  child,  and  that  he  pay  into  Court  in 
hand  the  sum  of  twenty  dollars,  to  defray  the  expenses  of  the 
lying-in  of  said  Cassandra  with  the  said  child,  the  sum  of 
twenty  dollars  within  three  months  from  this  date,  ten  dollars 
within  six  months  from  the  expiration  of  the  first 
[*124]  three  months,  and  ten  ^dollars  at  the  expiration  of 
every  six  months  thereafter,  until  he  shall  have  paid 
the  whole  sum  of  $160,  should  the  child  so  long  live,  but  the 
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payments  hereafter  to  be  made  to  cease  with  the  death  of  the 
child,  should  it  die  before  that  time,  and  that  the  said  money- 
be  paid  over  to  the  clerk  of  this  Court  for  the  maintenance  of 
the  said  child,  to  be  paid  by  him  to  the  person  who  may  have 
the  legal  custody  thereof,  and  that  the  defendant  do  give  good 
security  for  the  performance  of  this  order,  to  the  acceptance  of 
the  said  clerk.  It  is  further  considered  by  the  Court  that  the 
plaintiff  recover  against  the  defendant  her  costs  and  charges 
in  and  about  her  prosecution  in  this  behalf  expended,  &c. 

The  appellant  relies  upon  two  grounds  for  a  reversal  of  this 
judgment. 

The  first  is,  that  the  Circuit  Court  had  no  jurisdiction  of  the 
case,  and  that  the  motion  to  set  aside  the  proceedings  was, 
therefore,  erroneously  overruled.  We  do  not  perceive  any 
error  in  the  overruling  of  this  motion.  The  statute  relative 
to  illegitimate  children  expressly  authorizes  the  justice,  if  the 
accused  can  not  be  taken,  to  proceed  with  the  trial  in  his 
absence.  Rev.  Code,  1831,  p.  285.  It  also  authorizes  the 
justice,  if  his  order  against  the  accused  be  not  complied  with, 
to  recognize  him  to  appear  at  the  next  term  of  the  Circuit 
Court,  at  which  the  cause  is  to  be  tried.  As  the  defendant 
was  absent,  he  could  not  be  recognized ;  but  as  the  proceedings 
against  him  in  his  absence  were  warranted  by  the  statute,  and 
he  had  not  complied  with  the  order,  it  was  the  duty  of  the 
justice  to  certify  the  cause  to  the  Circuit  Court,  in  order  that 
it  might  there  receive  a  final  determination.  The  papers  filed 
by  the  justice  in  the  Circuit  Court  contained,  i7iter  alia,  a 
written  accusation,  under  oath,  against  the  accused,  a  return  of 
the  warrant  that  he  was  not  to  be  found  in  Fayette  county,  and 
a  judgment  of  the  justice  that  he  was  guilty.  Under  these 
circumstances,  the  process  of  the  Circuit  Court  for  the  defend- 
ant's appearance  was  directed  to  the  county  in  which  he 
resided,  and  we  think  it  was  rightly  so  directed.  In  the  case 
of  an  indictment  or  outlawry  for  any  offense,  and  the  defendant 
is  resident  in  another  county,  there  is  a  statute  expressly 
authorizing  a  writ  for  his  apprehension,  to  be  directed  to 
that  county.     Rev.  Code,  1831,  p.  140.     The  case  before  us, 
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[*125]  *as  to  the  issuing  of  process  to  another  county,  is 
within  the  spirit  of  that  statute,  and  the  writ  which 
issued  against  the  defendant  ought  not  to  be  objected  to. 

The  second  objection  to  the  judgment  is,  that  the  Court 
erroneously  adjudged  that  the  appellant  should  pay  a  certain 
sum  for  the  expenses  of  the  lying-in  of  the  complainant. 
This  objection  is  well  founded.  The  statute  only  authorizes, 
in  this  proceeding,  a  judgment  against  the  defendant  for  such 
sum  or  sums  of  money  as  the  Court  may  direct  for  the  main- 
tenance of  the  child,  and  a  judgment  for  costs.  The  damao-es 
for  the  seduction  of  the  mother,  or  the  expenses  of  her  lyino-- 
in,  are  not  the  objects  of  this  kind  of  prosecution.  The  law 
has,  in  those  cases,  provided  other  remedies.  The  judgment 
of  the  Circuit  Court,  therefore,  so  far  as  respects  the  twenty 
dollars  to  defray  the  expenses  of  the  lying-in,  is  reversed,  and 
the  sum  of  $160  inserted  in  the  judgment  is  accordingly 
reduced  to  $140.     The  residue  of  the  judgment  is  affirmed. 

Per  Curiam. — The  judgment  is  reversed  in  part,  &c.  Cause 
remanded,  &c. 

J.  Ryman,  for  the  appellant. 

0.  H.  Smith  for  the  appellee. 


Morrison  v.  King,  in  Error. 

SCIRE  FACIAS  by  a  justice  of  the  peace,  to  show  cause 
why  an  execution  should  not  issue  on  a  judgment,  rendered  by 
his  predecessor  in  office  against  the  defendant.  Plea,  payment. 
Judgment  for  the  plaintiff,  and  an  appeal  to  the  Circuit  Court. 

Held,  that,  on  the  trial  in  the  Circuit  Court,  the  defendant 
might  prove  by  parol  that  he  had  paid  the  judgment  to  the 
justice  before  whom  it  was  rendered;  it  being  proved  that,  at 
the  time  of  the  payment,  the  justice  was  in  office  and  had  the 
docket  in  his  possession,  but  that  he  had  made  no  entry  in  it 
of  the  payment. 
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[*126]     *  Hunter  v.  Haeris  and  Another,  in  Error. 

TRESPASS  for  breaking  the  plaintiff's  close  and  taking 
away  his  goods.  Pleas,  1.  Not  guilty.  2.  That  Harris  was 
a  justice  of  the  peace  and  had  rendered  a  judgment  against 
the  plaintiff  at  the  suit  of  the  other  defendant;  that  the 
trespass  was  committed  by  a  constable  under  an  execution 
issued  on  that  judgment,  &c.  Issues  were  joined,  and  the 
cause  was  submitted  to  the  Court.  The  plaintiff  proved  tl,i- 
trespass;  but  the  defendants,  as  to  the  justification,  gave  no 
evidence  whatever  that  Harris  was  a  justice  of  the  peace. 
Judgment  below  for  the  defendants. 

The  Court  reversed  the  judgment  at  the  defendants'  costs, 
and  remanded  the  cause  for  another  trial. 


Gist  and  Others  v.  Cicot. 

Assumpsit — Pleading. — If  a  declaration  for  goods  sold  and  delivered 
allege  the  goods  to  have  been  sold  for  a  stipulated  price,  and  then  state 
a  promise  to  pay  the  worth  of  the  goods,  alleging  them  to  be  worth  the 
sum  previously  stated,  it  is  bad  on  special  demurrer. 

ERROR  to  the  Cass  Circuit  Court. 

Blackford,  J. — This  is  an  action  of  assumpsit  for  goods 
sold  and  delivered.  The  declaration  is  to  the  following  effect: 
For  that  whereas  the  defendant,  &g.,  in  consideration  that  he 
Avas  indebted  to  the  plaintiffs  in  the  sum  of  $116,  for  divers 
goods,  &c.,  before  that  time  sold  and  delivered  to  him  and  at 
his  request,  undertook  and  then  and  there  promised  the 
plaintiffs  to  pay  them  so  much  money  as  the  goods,  (fee,  were 
worth.  And  the  plaintiffs  aver  that  the  goods,  <tc.,  were 
worth  $116.  Yet  the  defendant  hath  not  paid,  &c.  Special 
demurrer  to  the  declaration  and  judgment  for  the  defendant. 

This  declaration  commences  in  the  form  of  a  count  in  indt- 
bitatus  assumpsit.     It  states  that  the  goods  had  been  sold  to 
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the  defendant  for  a  certain  sum  of  money,  to  wit :  for 
[*127]  $116.  *But  when  the  declaration  comes  to  set  out 
the  promise,  it  abandons  the  previous  description  of 
the  contract,  and  alleges  that  the  defendant's  promise  was  to 
pay  for  the  goods;  not  a  specific  price,  but  what  they  were 
worth;  and  it  then  avers  that  the  goods  were  worth  |116. 
So  that  this  latter  part  of  the  declaration  is  in  the  form  of  a 
quantum  valebant  count. 

The  incongruity  in  these  two  parts  of  the  declaration  renders 
the  count  objectionable,  at  least  in  form.  It  is  not  in  proper 
form  as  a  declaration  in  indebitatus  assumpsit,  because  tiie 
promise  is  alleged  to  be  for  the  payment  of  what  the  goods  were 
worth.  And  it  is  not  good,  in  form,  as  a  quantum  valebant 
count,  because  in  setting  out  the  consideration  of  the  promise, 
it  alleges  that  the  goods  were  sold  for  a  stipulated  price. 

The  demurrer  to  the  declaration  sets  out  the  objections  to  it, 
and  was  correctly  sustained  by  the  Circuit  Court. 

Per  Curiam.— The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

A.  S.  White  and  H.  Chase  for  the  plantifis. 

C.  W.  Ewing  and  >S'.  C.  Sample,  for  the  defendant. 


Malaby  v.  Hinkston,  in  Error. 

THE  Circuit  Court  overruled  the  appellee's  motion  to  dis- 
miss an  appeal.  The  motion  was  founded  on  the  affidavit  of 
a  third  person  of  his  belief  that  the  appeal-bond  was  not  exe- 
cuted within  the  time  required  by  the  statute.  The  record 
and  bond  showed  on  their  face  that  the  bond  was  executed  and 
filed  in  time.     Held,  that  the  motion  was  correctly  overruled. 

The  plaintiff  in  the  case  of  an  appeal  from  the  judgment  of 
a  justice  in  his  favour,  was  a  non-resident  when  the  cause  was 
called  in  the  Circuit  Court.  Held,  that  he  might  be  required 
to  give  security  for  costs,  though  he  was  a  resident  when  he 
commenced  the  suit,  when  the  judgment  was  rendered,  and 
when  the  appeal  was  taken. 
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[*1 28]     *RoBiNSON,  Assignee,  v.  Brown,  in  Error. 

A  PROMISSORY  note,  executed  by  Ryland  T.  Brown  and 
Alexander  Gregg,  and  payable  to  Joseph  S.  Burr,  was  endorsed 
by  the  payee  as  follows:  "Mr.  Gregg:  Pay  the  within  to 
Jesse  Robinson.  (Signed)  Joseph  S.  Burr  J'  Held,  that  this 
endorsement  did  not  transfer  the  legal  ownership  of  the  note 
to  Robinson,  and  authorize  him  to  maintain  a  suit  on  it  against 
the  makers,  or  either  of  them,  in  his  own  name. 


Adams  v.  Beem  and  Another,  in  Error. 

IF  the  defendant  in  a  court  of  error  rely  upon  a  release  of 
errors,  the  release  must  be  specially  pleaded  (1). 

(1)  To  an  assignment  of  errors  the  defendant  may  plead  or  demur.  Pleas 
in  error  are  common  or  special.  The  common  plea,  or  joinder,  as  it  is  more 
frequently  called,  is  in  nulla  est  erratum,  or  that  there  is  no  error  in  the  record 
or  proceedings ;  vhich  is  in  the  nature  of  a  demurrer,  and  at  once  refers  the 
matter  of  law  arising  thereon  to  the  judgment  of  the  Court.  Special  pleas 
contain  matters  in  confession  and  avoidanco.  as  a  release  of  errors,  or  the 
statute  of  limitations,  <&c.,  to  which  the  plaintiff  in  error  may  reply  or  demur. 
2  Tidd's  Prao.,  1150,  1154. 


M'Cracken  v.  Gregory,  in  Error. 

TRESPASS  vi  et  armis.  Plea,  not  guilty.  At  the  October 
term,  1833,  the  cause,  by  a  rule  of  Court,  was  referred  to  arbi- 
tration. At  the  October  term,  1834,  the  arbitrators  returned 
their  award,  by  which  they  merely  say  that  they  find  for  the 
defendant.  The  plaintiff  being  then  called  and  not  answering, 
the  suit  was  dismissed  at  his  costs.  The  plaintiff  sued  out  a 
writ  of  error,  and  the  jndixniont  was  affirmed  with  costs. 
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f*129]  *The  State,  on  the  relation  of  Robinson  v.  Little- 
field  and  Others. 

JXTSTIOE    OF     TELE     PeACE — SuiT     ON      OfFCLAX     BoND — Pl.KAPLNG.^In     a 

declaration  against  a  justice  of  the  peace  and  his  sureties,  on  the  official 
bond  of  the  justice,  it  is  not  a  sufficient  assignment  of  a  breach  to  State 
generally,  that  the  justice  had  not  faithfully  discharged  his  duty  ;  but  the 
breach  of  some  particular  duty,  of  which  breach  the  relator  has  a  right  to 
oomplainj  must  be  set  out. 
Same — Liability  of  Sureties. — The  sureties  in  such  a  case  are  not  liable, 
unless  the  act  complained  of  was  done  corruptly,  or  with  a  knowledge  that 
it  was  unlawful. 

ERROR  to  the  La  Grange  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  in  the  name 
of  the  State,  on  the  relation  of  Bobinson,  against  lAttleJield, 
Newton  and  Thrall.  The  action  is  founded  on  a  bond  given 
by  Littlefield,  as  a  justice  of  the  peace,  and  by  Newton  and 
Tlirall,  as  his  sureties,  in  the  penal  sum  of  $1,200.  The 
declaration  sets  out  the  condition  of  the  bond,  and  assigns  the 
breaches  complained  of.  The  condition  is,  that  if  Littlefield 
shall  faithfully  perform  his  duties  as  a  justice  of  the  peace, 
according  to  law,  and  pay  over  all  money  which  may  come 
into  his  hands  to  the  persons  entitled  to  it,  then  the  bond  to 
be  void.  General  demurrer  to  the  declaration,  and  judgment 
in  the  Circuit  Court  for  the  defendants. 

The  question  between  the  parties  in  this  cause  is,  whether 
there  is  any  sufficient  breach  assigned  in  the  declaration  ? 

The  first'  breach  assigned  is,  that  Littlefield,  whilst  acting  as 
a  justice  of  the  peace,  did  not  faithfully  perform  his  duties  as 
prescribed  by  law.  This  assignment  is  bad.  It  does  not  show 
that  Robinson,  the  relator,  has  any  cause  of  complaint  against 
the  defendants.  The  justice  may  have  violated  his  duty  a 
hundred  times,  without  giving  the  relator  in  this  case  any 
reason  to  complain.  Besides,  this  assignment  does  not  show 
in  what  the  magistrate's  misconduct  consisted.  The  covenant 
relied  on  is,  in  general  terms,  for  the  faithful  performance  of 
official  duties;  and  the  assignment  in  such  a  case  should  be  of 
Vol.  IV— 10  (145) 
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a  breach  of  some  particular  duty  embraced  in  the  covenant. 
The  defendant  must  be  informed,  by  the  declaratian^  of  the 
specifl-c  charge  against  him,  in  order  that  he  may  be  prepared 
to  answer  it. 

The  other  breach  assigned  is  that,  on,  &c.,  at,  &c., 
[*180]  the  said  ^justice  issued  a  capias  ad  respondendum 
against  the  relator,  on  a  charge  of  his  having 
assaulted  the  justice;  that  the  relator  was  accordingly  arrested 
and  brought  before  the  same  justice;  that  the  justice  unlaw- 
fully and  oppressively  refused  to  the  relator  a  change  of  venue 
in  the  cause,  and  also  refused  him  a  trial  by  jury ;  that  the 
justice,  for  the  supposed  assault  upon  himself,  rendered  a 
judgment  for  three  dollars,  with  costs,  against  the  relator; 
and,  further,  that  during  the  said  trial,  the  justice,  without 
cause,  fined  the  relator  three  dollars  and  costs,  for  an  alleged 
contempt,  issued  an  execution  against  him  for  the  same,  and 
thereby  caused  him  to  be  imprisoned  for  twenty-four  hours. 

This  assignment  is  also  insufficient.  Assuming  the  justice 
to  have  acted  oppressively  and  unlawfully,  as  the  declaration 
alleges,  still  that  does  not  show  a  cause  of  action  against  the 
sureties.  The  declaration  should  have  stated,  that  the  justice 
had  acted  corruptly,  or  that  he  knew  his  conduct  to  be  unlaw- 
ful. In  cases  of  this  kind,  the  sureties  are  not  liable  for 
the  unintentional  mistakes  in  judgment  made  by  the  justice, 
however  oppressively  such  mistakes  may  have  operated  against 
the  party  complaining.  The  plaintiif  relies  on  the  case  of  The 
State  V.  Flinn,  in  this  Court,  Nov.  term,  1832.  But  in  that 
case  the  acts  of  the  justice  are  alleged  to  have  been  corruptly 
committed,  and  to  have  been  committed  with  a  full  knowledge 
that  they  were  illegal. 

We  are,  therefore,  of  opinion,  that  neither  of  the  breaches 
assigned  is  sufficient,  and  that  the  demurrer  to  the  declaration 
was  correctly  sustained. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs  against 
the  relator.     To  be  certified,  &c. 

H.  Cooper,  for  the  plaintiff. 

C.  W.  Ewing  and  S.  C.  Sample,  for  the  defendants. 
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[=*'131]  *  Phillips  v.  Phillips. 

Divorce — ^Adttlteby — Condonation. — A  husband  can  not  claim  a  divorce 
on  account  of  the  adultery  of  his  wife,  if  he  cohabit  with  her  after  his 
knowledge  of  the  offense. 

ERROR  to  the  St.  Joseph  Circuit  Court. 

M'KiNNEY,  J. — Anthony  Phillips  filed  a  petition  praying  a 
divorce  from  his  wife,  the  plaintiff  in  error,  on  the  charge  of 
adultery.  The  testimony  upon  which  the  divorce  was  granted 
is  made  a  part  of  the  record.  It  appears  that  the  adultery  of 
the  wife  was  proved,  and  that  the  fact  was  communicated  to 
the  husband,  who  nevertheless  continued  to  cohabit  with  her 
for  some  time  after,  and  even  during  the  period  that  the 
summons,  in  this  case,  was  in  the  hands  of  the  officer.  No 
question  is  better  settled  than  that  "subsequent  cohabitation 
witli  the  wife,  with  the  knowledge  of  her  guilt,  is  a  remission 
of  the  offense,  and  a  bar  to  a  divorce."  Williamson  v.  William- 
son, 1  Johns.  Ch.  R.,  488 ;  2  Kent's  Comm.,  2d  ed.,  100. 

The  Circuit  Court  should  have  dismissed  the  petition  at  the 
costs  of  the  plaintiff  (1). 

Per  Curiam. — The  decree  is  reversed,  with  costs.  Cause 
remanded,  &c. 

W.  Herod  and  S.  C.  Sample,  for  the  plaintiff. 

H.  Cooper,  for  the  defendant. 

(1)  It  does  not  necessarily  follow  that  a  party  applying  for  a  divorce,  on  the 
cnarge  of  adultery,  will  succeed  upon  proving  the  truth  of  the  charge.  Tlie 
Court  will  refuse  a  divorce,  notwithstanding  such  proof,  in  the  following 
cases : 

1.  If  the  complainant  has  been  guilty  of  a  similar  offense.  The  plea  in 
such  case  of  recrimination  or  compensatio  criminum — a  set-off  of  equal  guilt  on 
the  part  of  the  complainant — is  founded  on  the  principle  that  a  man  can  not 
complain  of  the  breach  of  a  contract  which  he  has  himself  violated.  Beehy  v. 
Beeby,  1  Hagg.  Ecc.  Eep.,  789 ;  Crewe  v.  Crewe,  3  Id.,  123.  And  this  defense 
is  good,  though  the  complainant's  offense  was  not  committed  until  after  that  of 
the  defendant.  Proctor  v.  Proctor,  2  Hagg.  Con.  Eep.,  292 ;  Brisco  v.  Brkco,  2 
Adams'  Ecc.  Kep.,  259. 

2.  If  the  complainant  has  forgiven  the  offense.  This  forgiveness  maj 
either  be  express,  or  it  may  be  implied  from  the  fact  of  subsequent  cohabita- 
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tion  after  knowledge  of  the  offense.  Such  cohabitation,  however,  is  not  so 
strictly  a  bar  against  the  wife  as  it  is  against  the  husband,  Becby  v.  Beeby,  1 
Hagg.  Ecc.  Eep.,  789;  Wood  v.  Wood,  2  Paige,  108.  The  forgiveness  of  the 
offense  is  called  condonation,  and  there  is  an  implied  condition  annexed  to  it 
by  the  party  as  follows:  "You  shall  not  only  abstain  from  adultery, 
[*132]  but  shall  in  future  *treat  me,  in  every  respect,  with  *  conjugal  kind- 
ness.' On  this  condition,  I  will  overlook  the  past  injuries  you  have 
done  me."  If  this  condition  be  broken  by  subsequent  adultery  or  cruelty,  the 
adultery  committed  previously  to  the  condonation  is  revived,  and  will  be  the 
foundation  for  a  divorce.    Durant  v.  Durant,  1  Hagg.  Ecc.  Kep.,  733. 

3.  If  the  adultery  was  occasioned  by  the  active  procurement  or  passive 
toleration  of  the  complainant.  Connivance  and  collusion  destroy  all  claim  to 
a  remedy  by  way  of  divorce.  This  is  founded  on  the  obvious  principle  th  »♦ 
no  man  has  a  right  to  ask  relief  from  a  court  of  justice  for  an  injury  whitjVi 
he  was  chiefly  instrumental  in  effecting  himself.  Volenti  non  fit  injuria. 
Harris  v.  Harris,  2  Hagg.  Ecc.  Eep.,  376 ;  Moorsom  v.  Moorsom,  3  Id.,  87 ;  2 
Kent's  Comm.,  3d  ed.,  100. 


Smith  v.  Smith,  in  Error. 

ACCORDING  to  the  statutes  of  1833  and  1835,  the  courts 
of  chancery  have  exclusive  jurisdiction  in  cases  of  divorce: 
the  consequence  is  that  the  associate  judges  can  not,  constitu- 
tionally, determine  such  a  case  in  the  absence  of  the  Circuit 
Judge.     Cons.,  Art.  5,  Sec.  3  (1). 

(1)  Accord.  Eev.  Stat.,  1838,  p.  242. 


Demar  v,  Simonson. 


OvEBSEEBS  OF  THE  PooE — PowER  TO  BiND  Api-BENTicES. — ^The  overseera 
of  the  poor  are  not  authorized  to  bind  out  poor  children  as  apprentices, 
unless  their  parents  are  dead,  or  are  unable  to  support  them. 

Same. — If  the  indenture  of  the  overseers  show  that  it  was  executed  in  a  case 
not  warranted  by  the  statute,  it  is  void,  and  parol  evidence  is  inadmissible 
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in  such  case  to  show  that  the  indenture  was  executed  on  a  different  ground 
from  that  which  the  indenture  itself  describes. 
Same. — Whether,  when  the  indenture  does  not  state  the  ground  upon  which 
the  overseers  acted,  parol  evidence  be  not  admissible  to  show  that  the  case 
is  within  the  statute,  quoere. 

APPEAL  from  the  Clarh  Circuit  Court. 
M'KiNNEY,  J. — To  a  writ  of  habeas  corpits  issued  on  tlie 
petition  of   Vickey  Demar,  a  woman  of  color,  claiming   the 

custody  of  her  son,  Charles  Demar,  of  the  age  of  ten 
[*133]     years  and  *six  months,  charged  to  be  illegally  detained 

by  John  8.  Simonson,  the  defendant  made  the  follow- 
ing return:  "In  pursuanceof  the  within  command,  I  am  ready 
to  produce  the  within  named  colored  boy  Chatties  Lindsey, 
alias  Charles  Demar,  and  state  as  the  cause  of  his  caption  and 
detention  by  me,  that  he  is  my  apprentice  bound  to  me  by  his 
own  consent,  and  now  living  with  me  by  his  own  consent,  by 
an  indenture  of  the  overseers  of  the  poor  for  the  township  of 
Charlestown,  dated,  &c.,  within  which  township  said  boy  was 
living  at  the  date  of  said  indenture,  and  had  been  so  living  long 
before;  and  I  herewith  produce  a  certified  copy  of  the  said 
indenture."  The  case  was  submitted  to  the  Circuit  Court,  and 
it  having  heard  the  testimony,  remanded  the  boy  to  the  cus- 
tody of  Simonson.  To  reverse  that  judgment  this  appeal  is 
prosecuted. 

The  case  presents  the  single  question :  Is  the  indenture  of 
apprenticeship,  executed  by  the  overseers  of  the  poor,  legal 
and  valid?  If,  upon  examination,  it  should  appear  that  the 
overseers  of  the  poor  exercised  such  an  authority  as  is  con- 
ferred upon  them  by  the  statute,  Simonson' s  custody  of  the  boy 
must  be  sustained;  but  if,  on  the  contrary,  it  should  manifestly 
appear  that  they  acted  without  the  authority  and  sanction  of 
law,  the  opposite  conclusion  is  inevitable.  The  7th  sec.  of  the 
act  for  the  relief  of  the  poor,  R.  C.  1831,  p.  381,  authorizes 
overseers  of  the  poor  to  "  put  out  as  apprentices  all  poor  chil- 
dren, whose  parents  are  dead,  or  whose  parents  sha.ll  be  found 
by  the  said  overseers  unable  to  maintain  them,"  <fec.  There 
are  thus  presented  two  grounds  upon  which  the  overseers  can 
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act.  1.  On  the  death  of  the  parents  of  poor  children.  2.  On 
their  inability  to  maintain  them.  When  either  of  these  exists, 
the  authority  of  the  overseers  of  the  poor  may  be  exercised  (1). 

The  indenture  of  apprenticeship  they  executed  is  made  a 
part  of  the  return,  and  it  may  determine  the  question  before 
us.  It  shows  that  the  overseers  "bind  out,  at  his  own  request, 
a  colored  boy  known  by  the  name  of  Charles  Lindseiy,  who 
has  been  for  a  few  months  past  in  the  care  of  one  JB.  G7'inton, 
a  man  of  color,  and  that  he,  the  said  Grinton,  having  informed 
the  said  overseers  that  he  meant  to  remove  from  the  county 
and  State  aforesaid,  and  is  unwilling  to  maintain  and  keep  said 
colored  boy,  wishes  said  overseers  of  the  poor  to  bind  him 
out,  or  deal  with  him  as  their  discretion  may  best  dictate.^'  By 
this  authority  alone,  it  seems  the  overseers  of  the  poor 
[*134]  bound  *the  boy  to  Simonson.  That  the  indenture  is 
illegal  and  void,  there  can  be  no  doubt.  Neither  the 
consent  of  the  boy,  nor  the  wish  of  Grinton,  who  does  not 
appear  to  have  any  legal  control  over  him,  could  furnish  a 
legal  ground  of  action  to  the  overseers  which  is  not  afforded 
by  the  statute.  They  were  limited  in  the  exercise  of  the  power 
to  bind  out  poor  children,  to  the  two  classes  of  cases  prescribed 
by  the  statute,  and  their  authority  beyond  those  cases  could 
not  be  extended. 

The  counsel  for  the  appellee  would  repel  this  conclusion,  and 
asks  us  to  indulge  the  presumption,  in  the  absence  of  testimony 
on  the  record,  that  defects,  if  found  in  the  indenture,  were 
supplied  in  the  Circuit  Court.  This  can  not  be  done.  On  the 
face  of  the  indenture  itself,  the  overseers  of  the  poor  show  a 
case  not  within  the  statute,  and  assume  that  case  as  the  ground 
of  their  execution  of  the  instrument.  We  should  have  to  pre- 
sume ad  libitum,  to  presume  that  the  Circuit  Court  admitted 
such  illegal  testimony. 

Whether  in  the  absence  in  the  indenture  of  the  ground  upon 
which  the  overseers  acted,  parol  evidence  could  be  adduced  to 
show  that  they  acted  in  a  case  warranted  by  the  statute,  is 
another  and  different  question  upon  which  we  are  not  called 
upon  for  an  opinion. 
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[t  is  very  clear  that  the  Circuit  Court  erred  iu  the  judgment 
it  rendered  in  the  case. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
rfmanded,  &c. 

/.  H.  Thompson,  for  the  appellant. 

C.  Dewey,  for  the  appellee. 


<I)  Accord.  Kev.  Stat.  1838,  p.  431. 


Sandford  V.  Shelby,  Administratrix. — In  Error. 

"WHEN  exhibits  are  the  foundation  of  a  suit  in  chancery 
and  their  execution  is  not  admitted,  they  must  be  proved  either 
by  depositions,  or  viva  voce  at  the  hearing  (1). 

(1)    In  N&w  York,  exhibits  of  all  kinds,  viz.,  deeds,  letters,  &c.,  may  be 

proved  viva  voce  at  the  hearing,  provided  satisfactory  reasons  be  given  why 

they  were  not  proved  in  the  regular  way  before  the  examiner,  and 

[*135]     provided  due   'notice  have  been  given  to  the  opposite  party  of  an 

intention  to  make  such  proof  at  the  hearing.     Consequa  v.  Fanning, 

2  Johns.  C.  E.,  481. 

When  an  exhiuii  is  proved  viva  voce  at  the  hearing,  the  witness  may  be  cross- 
examined  under  the  direction  and  discretion  of  the  Court.     Ibid. 

In  England,  to  authorize  the  proof  of  an  exhibit  viva  voce  at  the  hearing,  an 
ordei  for  that  purpose  must  be  previously  obtained,  and  a  copy  of  the  order 
must  be  served  on  the  opposite  party.     1  Newl.  Ch.  Pr.,  285. 

Such  proof  is  allowed  only  on  the  application  of  the  party  who  is  to  tise  the 
exhibit,  but  not  on  the  application  of  the  opposite  party.  Graves  v.  Bvdgel,  1 
Atk.,  444;  2  Madd.  Ch.,  427. 

A  subpoena  may  be  obtained  to  enforce  the  attendance  of  the  witness  to 
prove  an  exhibit  viva  voce  at  the  hearing.     2  Madd.,  supra. 


Vest  v.  Weir  and  Another. 

VoiiUNTARY  Payment — Caveat  Emptor. — A  person  being  in  possession  of 
eighty  acres  of  land  belonging  to  the    United  States,  upon  which  he  had 
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erected  a  mill,  but  to  which  land  he  had  no  claim,  sold  his  possession  for 
$350  and  received  the  purchase-money.  He  informed  the  purchaser,  at  the 
time  of  the  contract,  that  he  had  no  title  and  that  the  land  belonged  to  the 
United  States.  The  purchaser  afterwards  sued  the  vendor,  in  indebitatvs 
assumpsit,  to  recover  back  the  purchase-money.  Held,  that  the  action  could 
not  be  sustained  (a). 

ERROR  to  the  Washington  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  indebitatus  assumpsit 
brought  by  Weir  and  Wei?'  against  Vest.  The  declaration 
contains  a  count  for  money  lent  and  advanced,  and  money 
paid  by  the  plaintiffs  to  the  defendant,  and  for  money  had  and 
received  by  the  defendant  for  the  plaintiffs,  and  also  a  count 
on  an  account  stated.     Damage,  $500. 

A  bill  of  particulars,  filed  by  the  plaintiffs,  states  their 
demand  to  be  as  follows:  "  William  Fes^,  jun.,  to  Hugh  and 
Joseph  Weir,  Dr.:  To  the  amount  of  the  consideration  paid  by 
the  said  Weirs  to  the  said  Vest,  for  which  he  was  to  convey  to 
the  said  Weirs  the  west  half  of  the  north-west  quarter  of  sec- 
tion number  two,  in  township  number  three,  north  of  range 
number  two  east,  containing  eighty  acres;  the  said  Vest  never 
having  had  any  title  to  the  same,  and  having  wholly  failed  to 
make  any  title,  it  being  wholly  out  of  his  power  to  do  so,  $350. 
Also,  to  interest  on  the  above,  &c." 

To  this  action  the  defendant  pleaded  non  assumpsit.    Verdict 

in  favor  of  the  plaintiffs  for  $350.     The  defendant 

[*136]     *moved  for  a  new  trial,  but  the  motion  was  overruled 

and  judgment  was  rendered  for  the  plaintiffs  on  the 

verdict. 

The  plaintiffs  complain  that  the  defendant  contracted  for 
the  fature  conveyance  to  them  of  a  certain  tract  of  land;  that 
they  paid  the  consideration-money,  and  that  the  defendant, 
having  no  title,  had  failed  to  make  the  conveyance.  They 
state,  further,  that  considering  themselves  authorized  to  dis- 
affirm the  contract,  they  have  brought  an  action  of  indebitatus 
assumpsit  to  recover  back  the  money  paid  by  them  to  the 
defendant. 

(o)  See  this  case  discussed  in  Mqjor  v.  Brush,  7  Ind.,  232.    See  2  Id.,  526 
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The  substance  of  the  evidence,  according  to  a  bill  of  ex- 
ceptions, is  as  follows :  "  The  defendant  was  in  possession  of 
the  land  mentioned  in  the  bill  of  particulars,  on  which  there 
■was  a  saw  mill  erected  by  him.  The  defendant  was  a  trespasser 
on  the  land,  without  any  pretense  or  color  of  title.  He  sold 
his  possession  to  the  plaintiffs  for  $350,  telling  them  at  the 
time  that  he  had  no  title  to  the  premises,  and  that  the  land 
belonged  to  the  United  States.  This  evidence  does  not  support 
the  action.  The  money  for  which  the  action  is  brought  is  not 
proved  to  have  been  paid  on  such  a  contract  as  is  described  by 
the  bill  of  particulars. 

There  is  also  another  reason  why  no  action  will  lie  in  this 
case.  The  record  shows  that  the  payment  made  by  the  plain- 
tiffs to  the  defendant  for  his  possession  of  the  land  was  a 
voluntary  payment  with  a  full  knowledge  of  all  the  facts.  The 
money  was  not  paid  by  mistake.  There  was  no  fraud  in  the 
transaction,  nor  was  there  any  warranty  either  expressed  or 
implied.  When  money  is  paid  under  circumstances  like  these 
it  can  not  be  recovered  back. 

The  evidence,  therefore,  does  not  support  the  verdict,  and 
the  defendant  was  entitled  to  a  new  trial. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict  set 
aside  with  costs.     Cause  remanded,  &c. 

a.  p.  Thornton,  for  the  plaintiff. 

J.  Rowland^  for  the  defendant. 


[*137]  *WiBRiGHT  V.  Wise. 

Capias  ad  Respondendum — Motion  to  Set  Aside. — The  motion  of  a 
defendant  to  set  aside  a  capias  ad  respondendum,  must  be  made  as  early 
after  the  return  of  the  writ  as  is  convenient  and  practicable,  according  to 
the  rules  of  the  C!ourt ;  and  before  he  has  taken  any  step  in  the  defence  of 
the  suit  (a). 

(a)    Swifl  V.    Woodt,  5   Blackf.,  97;   Id.,  278;  7   Ind.,   447;  8   Id.,  576.     See  Davis'   Ind. 
Digest — title  Appearance. 
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g,^jitE. — If  a  capias  ad  respondendum,  concluding  with  the  words,  "  Witness  A 

£,  clerk  of  the Circuit  Court,"  &c.,  be  in  every  respect  formal,  except 

that  it  have  not  the  clerk's  signature  at  the  close  of  the  teste,  it  is  sufficient 
under  the  statute. 

APPEAL  from  the  Madison  Circuit  Court.  The  capias  ad 
respondendum  in  this  case,  issued  by  the  clerk  with  the  seal  of 
the  Court  affixed,  concluded  as  follows :  "  Witness  Robert  N. 
Williams,  clerk  of  the  Iladison  Circuit  Court,  and  its  seal 
hereto  affixed  at  Andersontown,  the  22d  day  of  July,  1835." 
On  the  second  day  of  the  term  to  which  the  writ  was  returna- 
ble, the  defendant,  as  his  first  step  in  the  case  so  far  as  th? 
record  shows,  moved  the  Court  to  quash  the  writ  on  the 
single  ground,  that  the  clerk's  name  was  not  subscribed  at  the 
conclusion  of  the  teste.     This  motion  was  sustained. 

There    are    two    errors     assigned.     1.    That    the 
[*138]     defendant  could  *not  after  appearance,  object  to  the 
writ.     2.  That  the  writ  was  sufficient. 

Stevens,  J.,  stated  the  points  in  the  cause,  and  explained 
the  nature  of  the  original  writ  in  England  and  the  process 
founded  upon  it.     He  then  proceeded  as  follows : 

It  may  be  observed  that  the  common  law  doctrine  as  prac- 
ticed in  England  respecting  process,  is  in  the  general  applicable 
to  our  writs  unless  altered  by  statute;  and  that,  therefore, 
mere  errors  in  our  writs  are  cured  by  the  appearance  of  the 
defendant.  But  there  is  a  distinction  between  errors  that  only 
render  the  process  voidable,  and  defects  that  render  it  void. 
Simple  appearance  does  not  cure  the  latter.  Process  in 
England,  and  our  writs  answering  to  those  called  process  in 
England,  form  no  part  of  the  record;  errors  in  them  cannot 
be  assigned  for  error :  hence  the  only  remedy  is  to  move  to  set 
aside  the  proceedings ;  and  that  should  be  done  before  appear- 
ance, unless  the  writ  is  wholly  void.  In  the  latter  case,  a 
mere  appearance  will  not  cure  the  defect.  The  appearance, 
however,  here  spoken  of,  does  not  simply  mean  the  coming  of 
the  defendant  into  the  court-house;  it  means  an  appearance  to 
the  action,  such  as  perfecting  bail,  or  taking  some  step  in  the 
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action  towards  a  defense.  The  party  must  come  before  the 
Court,  or  he  can  make  no  objection  to  the  writ,  and  this  he 
cannot  do  until  the  writ  is  returned.  The  rule  appears  to  be 
this :  The  motion  must  be  made  as  early  after  the  return  of 
the  writ,  as  is  convenient  and  practicable  according  to  the  rules 
of  the  Court,  and  before  any  step  is  taken  in  the  defense.  The 
taking  a  copy  of  the  declaration  out  of  the  office,  has  been 
decided  to  be  such  a  step  as  will  cure  errors  in  process.  3  Bl. 
Comm.  Chitt.-Ed.,  287,  n  10;  1  Sell.  Pr.,  108.  In  this  case, 
the  party  appears  to  have  made  his  motion  in  due  time;  that 
is,  there  is  nothing  of  record  to  show  or  even  raise  a  presump- 
tion to  the  contrary. 

The  question  then  is,  should  the  motion  have  prevailed? 
The  appellant  appears  to  rest  his  case  upon  the  common  law. 
The  common  law  will  not  sustain  him.  At  common  law,  his 
writ  would  have  to  be  tested  in  the  name  of  the  President 
Judge,  and  then  be  sealed  with  the  seal  of  the  Court,  and  offi- 
cially signed  by  the  clerk.  The  clerk  is  the  keeper  of  the  seal 
of  the  Court  at  common  law;  and  when  he  seals  process,  he 

must  officially  sign  it  to  show  that  it  was  sealed  at 
[*139]     the  proper  *mint  of  justice.     This  writ  at  common 

law  is  erroneous.  In  the  State  of  New  York,  the 
common  law  form  exists  as  to  the  teste  of  writs.  They  are 
tested  in  the  name  of  the  Chief  Justice;  but  the  clerk  must 
put  the  seal  of  the  Court  to  them,  and  officially  sign  them ; 
and  it  is  error  if  he  fail  to  sign  his  name.  Pepoon  ats.  Jenkins, 
Col.  &  Caines'  Cas.,  60.  Our  statute,  however,  has  altered  the 
case.  By  the  sixth  section  of  the  act  organizing  Circuit 
Courts,  Rev.  C,  1831,  p.  140,  it  is  enacted,  that  all  writs 
issuing  out  of  these  Courts,  shall  bear  teste  in  the  name  of  the 
clerk  of  the  proper  Courts,  t^c.  The  clerk  in  issuing  the  writ 
now  before  us,  appears  to  have  substantially  complied  with 
that  provision  of  the  statute.  The  teste  is  in  his  hand-writing 
and  is  in  these  words :  "  Witness  Robert  N.  Williams,  clerk 
of  the  Madison  Circuit  Court,"  &c.  This  appears  to  us  a 
sufficient  signing  and  a  sufficient  teste.  It  is  tested  in  due 
form  as  required  by  statute;  and  as  that  teste  contains  the 
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name  and  official  character  of  the  clerk  in  his  own  hand- 
writing, it  appears  to  be  sufficiently  signed  to  ohow  that  it 
issued  from  the  proper  mint  of  justice;  and  that;  is  all  that 
can  be  required. 

Fer  Curiam. — The  judgment  is  reversed  with  O/Sts.  Cause 
remanded,  &c. 

D.  Kilgore,  for  the  appellant. 

W.  Quarks,  H.  Brown  and  C.  Fletcher,  fcr  the  appellee. 


[*140]  *  Jones  v.  Jones,  in  Error. 

TROVER.  Plea,  not  guilty ;  and  verdict  in  favour  of  the 
plaintiff  for  thirty-three  dollars.  New  trial  granted  on  the 
plaintiff's  motion.  On  the  second  trial,  verdict  and  judgment 
in  favour  of  the  plaintiff  for  $1,750.  The  defendant  sued  out 
a  writ  of  error;  and  the  only  error  assigned  was,  thai  the  new 
trial  ought  not  to  have  been  granted. 

The  Court  said  that  they  must  presume,  as  the  contrary  was 
not  shown  by  the  record,  that  there  was  a  sufficient  ground  for 
the  new  trial. 

Judgment  affirmed,  with  three  per  cent,  damages  and  costs. 


[*141]    The  Bank  of  the  United  States  and  Another  v, 
Burke  and  Another. 

FKAUDtTLENT  CONVEYANCE — EiGHTS  OF  ADMINISTRATOR. — If  a  Conveyance 
of  real  estate,  executed  by  an  intestate  in  his  life-time  to  defraud  his  cred- 
itors, be  set  aside  after  his  death  by  a  court  of  chancery  in  a  suit  by  the 
creditors,  and  the  land  be  sold  under  the  decree  in  order  to  pay  the  debts, 
neither  the  administrator  of  the  estate  nor  the  probate  court  has  any  control 
over  the  proceeds  of  the  sale,  (a) 

(a)  This  case  is  said  to  be  virtually  overruled,  bo  far  as  the  doctrine  therein  stated  Is  held 
applicable  to  the  case  of  a  deceased  debtor,  by  the  case  of  Barton  v.  Bryant,  2  Ind.,  180, 
»nd   Id.,  642;  Buller  v.  Jaffray,  12  Ind.,  504. 
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Same — Rights  of  Creditor. — The  creditor  whose  bill  is  first  filed  to  set 
aside  such  fraudulent  conveyance  executed  previously  to  any  judgment 
against  the  intestate,  is  entitled  to  a  priority  of  payment  over  the  other 
creditors. 

ERE/OE,  to  the  Dearborn  Probate  Court. 

Stevens,  J. — The  facts  of  this  case  are  not  disputed,  and 
are  in  substance  as  follows : 

One  James  Conn  in  his  life-time  was  seized  in  fee  of  a  large 
and  valuable  tract  of  land  in  the  county  of  Dearborn;  and 
was  at  the  same  time  much  involved  in  debt.  Being  thus 
situated,  he,  on  the  23d  of  December,  1820,  for  the  purpose  of 
securing  the  land  from  the  grasp  of  his  creditors,  conveyed  it 
in  fee  simple  clear  of  all  incumbrance,  and  with  covenants  of 
general  warranty,  to  one  Thomas  Dugan;  and  put  Dugan  into 
full  and  peaceable  possession  of  it,  and  of  the  rents,  issues,  and 
profits  of  the  same.  This  full  and  peaceable  possession,  use, 
and  occupancy  of  said  land,  said  Dugan  peaceably  held  and 
enjoyed  under  the  conveyance  of  Conn  during  the  life-time  of 
Conn,  and  after  his  death  until  interrupted  by  the  creditors  of 
Conn. 

Some  four  or  five  years  after  the  making  of  said  conveyance 
to  said  Dugan,  he,  the  said  Conn,  died ;  and  at  the  time  of  his 
death  he  was  still  indebted  as  follows  :  To  the  Bank  of  Cincin- 
nati, for  the  use  of  one  Capp,  who  transferred  to  said  Burke, 
about  the  sum  of  $2,169;  to  said  Vattier  about  the  sum  of 
$218;  to  the  Bank  of  the  United  States,  about  the  sum  of 
$8,528;  and  to  one  Hutcheson,  about  the  sum  of  $1,984.  Conn 
died  intestate,  and  shortly  after  his  death,  administration  of 
his  estate  was  granted  by  the  said  Dearborn  Probate  Court  to 
Daniel  Bartholomew.  The  estate  was  wholly  insolvent.  No 
assets  came  to  the  hands  of  the  administrator  to  be  adminis- 
tered; not  even  a  sufficiency  to  pay  the  expenses  of  adminis- 
tration. 

Burke  and  Vattier  severally  brought  suit  at  law  in 

[*142]     the  ^Dearborn  Circuit  Court,  and  recovered  judgments 

to  be  satisfied  out  of  assets  quando  acciderint.     They 

then  filed  a  bill  in  chancery  in  the  said  Circuit  Court,  praying 
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to  have  said  tract  of  land,  so  conveyed  as  aforesaid  to  said 
Dugan  by  Conn,  subjected  to  the  payment  of  their  said  judg- 
ments. Upon  this  bill  such  proceedings  were  legally  had,  that 
the  Circuit  Court  decreed,  that  the  deed  of  conveyance  from 
Conn  to  Dugan  was  fraudulent  and  void  as  to  creditors,  and 
that  the  land  should  be  sold  for  the  payment  of  the  debts  of 
the  intestate;  and  further  decreed,  that  the  said  Daniel  Ba?'- 
tholomew,  as  such  administrator  as  aforesaid,  should  proceed  to 
inventory,  appraise  and  sell  the  same,  for  the  payment  of  the 
debts  of  the  intestate. 

Bartholomew,  the  administrator,  sold  the  land  in  pursuanre 
of  the  decree,  realizing  in  all  about  $3,200.  He  chargcjd 
himself  with  the  money,  as  administrator,  as  assets  of  the 
estate  in  his  hands  to  be  administered;  and  reported  hi'? 
proceedings  to  the  Probate  Court.  He  made  no  report  to  the 
Circuit  Court,  from  which  he  derived  his  authority  to  sell.  He 
did  not  appear  to  view  his  acts  as  the  acts  of  a  commissioner 
appointed  by  the  decree,  but  as  the  acts  of  an  administrator, 
acting  under  the  general  statutory  power  of  an  administrator,  in 
cases  where  the  statute  authorizes  administrators  to  inventory, 
appraise,  and  sell  the  real  estate  of  the  intestate. 

Neither  the  Bank  of  the  United  States,  nor  Hutcheson,  had 
reduced  their  claims  to  judgments;  but  at  this  stage  of  the 
proceedings,  they  filed  in  the  Probate  Court  evidence  of  their 
demands,  and  petitioned  that  Court  to  have  the  money  raised 
by  the  sale  aforesaid,  distributed  among  all  the  creditors  under 
the  statute  respecting  the  settlement  of  insolvent  estates. 
To  this  Burke  and  Vattier  objected,  and  the  Probate  Court 
decreed  as  follows,  viz.:  1.  That  the  funeral  expenses,  the 
expenses  of  the  last  sickness  of  the  deceased,  and  the  expenses 
of  administration  should  first  be  all  paid.  2.  That  the  costs 
and  expenses  of  the  bill  in  chancery,  and  the  sale  and  pro-' 
ceedings,  should  be  next  paid.  3.  That  the  said  judgments, 
costs,  and  interest,  of  the  said  Burke  and  Vattier  •  should  be 
next  paid;  and  the  remainder,  if  any,  go  to  general  distri- 
'jution. 

With   this  decree  Burke  and    Vattier  are  content,  but  the 
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Bank  of  the  United  States  and  Hutclieson  have  prosecuted  this 
«rrit  of  error. 

The  first  question  iS;  whether  the  money  arising 
[*143]  from  the  *sale  of  this  tract  of  land  became  assets  in 
the  hands  of  the  administrator,  to  be  by  him  admin- 
istered under  the  statute  regulating  the  settlement  of  insolvent 
estates?  This  estate  is  admitted  to  be  insolvent,  there  being  no 
personal  estate  out  of  which  the  debts  of  the  intestate,  or  any 
part  of  them,  could  be  paid.  In  such  cases,  the  statute 
provides  that  the  administrator  shall  inventory,  appraise,  and 
sell  the  real  estate  of  the  deceased,  and  that  the  proceeds  of 
such  sales  shall  constitute  a  fund  for  the  payment  of  debts. 
The  statute  further  directs  that  in  such  cases  the  funeral 
expenses,  expenses  of  last  sickness,  and  expenses  of  adminis- 
tration, shall  all  be  first  paid,  and  that  the  remainder  of  the 
fund  shall  be  divided  equally  among  the  creditors,  according 
to  the  amount  of  their  several  demands,  without  regard  to 
their  dignity.  If,  then,  the  nioney  arising  from  the  sale  of 
this  laad,  became  assets  of  the  estate  of  the  intestate  in  the 
hands  of  the  administrator,  to  be  by  him,  as  such  adminis- 
trator, administered  under  the  provisions  of  tlie  probate  act, 
the  decision  of  the  Probate  Court  must  be  erroneous.  BurJce 
and  Vattier  should  have  only  received  their  equal  share  with 
the  other  creditors,  according  to  the  amount  of  their  several 
claims.  This  position,  however,  is  certainly  not  tenable.  Conn 
conveypfl  that  land  to  Dugan  in  fee,  by  a  good  and  sufficient 
deed  of  conveyance  containing  full  covenants,  &c.;  and  pos- 
session followed  the  conveyance,  &c.  This  conveyance  vested 
the  whole  estate  and  interest  of  Conn  in  Dugan,  his  heirs  and 
assigns  forever,  as  against  Conn  and  his  heirs.  Neither  Conn 
nor  his  heirs  could  ever  interrupt  Dugan,  or  those  holding 
under  him.  The  administrator  stands  in  the  shoes  of  his 
intestate.  He  has  no  interests  or  rights  but  those  of  the 
deceased.  He  cannot  render  available,  or  reduce  to  assets, 
that  which  his  intestate  could  not  claim,  demand,  and  recover. 
This  land  formed  no  part  of  Conn's  estate.  It  was  gone  from 
hira  and  his  heirs  forever.     It  did  not  descend  to  his  heirs,  for 
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he  had  no  estate  in  it  to  descend;  therefore  it  could  not  be 
reduced  to  assets  in  the  hands  of  the  administrator,  and  be 
subjected  to  distribution,  under  the  probate  act,  as  a  part  of 
Counts  estate. 

Suppose  this  land  had  sold  for  more  money  than  was 
required  to  pay  all  the  creditors  of  Conn,  to  whom  would  the 

surplus  fund  go?  It  certainly  could  not  go  to  Conn's 
[*144]     heirs,  because  *  the  land  was  no  part  of  his  estate.    It 

would  go  to  Dugan,  the  legal  owner.  But  if  the 
money  became  assets  in  the  hands  of  the  administrator,  to  be 
by  him  as  such  administrator  administered  under  the  provis- 
ions of  the  probate  act,  it  would  be  part  of  the  estate  of  Conn, 
and  the  surplus  would  go  to  his  heirs.  This  conveyance, 
however,  being  made  without  consideration,  in  fraud  of  Conn't 
creditors,  Dugan  is  considered,  in  equity,  as  a  trustee  for  the 
creditors;  or,  in  other  words,  hLs  title  is  incumbered  with  an 
equitable  mortgage  to  the  amount  of  the  creditors'  claims.  He 
is  not,  however,  a  trustee  for  either  Conn  or  his  heirs.  Hence, 
all  remainders  after  creditors  are  satisfied  belong  to  him. 
Dugan  in  this  case  was  not  bound  to  let  the  land  be  sold ;  he 
might  have  paid  off  the  creditors,  and  held  the  land  unin- 
cumbered. 

From  this  view  of  the  case  it  follows,  that  the  moneys 
arising  from  the  sale  of  this  land,  could  not  become  assets  in 
the  hands  of  the  administrator,  and  be  subject  to  a  distribu- 
tion, under  the  provisions  of  the  act  respecting  the  settlement 
of  insolvents's  estates.  Bartholomew,  although  he  was  the 
administrator  of  the  estate  of  Conn,  did  not  make  that  sale  in 
that  capacity,  but  in  the  capacity  of  a  commissioner  under  the 
decree  of  the  Circuit  Court;  and  to  that  Court  he  should  have 
reported  his  proceedings,  and  not  to  the  Probate  Court.  The 
Probate  Court  had  no  jurisdiction  or  control  of  that  fund,  and 
therefore  could  make  no  decree  respecting  it.  No  part  of  that 
money  was  liable  to  pay  the  funeral  expenses,  or  the  expenses 
of  the  last  sickness  of  Conn;  nor  was  it  liable  to  pay  the 
expenses  of  administration  upon  his  estate.  1  Fonb.  Eq., 
209;   Grider  v.  Graham,  4  Bibb,  70;  Deatly^s  Heirs  v.  Ilur- 
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phy,  3  Marsh.,  472;  Bunn  v.  Winthrop,  1  Johns.  C.  R.,  329; 
Lessee  of  Hartley  v.  M'Anutty,  4  Yeates,  95 ;  Lessee  of  Church 
V.  Church,  lb.,  280;  Reichart  v.  Castator,  5  Binn.,  109;  Rob. 
on  Fr.  Con.,  641  to  645;  Hawes  v.  Leader,  Cro.  Jac,  270. 

The  next  question  is,  can  all  the  creditors  of  Conn  come  in 
under  the  decree  of  the  Circuit  Court,  prove  their  claims,  and 
be  entitled  to  an  equal  distribution  of  the  fund  raised,  accord- 
ing to  the  amount  of  their  several  claims; 

We  think  that  they  cannot.  The  rule  in  equity  appears  to 
be  well  settled,  that  where  the  estate  of  the  debtor  has  been 
voluntarily  conveyed,  before  his  creditors  have  obtained  judg- 
ments against  him,  for  the  purpose  of  defrauding 
[*145]  them,  as  in  *this  case,  and  it  can  not  be  seized  and 
sold  by  an  execution  on  the  judgment  at  law,  the 
creditor  who  first  files  his  bill  in  equity  to  subject  such 
estate  to  the  payment  of  his  judgment,  obtains  a  priority  and 
preference  .over  the  other  creditors,  although  his  judgment 
may  be  the  junior;  because,  in  such  case,  neither  the  judgment 
at  law  against  the  debtor,  nor  the  writ  of  execution  on  the 
judgment,  is  any  lien  upon  the  estate  so  fraudulently  conveyed 
away ;  and  the  only  way  in  which  the  creditor  can  create  any 
lien  upon  it,  is  by  filing  a  bill  in  equity  charging  the  fraud, 
and  praying  to  have  the  estate  subjected  to  the  payment  of 
debts,  &c.  Such  a  bill,  the  instant  it  is  filed,  becomes  a 
specific  lien;  and  the  creditor  who  first  files  his  bill,  obtains  a 
priority  and  preference  over  the  other  creditors,  as  a  reward 
of  his  legal  diligence.  Weed  v.  Pierce,  9  Cow.,  722;  Beck  v. 
Burdett,  1  Paige,  305 ;  Edmeston  v.  Lyde,  lb.,  637 ;  Corning  v. 
White,  2  lb.,  567;  Edgell  v.  Haywood  3  Atk.,  357. 

The  proceedings  in  the  Probate  Court  are  coram  nonjudice, 
and  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs.     To  he 
certified,  &c. 

G.  H.  Dunn,  for  the  plaintifis. 
Caswell  and  Chester,  for  the  defendants. 
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AEGUED  AND  DETEEMINED 


SUPREME  COURT  OF  JUDICATURE 


STATE  OF  INDIANA, 


A.T   INDIANAPOLIS,   MAY    TEEM,    1836,  IN   THE    TWENTIETH 
YEAE  or  THE  STATE. 


MEMOEANDA, 


In  the  last  vacation,  Stephen  C.  Stevens,  Esquire,  resigned 
his  office  as  one  of  the  Judges  of  this  Court.  He  was 
succeeded  by  Charles  Dewey,  Esquire,  who  took  his  seat  on 
the  first  day  of  the  present  term. 


The  State  v.  Adams. 

Perjury  in  United  States  Cases — Jurisdiction. — If  an  affidavit  be  made 
under  an  act  of  Congress  relative  to  the  sale  of  public  land,  and  the  party 
in  making  it  commit  perjury,  he  may  be  punished  under  the  act  of  Con- 
gress prohibiting  the  offense  ;  but  the  Courts  of  this  State  have  no  jurisdic- 
tion of  the  case. 

^ote.— Judge  M'Kinney  was  absent,  in  consequence  of  indisposition,  during 
Jie  whole  of  this  term. 
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ERROR  to  the  Allen  Circuit  Court. 

Blackford,  J. — This  was  an  indictment  for  perjury.  The 
charge  is  that  the  defendant  willfully,  corruptly,  &c.,  made  a 
false  affidavit  of  his  being  an  actual  settler  on  a 
[*147]  certain  tract  *of  public  land,  and  that  by  means  of 
that  affidavit  he  applied  to  enter  the  land  under  the 
act  of  congress  of  the  5th  of  April,  1832.  The  Circuit  Court, 
on  the  defendant's  motion,  quashed  the  indictment  for  want  of 
jurisdiction. 

The  only  question  for   our   consideration   is,  whether   the 
Circuit  Court  had  jurisdiction  of  the  cause  or  not? 

We  have  a  statute  saying  that  any  person  who  shall  willfully, 
corruptly  and  falsely  make  an  affidavit,  &c.,  shall  be  deemed 
guilty  of  perjury.  Rev.  Code,  1831,  p.  186.  And  it  is  con- 
tended for  the  prosecution  that  the  indictment  before  us  is 
sustainable  under  that  statute.  But  this  doctrine  can  not  be 
supported.  The  affidavit  in  question  was  made  under  an  act 
of  congress  relative  to  the  sale  of  public  lands,  and  if  the  party, 
in  making  it,  committed  perjury,  he  must  be  punished  under 
the  act  of  congress  prohibiting  the  offense.  The  State  courts 
have  no  jurisdiction  of  the  case.  The  prosecutor  refers  us  to. 
the  case  of  Chess  v.  The  State,  in  this  Court,  3Iay  term,  1822. 
In  that  case  it  was  decided  that  a  person  guilty  of  counter- 
feiting the  current  coin  of  the  United  States,  may  be  indicted 
and  punished  under  the  State  law  prohibiting  the  crime.  There 
is  a  good  reason  for  that  decision.  The  act  of  congress  of 
1789,  usually  called  the  judiciary  act,  gives  exclusive  jurisdic- 
tion to  the  Federal  Courts  of  all  offenses  under  the  authority 
of  the  United  States,  unless  where  the  laws  of  the  United  States 
shall  otherwise  provide.  Gordon's  Digest,  97.  But  the  act 
of  congress  which  prohibits  counterfeiting  the  coin,  expressly 
provides  that  nothing  in  that  act  shall  deprive  any  State  court 
of  jurisdiction  over  the  offense,  under  the  laws  of  the  State. 
Gordon's  Dig.,  711.  That  proviso  enabled  us  to  Say  that  the 
Circuit  Court  of  the  State  had  jurisdiction  in  that  case. 
Houston  V.  Moore,  5  Wheaton,  1.  So,  in  the  acts  of  congress 
of  1807  and  1816,  concerning  the  forgery  of  the  notes  of  the 
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Bank  of  the  United  States,  there  are  provisos  similar  to  the 
one  we  have  mentioned  in  the  act  against  counterfeiting  the 
coin.  Without  such  a  proviso,  the  State  courts,  since  the 
judiciary  act  above  referred  to,  can  have  no  jurisdiction  of 
offenses  cognizable  under  the  authority  of  the  United  States. 
Houston  V.  Moore,  5  Wheaton,  1;  1  Kent^s  Comm,,  398;  3 
Story's  Comm.,  623. 

There  is  an  act  of  congress  prohibiting  perjury  committed  in 
cases  like  the  one  now  before  us.  Gordon's  Digest,  715.  But 
there  is  no  provision  in  that  act,  nor  in  any  other  act 
[*148]  of  ^congress  known  to  us,  which  saves  to  the  States 
the  right  of  punishing  perjury  in  such  a  case.  It 
follows,  of  course,  that  the  State  courts  have  no  jurisdiction  of 
the  offense. 

In  the  case  of  a  false  affidavit  made  under  the  revenue  laws 
of  the  United  States,  it  seems  clear  that  in  the  absence  of  any 
special  provision  to  the  contrary,  an  indictment  for  the  perjury 
must  be  found  in  the  Federal  Courts,  and  the  punishment  be 
according  to  the  act  of  congress  on  the  subject.  And  there  is 
no  reason  why  the  law  should  not  be  the  same  in  the  case  of  a 
false  affidavit,  made  under  the  laws  of  congress,  respecting  the 
sale  of  the  public  lands. 

The  indictment,  in  the  present  case,  was  correctly  quashed 
by  the  Circuit  Court  for  the  want  of  jurisdiction. 

Per  Curiam. — The  judgment  is  affirmed.  To  be  certified,  &c. 

W.  Herod  and  S.  C.  Sample,  for  the  State. 

if.  M.  Ray,  for  the  defendant. 


Hutchen  and  Another  v.  Niblo. 

Insolvent  Debtob — Relief  from  Imprisonment. — An  insolvent  debtor, 
imprisoned  on  an  execution  issued  by  a  justice  of  the  peace,  must  make  hia 
application  for  relief  from  imprisonment  to  two  justices  of  the  peace. 

(105) 


148-49       SUPKEME  COUllT  OF  INDIANA. 

Hutchen  and  Another  v.  Niblo. 

CoNSTBTJCTiON  OF  STATUTE. — A  Statute  should  be  so  construed  that  every 
part  of  it,  if  possible,  may  be  operative  (a). 

ERROR  to  the  Franklin  Circuit  Court. 

Dewey,  J. — Niblo  instituted  an  action  against  Hutchen  ami 
Berry  on  an  obligation,  the  condition  of  which,  after  reciting  a 
judgment  rendered  by  a  justice  of  the  peace,  and  an  execution 
upon  it  issued  by  him,  on  which  Hutchen  had  been  imprisoned 
in  the  jail  o^  F^-anklin  county,  stipulated  "that  he  should,  from 
and  after  the  execution  of  said  obligation,  continue  a  true 
prisoner  in  the  custody  of  the  jailor,  or  keeper  of  the  prison  of 
the  county  aforesaid,  and  within  the  limits  of  the  jail  bounds, 
without  attempting  any  manner  of  escape  until  discharged  by 
law."  The  breach  assigned  is,  "that  Hutchen  did  not,  from 
and  after  the  execution  of  the  said  obligation,  continue  a  true 
prisoner  in  the  custody  of  the  jailor,  or  keeper  of  the 
[*149]  prison  of  *the  county  aforesaid,  and  within  the  limits 
of  said  prison  bounds,  without  attempting  any  manner 
of  escape  until  discharged  by  law,  but,  on  the  contrary,  broke 
said  prison  bounds,  and  made  his  escape  therefrom,  without 
being  lawfully  discharged." 

Under  an  agreement  by  the  parties  to  let  in  special  matter 
in  defense  without  pleading,  the  plaintiffs  in  error  offered  to 
prove  that  Hutchen,  as  an  insolvent  debtor,  filed  his  petition, 
schedule,  affidavit,  and  bond  with  surety,  in  the  office  of  the 
clerk  of  the  Franklin  Circuit  Court;  that  he  procured  the 
supersedeas  of  the  clerk,  and  was  by  virtue  of  it  discharged 
from  imprisonment.  Niblo  objected  to  the  admission  of  this 
testimony.  The  Circuit  Court  sustained  the  objection  and 
rendered  judgment  in  his  favor. 

The  only  question  presented  for  the  consideration  of  this 
Court  is:  Was  the  rejection  of  the  evidence  offered  to  be 
given,  error? 

The  statute  for  the  relief  of  insolvent  debtors,  approved 
February  9th,  1831,  prescribes  in  the  first  section  the  mode  of 
obtaining  relief  by  application  to  the  Circuit  Court  in  term 

(a)   See  Palmer  v.  Stumph,  29  lad.,  329,  and  cases  there  cited. 
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time,  whether  civil  process  shall  have  issued  against  the  insol- 
vent or  not.  The  tenth  section  provides  a  remedy  for  an 
insolvent  person,  who  shall  have  been  arrested  in  vacation  by- 
virtue  of  any  civil  process.  He  is  to  make  his  application  at 
the  clerk's  office.  It  was  under  this  section  that  Hutchen  filed 
the  petition,  schedule,  affidavit  and  bond,  and  procured  the 
supersedeas  and  discharge  which  he  offiired  in  evidence,  and 
which  were  rejected  by  the  court  on  the  trial  below.  The  four- 
teenth section  enacts,  "  that  if  any  person  shall  be  taken  and 
charged  in  execution  issued  on  any  judgment  obtained  before 
any  justice  of  the  peace,  it  shall  be  lawful  for  any  two  justices 
of  the  peace  of  the  county "  to  grant  the  relief  sought ;  and 
prescribes  the  mode  of  proceeding,  which  is  essentially  different 
from  that  directed  by  the  first  and  tenth  sections  (1). 

It  is  contended  by  the  plaintiffs  in  error  that  Hutchen,  being 
an  insolvent  debtor,  in  prison  upon  an  execution  issued  by  a 
justice  of  the  peace,  had  a  right  to  make  his  application  for 
relief  from  imprisonment,  either  to  the  clerk  of  the  Circuit 
Court  under  the  tenth,  or  to  two  justices  of  the  peace  under 
the  fourteenth  section  of  the  statute.     We  think  the  position  is 

not  tenable. 
[*150]  *It  is  true,  that  the  phraseology  of  the  tenth  section 
may  be  so  construed  as  to  include  all  insolvent  persons 
detained  upon  civil  process,  from  whatever  authority  emanating, 
without  violating  its  letter ;  though  its  terms  are  more  naturally 
appropriate  to  the  process  of  the  higher  courts.  It  can  not, 
however,  receive  such  a  construction  without  infringing  that 
well  known  rule  of  law — that  statutes  shall  be  so  construed 
as  to  render  every  part  of  them  operative,  if  possible.  If  the 
legislature  designed  that  an  insolvent  person,  imprisoned  upon 
an  execution  issuing  from  a  justice  of  the  peace,  should  have 
the  same  right  to  seek  redress  from  the  Circuit  Court  in  term,  or 
from  the  clerk  in  vacation,  that  an  insolvent  debtor  amenable 
to  or  imprisoned  by  the  process  of  that  court  has,  the  fourteenth 
section  of  the  act  is  wholly  unnecessary,  and  serves  no  other 
purpose  than  that  of  creating  a  senseless  multiplicity  of  reme- 
dies for  insolvents  imprisoned  by  justices  of  the  peace,  while  all 
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others  have  but  one  mode  of  relief.  This  view  of  the  subject, 
taken  in  connection  with  the  consideration  that  different  man- 
ners of  notifying  creditors  of  the  insolvent's  application  for 
relief,  and  different  forms  of  oaths,  are  by  the  statute  prescribed 
to  the  two  classes  of  insolvent  debtors,  is,  we  think,  conclusive 
that  the  Circuit  Court  was  correct  in  rejecting  the  evidence 
offered  to  be  given  by  the  plaintiffs  in  error. 

Per  Curiam. — The  judgment  is  affirmed  with  two  per  cent. 
damages  and  costs. 

G.  Holland,  for  the  plaintiffs. 

J.  Ryman,  for  the  defendant. 

(1)  Rev.  C,  1831,  p.  199;  Ace.  Eev.  Stat.,  133S,  p.  227  to  233. 


Warren  v.  The  State. 

Right  of  Jury. — In  an  indictment  for  larceny,  the  jury  have  a  right  to 
determine  the  law  as  well  as  the  facts  of  the  case  (o). 

ERROR  to  the  Green  Circuit  Court. 

Blackford,  J. — Indictment  for  larceny.     Plea,  not  guilty. 
Verdict  and  judgment  for  the  State. 

After  the  evidence  on  both  sides  was  closed,  the  defendant 

below  asked  the  Court  to  instruct  the  jury  that  they 

[*151]     were  the  *judges  of  the  law  as  well  as  of  the  facts  in 

the  cause,  which  instruction  the  Court  refused  to  give. 

We  think  that  the  Court  ought  to  have  given  the  instruction 

required,  and  that  their  refusal  to  do  so  renders  the  judgment 

erroneous. 

Per  Curiam. — The  judgment  is  reversed  and  the  verdict  set 
aside.     Cause  remanded,  &c. 
J.  WniL  omb  for  the  plaintiff. 
W.  Herod,  for  the  State. 

(a)   Williams  v.  The  Stale,  10  Ind  ,  503. 
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Walpole  v.  Smith,  in  Error. 

HELDj  in  this  case,  that  the  death  of  the  plaintiff  in  error, 
after  the  errors  are  assigned,  does  not  abate  the  writ  of  error, 
2  Tidd's  Prac.,  1128. 


[*162]  *TAEDy  V.  The  State,  in  Error. 

THIS  was  an  indictment  for  perjury  against  John  0.  Tardy , 
and  the  affidavit  on  which  the  perjury  was  assigned  is  alleged 
in  the  indictment  to  be  signed  by  him.  Held,  that  an  affidavit 
signed  John  Gabriel  Tardy  was  not,  in  consequence  of  the 
variance,  admissible  as  evidence  in  support  of  the  indictment. 


END  OF  MAY  TEEM,  183e. 
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AT  INDIANAPOLIS,  NOVEMBER  TEEM,  1836,  IN  THE  TWENTY 
FIEST  YEAE  OF  THE  STATE. 


Cammack  V.  Rupert  and  Another. 

Bond — Dischaege  of — To  an  action  on  a  bond,  a  plea  stating  merely  that 
the  parties  had  agreed,  by  a  writing  obligatory,  that  the  bond  should  be 
discharged  on  certain  conditions,  is  insufficient. 

ERROR  to  the  Vigo  Circuit  Court. 

Dewey,  J. — Rupert  et  al.  declared  in  action  of  debt  against 
Cammack  on  a  single  bond  for  the  payment  of  a  sum  of  money. 

Cammack  pleaded  in  bar,  that  by  a  certain  writing  obligatory 
made  between  himself  of  the  first  part,  a  certain  Robert  Kyle 
of  the  second  part,  and  Rupert  et  al.  and  other  creditors  of 
Cammack,  of  the  third  part,  it  was  agreed  by  Rupert  et  al.  and 
the  other  creditors  of  Cammack,  that,  in  consideration  of  the 
assignment  by  Cammack  of  all  his  right  and  interest  in  and  to 

Note. — Judge  M'Kinney  was  absent,  in  consequence  of  indisposition,  during 
the  first  week  of  the  present  terra. 
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a  certain  policy  of  insurance  executed  to  Cammack  by 
[*154]  the  *  Protection  Insurance  Company  of  Hartford, 
Connecticut,  on  which  policy  a  suit  was  then  pending 
in  the  Jefferson  Circuit  Court,  Kentucky,  they  would  receive  of 
said  Kyle  fifty  cents  in  the  dollar  on  the  respective  sums  due 
them,  provided  an  amount  sufficient  for  that  purpose  should  be 
recovered  in  the  suit  upon  the  policy ;  that  it  was  also  agreed 
between  the  three  parties  aforesaid,  that  if  the  suit  should 
produce  more  than  would  pay  to  the  creditors  fifty  cents  in  the 
dollar  on  their  debts,  that  the  overplus  should  go  to  said 
Cammack;  and  that  it  was  further  agreed,  that  if  nothing 
should  be  recovered  on  the  policy,  so  soon  as  that  event  should 
be  known,  Cammack  should  have  it  in  his  power  to  discharge 
himself  from  the  debts  enumerated  in  said  writing  obligatory, 
"by  giving  to  the  creditors  therein  named  satisfactory  security 
for  the  payment  of  fifty  cents  on  each  dollar  due  them."  And 
the  plea  concludes  with  an  averment  that  the  debt  on  which 
the  suit  was  founded,  was  one  of  those  contained  in  the  afore- 
said writing  obligatory. 

To  this  j)lea  there  was  a  general  demurrer.  The  Circuit 
Court  sustained  the  demurrer,  and  rendered  a  judgment  in 
favour  of  Rupert  et  al.  for  their  debt  and  damages. 

This  judgment  is  correct.  The  plea  does  not  profess  to 
allege  accord  and  satisfaction,  or  a  release.  It  contains  no 
averment  of  the  result  of  the  suit  in  the  Jefferson  Circuit 
Court — whether  it  be  pending  or  whether  it  be  decided.  We 
know  not  whether  anything  was  recovered  by  Kyle  in  that 
suit;  or  whether  if  he  failed  to  recover  any  thing,  Cammack 
has  given  or  attempted  to  give  security  to  Rupert  et  al.  for  the 
payment  of  fifty  cents  on  the  dollar  of  their  debt.  Without 
determining  whether  the  averments  of  these  facts  would  make 
the  plea  good,  there  can  be  no  doubt  that  without  them  it  is 
bad. 

Per  Curiam. — The  judment  is  affirmed  with  five  J)er  cetd. 
damages  and  costs. 

J.  D.  Taylor,  for  the  plaintiff. 

E.  31.  Huntington,  for  the  defendants. 
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[*155]  *GiBBONS  V.  Surber. 

Joint  Defendants — Judgment. — In  a  joint  action  against  two,  on  a  joint, 
or  on  a  joint  and  several  contract,  the  plaintiff  can  not  take  judgment 
against  one  alone,  unless  the  process  be  returned  non  est  inventus  as  to  the 
other  (a). 

ERROR  to  the  Hendricks  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  debt  by  the  assignee  of 
a  joint  and  several  bond  for  the  payment  of  a  sum  of  money, 
in  which  he  declared  jointly  against  all  the  obligors,  Smith 
and  Gibbons.  The  record  contains  no  notice  of  Smith  what- 
ever, after  the  filing  of  the  declaration.  G-ibbons  appeared  and 
put  in  a  special  plea  in  bar,  upon  which  issue  was  joined; 
which  being  found  for  the  plaintiff  below,  a  separate  judg- 
ment was  rendered  against  Gibbons  for  the  debt  demanded  and 
damages. 

The  error  assigned  is  the  rendition  of  this  judgment  against 
one  obligor,  without  any  disposition  of  the  suit  having  been 
made  as  to  his  co-obligor,  sued  jointly  with  him. 

The  law  is  well  settled  in  England,  that  in  a  joint  action 
against  several  on  contract,  a  valid  judgment  can  not  be  ren- 
dered against  a  part  of  the  defendants,  on  whom  process  may 
have  been  served,  without  having  first  proceeded  to  outlawry 
against  the  residue  of  them.  1  Strange,  473;  2  Id.,  1269; 
]  5  East,  1 ;  1  Maule  &  Selw.,  242.  The  same  doctrine  has 
been  recognized  and  established  by  our  own  and  other  Amer- 
ican decisions,  substituting  in  the  place  of  the  English  process 
of  outlawry,  statutory  provisions  designed  to  effect  the  same 
object.     1  Blackf.,  106 ;  lb.  139 ;  7  Cranch,  194. 

It  is  true  that,  in  this  case,  the  contract  on  which  the  suit  in 
the  Court  below  was  founded  is  joint  and  several.  But  the 
defendant  in  error  can  not  avoid  the  force  of  the  authorities 
above  quoted,  in  consideration  of  that  circumstance.  The 
only  difference  between  a  contract  merely  joint,  and  one  joint 

(o)  The  law,  as  laid  down  in  this  case,  is  materially  modified  by  the  provisions  of  the 
code.     See  Maideu  v.  Webster,  30  lud.,  317. 
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and  several,  as  respects  the  right  of  the  holder  of  the  one  or 
the  other  in  pursuing  his  remedy,  is,  that  on  the  first  he  is 
obliged  to  sue  all  the  living  promisers,  whereas  on  the  latter 
he  has  a  right  to  elect  between  one  and  all  of  them.  Having 
made  his  election,  the  contract  becomes,  so  far  as  the  rules  of 
h\w  applicable  to  his  remedy  are  concerned,  purely  several  or 
purely  joint;  and  he  is  no  longer  at  liberty  to  con- 
[*156]  sider  it  other  *thau  what  he  has  made  it  by  his  own 
determination.  The  contract  has  then  entirely  lost 
its  mixed  character,  and  a  suit  upon  it  must  be  governed  b" 
the  same  principles  which  would  have  controlled  it  had  it  bec»j 
originally  what  choice  ultimately  made  it.  1  Chitt.  PL,  3li ; 
1  Saunder's  Rep.  291,  w.  4;  1  Blackf.,  140.  In  this  case, 
therefore,  as  the  action  below  was  joint,  the  contract  Avhich 
was  the  foundation  of  it  must  be  viewed  as  also  joint. 

Per  Curiam. — The  judgment  is  reversed,  and  the  proceed- 
ings subsequent  to  the  issue  set  aside,  with  costs.  Cause 
remanded,  &c. 

C.  C.  Nave  and  W.  Quarles,  for  the  plaintiff. 

J.  B.  Bay,  for  the  defendant. 


The  State  v.  Odell. 

Felony — Former  Acquittal  by  a  Justice. — A  judgment  of  acquittal  by 

a  juf?tice  of  the  peace,  on  a  charge  of  an  assault  and  batteiy  with  intent  to 

murder,  is  coram  non  judice  and  void. 
Same. — A  plea  of  such  acquittal  to  an  indictment  for  an  assault  and  battery 

alleged  to  be  the  same  offense  with  that  determined  by  the  justice,  can  not 

be  sustained.  . 

ERROR  to  the  Montgomery  Circuit  Court. 

Blackford,  J. — Indictment  against  Caleb  Odell  for  an 
assault  and  battery  on  Allen  Moore.  Plea,  that  the  defendant 
liad  been  tried  by  a  justice  of  the  peace  for  an  assault  and 
battery  on  Allen  Moore  with  intent  to  murder  him,  and  had 
been  acquitted  by  the  justice  of  the  charge;  and  that  the  assault 

(174) 


NOVEMBER  TERM,  1836.  156-57 

Nixon  V.  Brown. 

and  battery  mentioned  in  the  indictment  is  the  same  with  that 
determined  by  the  justice.  Demurrer  to  the  plea,  and  judg- 
ment for  the  defendant. 

This  judgment  must  be  reversed.  The  justice  had  no  juris- 
diction to  try  and  determine  an  assault  and  battery  with  an 
intent  to  murder,  and  the  proceedings  before  him,  described  in 
the  plea,  were  coram  non  Judice.  The  justice  should  have 
taken  measures  to  secure  the  defendant's  appearance  at  the 
next  term  of  the  Circuit  Court  to  answer  the  charge ;  and  that 
was  all  he  was  authorized  to  do  with  him.  The  judgment  of 
the  justice,  on  the  merits  of  the  charge  of  an  assault  and  bat- 
tery with  intent  to  murder,  is  a  nullity;  and  the 
[*157]  defendant's  *plea  to  the  indictmeut,  relying  on  that 
judgment,  is  no  defense. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

W.  Herod,  for  the  State. 

/.  Naylor,  for  the  defendant. 


Nixon  v.  Brown. 


Pboof  of  Mabeiage, — In  an  action  for  crim,  con.,  it  was  held  that  the 
Bolemnization  of  the  plaintiff's  marriage  might  be  proved  by  a  witness 
who  was  present  at  the  ceremony. 

Same. — Whether,  if  the  marriage  was  solemnized  in  another  State  by  a  jus- 
tice of  the  peace,  it  should  be  proved  that,  by  the  laws  of  such  State,  a 
justice  was  authorized  to  perform  the  ceremony :  qucere. 

Failure  of  Peoof — Practice. — That  the  plaintiff  has  failed  to  prove  a 
material  point  in  his  case,  is  an  objection  not  to  be  made  until  the  examina- 
tion of  his  testimony  is  closed.  If  it  then  appear,  that  any  proof  indis- 
pensible  to  the  maintenance  of  the  suit  has  not  been  produced,  the  Court 
may  instruct  the  jury  that  the  plaintiff  cannot  recover. 

Beading  from  Law-Books. — If  a  passage  in  a  law-book  of  another  country 
be  not  law  in  this  State,  it  ought  not  to  be  read  to  the  jury. 

APPEAL  from  the  Wayne  Circuit  Court. 
Blackfoed,  J. — This  was  an  action  of  trespass  brought  by 
Brown   against    Nixon,    for    criminal    conversation    with    the 
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plaintiff's  wife.     Plea,  not  guilty.     Verdict  and  judgment  for 
the  plaintiff  below. 

It  appears  by  a  bill  of  exceptions,  that  the  plaintiff  below 
offered  to  prove  his  marriage  by  a  witness  who  was  present  at 
the  ceremony,  which  was  performed  by  a  justice  of  the  peace 
in  Guilford  county,  North  Carolina,  and  to  prove  also,  by  the 
same  witness,  that  the  justice  was  in  the  habit  of  solemnizing 
marriages  in  that  county,  but  without  offering  to  prove  that, 
by  the  laws  of  North  Carolina,  a  justice  was  authorized  to 
solemnize  marriages.  The  witness  was  objected  to,  but  the 
objection  was  overruled.  The  bill  of  exceptions  then  states, 
that  this  being  all  the  evidence  offered  in  regard  to  the  mar- 
riage, the  defendant  objected  to  it  as  insufficient,  but  the  Court 

overruled  the  objection. 
[*158]  *The  objection  made  to  this  testimony  was  cor- 
rectly overruled.  Admitting  that  the  fact  of  marriage 
could  not  be  established,  without  proof  of  the  law  of  North 
Carolina  on  the  subject,  btill  the  witness  introduced  was  admis- 
sible, and  his  testimony  could  not  be  overruled.  The  plaintiff 
was  not  obliged,  at  that  particular  moment,  to  show  that  the 
ceremony  which  he  was  proving,  was  authorized  by  the  laws 
of  North  Carolina.  He  had  a  right  to  do  that  at  any  time 
previously  to  closing  the  examination  of  his  testimony.  A 
party  cannot  be  required  to  produce,  at  the  same  time,  all  his 
evidence  in  support  of  any  one  part  of  his  action  or  defense. 
The  testimony  objected  to,  if  not  sufficient  of  itself  to  prove  a 
legal  marriage,  conduced  to  prove  such  a  marriage,  and  was 
consequently  admissible.  The  defendant  could  not,  at  that 
stage  of  the  cause,  say  that  the  evidence  introduced  was  insuffi- 
cient. The  question  of  its  sufficiency  could  not  then  be 
inquired  into.  The  admissibility  of  the  evidence,  not  its  suji^ 
ciency,  was  all  the  Court  had  before  it  to  decide;  and  that 
point  was  correctly  decided.     Roscoe  on  Evidence,  62. 

It  may  be,  that  after  this  bill  of  exceptions  was  signed,  the 
laws  of  North  Carolina  authorizing  the  ceremony  in  question, 
were  proved  to  the  satisfaction  of  the  Court  and  jury;  and,  if 
such  proof  was  necessary  to  sustain  the  verdict,  we  are  bound 
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to  presume  that  it  was  produced;  the  record  not  showing  the 
contrary. 

That  the  plaintiff  had  failed  to  prove  a  material  point  in  his 
case,  vras  an  objection  not  to  be  made  until  he  had  closed  the 
examination  of  his  testimony.  If  at  that  time,  no  evidence 
of  the  law  referred  to  had  been  given,  and  its  proof  was  indis- 
pensable to  the  maintenance  of  the  suit,  the  defendant  might 
then  have  required  the  Court  to  instruct  the  jury,  that  the 
plaintiff  could  not  recover. 

The  case,  as  it  stands,  does  not  present  the  question,  whether 
the  law  of  North  Carolina  should  have  been  proved  or  not. 
The  only  question  relative  to  the  plaintiff^s  marriage,  decided 
by  the  Circuit  Court,  and  which  we  are  now  called  on  to 
decide,  is,  whether  the  plaintiff  below  was  bound  to  prove  the 
law  at  the  time  the  defendant  required  its  production?  That 
question  is  answered  in  the  negative. 

The  proceedings  are  also  objected  to,  because  the  Circuit 
Court  refused  to  permit  the  defendant  to  read  to  the 
[*159]  jury  some  *  passages  from  certain  law  books  written 
in  England.  Without  looking  into  this  subject  any 
further,  it  is  sufficient  to  observe  that  the  record  does  not  show 
what  the  passages  proposed  to  be  read  were,  and  we  must  pre- 
sume in  favor  of  the  judgment  that  they  were  not  law  in  this 
State,  and  of  course  should  not  be  read. 

There  is  one  other  point  mentioned  in  the  record,  but  it  is 
not  insisted  on  by  the  appellant  and  is  clearly  untenable. 

Per  Curiam. — The  judgment  is  affirmed  with  one  per  cent. 
damages  and  costs.     To  be  certified,  &c. 

M.  M,  Ray  and  J.  Perry,  for  the  appellant. 

/.  Bariden  'and  J.  S.  Newman,  for  the  appellee. 
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Gherkey  v.  Haines. 

Ad  Quod  Damnum — Dam — Finding  of  Jury. — The  inquest,  in  tlie  case 
of  a  writ  of  ad  quod  damnum,  must  distinctly  state  whether,  in  the  opinion 
of  the  jury,  the  health  of  the  neighborhood  will  be  annoyed  by  the  stagna- 
tion of  the  water  which  the  contemplated  dam  may  occasion  (a). 

ERROR  to  the  Delaware  Circuit  Court. 

Dewey,  J. — This  was  an  application  by  the  defendant  in 
error  to  the  Delawai'e  Circuit  Court,  for  a  writ  of  ad  quod 
damnu7n. 

The  petition  states  that  the  applicant  was  the  owner  of  a 
tract  of  land  (describing  it)  on  the  margin  of  White  river,  in 
said  county;  that  he  was  desirous  of  erecting  a  dam  across 
said  river  on  said  land  for  the  purpose  of  building  a  water 
saw-mill,  and  that  the  land  on  the  opposite  side  of  the  river, 
where  he  proposed  to  abut  his  dam,  was  owned  by  the  plaintiff 
in  error.  He  therefore  prayed  for  the  writ  of  ad  quod  damnum, 
"  agreeably  to  the  statute  in  such  case  made  and  provided." 

The  plaintiff  in  error  appeared  in  the  court  below  and  put 
in  four  special  pleas  to  the  petition.  Two  of  them  were 
demurred  to,  and  there  was  a  joinder  in  the  demurrer.  The 
other  two  were  answered  by  replications,  to  which 
f*160]  there  was  *a  demurrer,  and  joinder  therein.  The  first 
demurrer  was  sustained  and  the  second  overruled  by 
the  Circuit  Court;  whereupon,  a  writ  of  ad  quod  damnum  was 
awarded.  The  sheriff  returned  into  court  the  inquest  of  the 
jury,  which  had  been  summoned  upon  the  writ.  The  inquest, 
after  reciting  preliminary  proceedings,  and  the  appraising  and 
setting  off,  by  metes  and  bounds,  one  acre  of  land  belonging  to 
the  plaintiff  in  error  for  the  abutment  of  the  proposed  dam, 
proceeds  to  state,  that  "  after  examining  all  the  lands  above  and 
below  the  said  proposed  dam,  we,  the  jury,  do  find  that  there 
will  no  damage  accrue  to  any  of  them,  or  the  owners  of  the 
same,  by  reason  of  the  stagnation  or  overflowing  of  the  water; 

(a)  See  2  R.  S.  (G.  &  H.),  P-  310. 
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and  further,  that  neither  ordinary  navigation  nor  fish  of  passage 
will  be  obstructed  by  the  said  dam."  The  Circuit  Court  granted 
the  prayer  of  the  petitioner,  and  gave  judgment  in  his  favor. 

It  is  unnecessary  to  examine  any  point  arising  from  the 
pleadings  in  the  court  below,  as  the  whole  was  irregular  and 
unauthorized  by  the  statute  regulating  writs  of  ad  quod  dam- 
num, and  must  be  considered  as  surplusage  in  the  record.  The 
course  prescribed  by  that  statute  is,  that  the  Circuit  Court  shall 
order  the  writ  to  issue  upon  a  proper  application  for  it;  the 
sheriff  to  whom  the  writ  may  be  directed  shall  summon  a  jury ; 
they  having  discharged  their  duty  the  sheriff  shall,  at  the  next 
succeeding  term,  return  their  inquest  into  court.  After  this 
shall  have  been  done,  steps  shall  be  taken  to  call  all  parties 
interested  in  the  proceedings  into  court,  that  they  may  urge 
their  various  rights.     Rev.  Code,  1831,  p.  65  (1). 

Among  the  many  errors  assigned  for  the  purpose  of  reversing 
the  judgment  of  the  Circuit  Court,  it  will  be  necessary  to 
attend  only  to  that  which  objects  to  the  sufficiency  of  the  in- 
quest. By  the  statute  referred  to,  it  is  made  the  imperativ^e 
duty  of  the  jury  of  examination,  among  other  things,  to  say  in 
their  inquest  whether,  in  their  opinion,  "  the  health  of  the 
neighbors  will  be  annoyed  by  the  stagnation  of  the  waters," 
which  may  be  occasioned  by  the  contemplated  dam.  This,  in 
our  opinion,  has  not  been  done  in  the  present  case.  The 
inquest  does,  indeed,  state  that  no  damage  will  be  done  to  the 
lands  above  or  below  the  place  designed  for  the  dam,  nor  "to 
the  owners  of  the  same  by  reason  of  the  stagnation  or  over- 
flowing of  the  water."  No  rational  construction  can 
[*161]  make  this  *  language  mean,  that  the  health  of  the 
neighborhood  which  may  exist  around  the  water 
obstructed  by  the  dam,  will  not  be  endangered  by  its  stagnation. 

Per  Curiam. — The  judgment  is  reversed,  and  the  proceed- 
ings subsequent  to  the  petition  set  aside,  with  costs.  Cause 
remanded,  &c, 

M.  31.  Ray  and  J.  B.  Ray,  for  the  plaintiff. 

C.  B.  Smith,  for  the  defendant. 

(1)  Accord.  Eev.  Stat.,  1838,  p.  59 
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Thomas  v.  Winters. 

Justice  of  the  Peace — Pbactice. — ^The  defendant  in  a  justice's  court  may 
slioWj  under  the  general  issue,  that  the  process  had  not  issued  in  the 
proper  township  (a). 

ERROR  to  the  Vigo  Circuit  Court. 

Dewey,  J. — Thomas  sued  Winters  before  a  justice  of  the 
peace  on  a  book  account,  and  recovered  judgment  against  him 
by  default.      Winters  appealed  to  the  Circuit  Court. 

In  that  Court,  on  the  trial  of  the  cause,  Thomas  proved  by 
the  admission  of  Wioiters  that  the  account  was  correct  and 
justly  due  to  him.  Winters  proved,  that  the  summons  issued 
by  the  justice  was  served  upon  him  out  of  the  township  in 
which  it  was  issued;  that  he.  Winters,  resided  in  the  township 
where  it  was  served,  and  where  the  debt  was  contracted;  and 
that  there  was  an  acting  and  competent  justice  of  the  peace  in 
that  township  at  the  time.  To  the  admission  of  this  proof 
Thomas  objected ;  but  the  Circuit  Court  heard  and  considered 
it,  and  dismissed  the  cause  for  want  of  jurisdiction.  There 
was  no  plea  put  in  by  Winte7^s;  but  he  was  entitled  to  the 
benefit  of  the  general  issue  without  pleading  it.  Rev.  Code, 
1831,  p.  301  (1). 

The  only  question  presented  by  this  record  is,  was  the  above 
evidence  on  the  part  of  the  defendant  legally  admitted  under 
the  general  issue?  There  can  be  no  doubt,  that  had  the  facts 
disclosed  in  evidence  been  pleaded  before  the  justice  and 
proved,  they  would  have  divested  him  of  jurisdiction 
[*162]  of  the  *cause.  Rev.  Code,  1831,  p.  299.  If  legally 
admitted  in  evidence  by  the  Circuit  Court,  under  the 
general  issue,  they  produced  the  proper  result. 

It  is  generally  true,  that  in  suits  in  Courts  of  ^eweraZ  juris- 
diction, if  an  objection  to  the  jurisdiction  exist,,  which  does 
not   appear  upon  the  record,  it  can  only  be  adduced   in  the 

(o)    See    Willey  v.  Strickland,  8   lad.,  453;    Brickley  v.  Heilhruner,  7    ]d.,  4S8  ;    Poyscr  v. 
Murray,  G  Id.,  35. 
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form  of  a  dilatory  plea,  and  is  lost  to  the  party  wishing  to  use 
it.  if  he  plead  to  the  merits.  But  this  rule,  even  in  such 
Courts,  is  not  without  exceptions.  If  the  action  be  local,  or  the 
remedy  be  confined  to  another  Court  by  an  act  of  legislation, 
the  plaintiff  will  be  non  suit  by  a  disclosure  of  the  facts 
showing  want  of  jurisdiction  under  the  general  issue  Bac. 
Abr.  Pleas,  E.,  1 ;  Taylor  v.  Blair,  3  Term  Rep.,  453 ;  Doulson 
V.  3Iatthews,  4  Term  Rep.,  503 ;  Parker  v.  Elding,  1  East.,  352 ; 
1  Saund.  Plead.,  1 ;  Rex  v.  Johnson,  6  East,  583. 

In  inferior  Courts  the  rule  is  different.  In  them,  want  of 
jurisdiction  can  be  taken  advantage  of  without  pleading  it.  It 
may  be  disclosed  in  evidence  under  the  general  issue;  and 
when  disclosed  will  be  fatal  to  the  claim  of  a  plaintiff.  Bac. 
Abr.  Pleas,  E,  1 :  1  Chitt.  PL,  425,  n.  b.  lb.,  428  ;  Bac.  Abr. 
Courts,  D.,  4;  1  Saund.  PI.,  1. 

By  our  statute,  no  person  is  "bound  to  answer  any  summons, 
capias,  or  other  process  issued  by  a  justice,  in  civil  cases,  in 
any  other  township  than  the  one  in  which  he  actually  resides, 
or  where  the  debt  was  contracted,  or  the  cause  of  action 
accrued,  or  where  the  defendant  may  be  found,  unless  there 
shall  be  no  justice  who  can  legally  issue  such  summons,  capias, 
or  other  process."  The  evidence  contained  in  the  record  shows 
that  the  defendant.  Winters,  did  not  live  in  the  township  where 
the  process  issued,  that  the  debt  was  not  contracted,  nor  he 
found  there;  and  it  shows  that  there  was  an  acting  and 
competent  justice  of  the  peace  in  the  township  in  which  he  did 
live,  and  in  which  the  process  was  served.  The  justice  who 
tried  the  cause,  therefore,  clearly  had  no  jurisdiction  over  it ; 
and  as  he  possessed  an  inferior  and  limited  jurisdiction  only, 
the  Circuit  Court  acted  correctly  in  hearing  the  evidence  and 
dismissing  the  action. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

E.  M.  Huntington,  for  the  plaintiff. 

S.  £.  Gookins,  for  the   defendant. 

(1)  Accord,  Kev.  Stat.,  1838,  p.  368. 
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[*163]  *Claypool  v.  Miller. 

Evidence — Adsiissions. — If  the  defendant,  on  being  examined  as  a  witness 
before  arbitrators  in  a  suit  referred  by  a  justice,  state  that  he  has  no  knowl- 
edge respecting  a  particular  item  in  the  account  sued  for,  he  does  not 
thereby  admit  the  correctness  of  that  part  of  the  account. 

Arbitrator — A  Witness. — Whether  an  arbitrator  is  a  competent  witness  in 
support  of  a  motion  to  set  aside  an  award :  qupere. 

Practice. — Awards  before  justices  of  the  peace  may  be  set  aside  by  the 
Circuit  Court  for  mistakes  of  the  arbitrators  in  matters  of  law,  and  such 
mistakes  may  be  proved,  under  the  statute,  by  extrinsic  evidence. 

ERROR  to  the  Fayette  Circuit  Court. 

Blackford,  J. — Miller  sued  Claypool  in  an  action  (jf 
assumpsit  before  a  justice  of  the  peace.  The  cause  of  action 
was  a  physician's  account  for  medicine  and  attendance.  The 
defendant  denied,  by  plea,  the  greater  part  of  the  account. 
The  cause  was  referred  to  arbitration ;  the  arbitrators  rendered 
an  award  in  favour  of  the  plaintiff,  and  the  justice  entered  a 
judgment  upon  the  award.  The  defendant  appealed  to  the 
Circuit  Court.  A  motion  to  set  aside  the  award  was  made  in 
the  Circuit  Court  by  the  defendant,  but  the  motion  was  over- 
ruled, and  a  judgment  rendered  for  the  plaintiff. 

It  appears  that  the  defendant,  being  examined  as  a  witness 
before  the  arbitrators,  had  there  stated  that  he  had  no  knowl- 
edge respecting  most  of  the  charges  in  the  plaintiff's  account, 
and  that  he  could  not,  therefore,  either  admit  or  deny  them. 
It  further  appears  that  the  arbitrators  considered  this  answer 
of  the  defendant  as  an  admission,  at  law,  that  those  charges 
were  correct.  It  was  for  this  mistake  of  the  arbitrators 
respecting  the  law  that  the  motion  to  set  aside  the  award  was 
made  in  the  Circuit  Court. 

The  motion  ought  to  have  prevailed.     Claypool  was  in  the 

same  situation  with  the  other  witnesses  for  the  plaintiff.     He 

could  only  answer  to  the  best  of  his  knowledge.    That 

[*164]     part  of  *the  plaintiff's  account  which  the  defendant 

said  he  knew  nothing  about  could  not  be  recovered 

without  the  introduction  of  other  testimony. 
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The  record  shows  that  one  of  the  arbitrators  was  sworn  as  a 
witness  for  the  defendant,  to  support  the  motion  to  set  aside 
the  award.  No  objection  was  made  to  this  witness  in  the 
Circuit  Court,  and  the  question  respecting  his  competency  is 
not  therefore  before  us  (1). 

The  defendant  in  ej-ror  contends  that  the  objection  made  to 
the  award  in  this  case  ought  not  to  be  sustained,  because  the 
objection  does  not  appear  on  the  face  of  the  award.  He  relies, 
for  this  position,  on  the  English  law.  That  law,  it  is  believed, 
is  as  the  defendant  in  error  states  it,  but  the  law  with  us  must 
be  considered  otherwise.  Our  statute  expressly  says  that  awards 
before  justices  of  the  peace  may  be  set  aside  for  mistakes  of  the 
arbitrators  m  matters  of  law  (2).  This  provision  would  be 
almost  a  dead  letter  if  such  mistakes  could  not  be  shown  by 
extrinsic  evidence,  because  awards  very  rarely  show  the  grounds 
upon  which  they  are  founded.  The  party's  right  to  the  benefit 
of  this  statutory  provision  ought  not  to  depend  upon  the  form 
in  which  the  arbitrators  choose  to  draw  the  award. 

Per  Ouriam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

a  B.  Smith  and  0.  H.  Smith,  for  the  plaintiff. 

J.  Perry,  for  the  defendant. 

(1)  TideEilis  v.  Saltan,  cited  in  a  note  to  Johnson  v.  Durant,  4  Carr.  &  P., 
527;  Martin  v.  Thornton,  4  Esp.  E.,  180;  Woodbury  v.  Northy,  3  Greenl.  E.,  85. 

(2)  Accord.  Eev.  Stat.,  1838,  p.  371. 


Hackleman  and  Others  v.  Moat. 

Possession — Evidence.— The  possession  of  a  bond  by  a  third  person  is  a 
strong  circumstance  to  prove  that  he  is  authorized  by  the  obligee  to  collect 
the  money. 

Acknowledgments  of  Principal  as  to  Surety.— In  a  suit  on  a  bond 
against  the  principal  and  his  sureties,  the  acknowledgments  of  the  principal 
may  be  proved  to  show  his  own  liability ;  but  qua^e,  whether  they  can  be 
considered  as  evidence  to  affect  the  other  defendants  (a)  ? 


(a)  See  cases  cited  iu  Boone  County  Bank  v.  Wallace,  18  Ind.,  82;  5  Blackf.,  61 
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Written  Evidence  IMxjst  be  Produced. — If  the  contents  of  letters  be  the 
subject  of  inquiry,  the  letters  themselves  must  be  produced,  or  their  absence 
accounted  for. 
[*105]    ■••■Interest  after  Demand. — An  agent  is  liable,  by  the  statute,  for 
interest  on  money  received  by  him  for  his  principal,  from  the  time 
of  its  being  demanded. 
Practice. — The  Court  ought  not  to  express  to  the  jury  any  opinion  respect- 
ing the  sufficiency  of  the  evidence  (b). 

ERROR  to  the  Fayette  Circuit  Court. 

BlackforD;  J. — This  was  an  action  of  debt  brought  by 
Moat  against  Hackleman  and  others,  founded  on  a  writing 
obligatory  conditioned  for  the  performance  of  an  agency  by 
Hackleman  for  Moat,  in  selling  certain  medicines  and  books» 
The  declaration  sets  out  the  condition  of  the  bond  and  assigns 
breaches.  The  defendants  pleaded  three  pleas.  First,  nil  debet; 
secondly,  that  Hackleman  never  received  the  medicines  and 
books;  thirdly,  that  Hackleman  was  never  requested  to  account. 
Issues  were  joined  upon  these  pleas,  and  a  verdict  and  judg- 
ment were  rendered  for  the  plaintiff  below. 

It  appeared,  on  the  trial,  that  a  man  by  the  name  of  Pelba,m, 
as  Moat's  agent,  called  on  Hackleman  for  a  settlement  of  his 
business  with  Moat,  and  that  a  settlement  was  accordingly 
made.  In  order  to  show  Pelham's  authority  to  act  in  the  busi- 
ness, proof  was  offered  that  he  had,  at  the  time  of  the  settle- 
ment, Hackleman' s  bond  in  his  possession.  The  defendants 
objected  to  this  evidence  on  the  ground  that  Felham's  authority 
could  only  be  proved  by  written  evidence.  This  objection  was 
correctly  overruled.  A  written  authority  was  not  necessary. 
Pelham's  possession  of  the  bond  was  a  strong  circumstance  to 
show  that  he  had  authority  from  the  obligee  to  require  the 
obligor  to  account.  13  Petersd.,  730.  It  might  not  be  suffi- 
cient evidence  to  satisfy  the  jury  of  the  fact  of  Pelham's  agency,  ■ 
but  it  was  legal  evidence  as  far  as  it  went.  Owen,  qui  tarn  v. 
Barrow,  1  jSTew  Rep.,  101. 

A  witness  was  offered  to  prove  that  Pelham,  as  Moat's  agent, 
a  considerable  time  after  the  alleged  receipt  of  the  medicines 
and  books  by  Hackleman,  called  on  Hackleman  for  a  settle- 

(b)  Reynolds  v.  Cox,  II  Ind.,  262;  3  Ind.,  334;  7  Id.,  454. 
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ment,  and  that  Hackleman  then  agreed  that  he  had  received 
from  Iloat  medicines  and  books  to  the  amount  of  $1,348.  The 
defendants  objected  to  this  evidence^  but  the  objection  was 
overruled. 

This  evidence  of  Hackleman'' s  acknowledgment  of  his  pre- 
vious receipt  of  the  medicines  and  books  would  not  have  been 
objectionable,  had  the  suit  been  against  him  alone.  But  it  is 
said,  that  as  the  suit  is  against  his  sureties  as  well  as 
[*166]  himself,  *the  evidence,  if  admitted,  must  charge  the 
sureties  as  well  as  their  principal.  If  this  conse- 
quence followed  from  the  admission  of  the  evidence  objected 
to,  the  objection  might  be  tenable.  But  we  can  see  no  good 
reason  why  Hackleman's  acknowledgments  rnay  not  be  proved, 
in  order  to  show  his  own  liability.  Perhaps  the  plaintiff, 
besides  the  principal's  acknowledgments,  could  prove  acknowl- 
edgments to  the  same  effect,  made  at  a  different  time  by  the 
sureties.  If  so,  the  jury  would  have  the  acknowledgments  of 
all  the  defendants  as  to  the  same  fact,  and  they  might  then, 
with  propriety,  consider  the  part  of  the  case  to  which  the 
acknowledgments  related,  to  be  sufficiently  established.  To 
enable  the  plaintiff  to  avail  himself  of  such  proof  against  all 
the  defendants,  he  must  have  the  opportunity,  if  he  wishes  it, 
to  begin  by  proving  the  acknowledgment  of  any  one  of  them. 

The  attorney  who,  at  Pelharn's  request,  brought  this  suit, 
was  a  witness.  He  states  that  since  Pelham's  departure,  he  has 
received  letters  purporting  to  be  from  Iloat,  giving  him  direc- 
tions as  to  the  suit;  that  he  does  not  know  float's  hand-writing, 
but  has  no  doubt  the  letters  are  from  him.  These  letters,  he 
says,  were  mailed  in  New  York;  near  which  city,  as  the  bond 
shows,  3Ioat  resides.  This  evidence  was  objected  to,  and 
should  not  have  been  received.  The  object  of  it  was  to  show 
that  Iloat,  by  thus  writing  to  the  attorney  employed  by 
Pelham,  had  recognized  Pelham  as  his  agent  in  the  business. 
The  contents  of  the  letters  were  the  subject  of  inquiry,  and  the 
letters  themselves  ought,  therefore,  to  have  been  produced,  or 
the  cause  of  their  absence  shown.  Besides,  there  was  no  proof 
that  the  letters  were  written  by  Moat. 
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The  Court  charged  the  jury  that  they  might  give  the  plain- 
tiff interest  on  the  amount  due  to  him,  from  the  time  the  pro- 
ceeds of  the  sale  were  demanded.  Tliere  is  no  objection  to  this 
charge.  If  the  plaintiff  could  sustain  his  action,  he  was  enti- 
tled to  interest  on  the  sum  due  from  the  time  of  demand. 
Rev.  Code,  1831,  p.  290  (1). 

The  Court  further  instructed  the  jury  that  "if  they  believed 
the  evidence  to  be  true,  it  was  sufficient  to  prove  the  agency 
of  Pelham  to  'charge  all  the  defendants."  This  instruction 
ought  not  to  have  been  given.  The  evidence  that  Pelham, 
calling  himself  Moafs  agent,  demanded  an  account  of  Hackle- 
man, and  that  he  had  with  him  the  bond  give.* 
[*167]  to  3Ioat  by  ^-^ Hackleman  and  his  sureties,  was  legal 
evidence  for  the  jury,  because  it  tended  to  show  the 
authority  of  Pelham.  But  whether  the  evidence  given  of  the 
authority,  was  sufficient  or  not  to  satisfy  the  jury  of  the  fact, 
was  entirely  a  different  question.  When  legal  evidence  is 
before  a  jury  tending  to  prove  a  particular  fact,  it  is  for  the 
jury  alone  to  say  whether  that  evidence  is  strong  enough  or 
not  for  the  purj)oses  intended.  The  court  ought  not  to  express 
to  the  jury  any  opinion  respecting  the  sufficiency  of  the  evi- 
dence. Greenleaf  v.  Birth,  9  Peters,  292.  The  Court  has  an 
opportunity  to  give  an  opinion  as  to  the  weight  of  the  evidence, 
when  a  new  tiral  is  moved  for  on  the  ground  that  the  verdict 
is  not  sustained  by  the  testimony. 

Had  the  Court  been  asked  to  inform  the  jury,  that  a  power 
of  attorney  was  not  indispensable  to  the  proof  of  Pelham''s 
agency,  the  instruction  should  have  been  given ;  because  that 
instruction  would  have  been  only  as  to  a  question  of  law.  But 
the  question,  whether  the  unwritten  evidence  before  the  jury 
of  Pelham's  agency,  was  sufficient  or  not  to  establish  its  exist- 
ence, was  not  a  question  of  law  but  purely  of  fact,  and  was  a 
question  with  which  the  Court  could  not  legally  interfere  (2). 

Per  Curiam. — The  judgment  is  reversed  and  the  verdict  set 
aside  with  costs.     Cause  remanded,  &c. 

0.  H.  Smith  and  C*  P.  Smith,  for  the  plaintiffs. 

J.  Rariden  and  J.  S.  Newman,  for  the  defendant. 
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(1)  If  an  attorney  or  agent  for  selling  land,  collecting  money,  &c.,  keep 
the  money  received  safely,  be  not  in  default,  and  be  ready  cm.  demand  to  pay 
the  same  to  his  principal,  he  is  not  chargeable  with  interest  for  the  money, 
unless  he  has  used  it  for  his  own  profit.  Williams  v.  Storra,  6  Johns.  Ch.  E., 
353., 

(2)  There  was  another  point  decided  in  this  case,  but  as  it  has  been  since 
overruled,  it  is  not  here  noticed. 


Young  v.  Harry. 


Set-off — Plea  of. — A  plea  of  matters  of  set-off  must  be,  under  the  statute, 
in  the  form  of  a  plea  of  payment,  setting  out,  in  the  conclusion,  the  matters 
of  set-off 

APPEAJL  from  the  Marion  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  debt  by  the  assignee  of 
a  promissory  note  against  the  maker.  The  defendant  below 
pleaded  in  bar,  that  before  he  had  notice  of  the 
[*168]  assignment  *of  the  note,  and  at  the  time  of  pleading, 
the  assignor  was  indebted  to  him  in  the  sum  of  $500 
(an  amount  greater  than  that  of  the  note),  for  goods,  wares,  and 
merchandise  sold  and  delivered,  and  for  various  other  matters 
set  forth  in  the  plea;  which  sum  so  due  and  owing  from  the 
assignor  to  the  defendant,  he  had  been  and  was  then  ready  and 
willing  to  set  oif  against  the  claim  of  the  plaintiff  below.  To 
this  plea  the  plaintiff  demurred,  assigning  for  cause  of  demur- 
rer, that  the  plea  is  "  anomalous,  unusual,  and  unknown  to  the 
law  of  the  land."  Joinder  in  demurrer,  and  judgment  for  the 
plaintiff. 

The  question  presented  by  this  record  has  long  since  ceased 
to  be  debatable.  This  court  has  repeatedly  decided  that  under 
our  practice  act,  a  plea  in  nature  of  set-off  must,  in  form,  be  a 
plea  of  payment,  concluding  with  the  special  matter  of  set-off. 
The  plea  in  question  lacks  the  necessary  form,  and  is  bad.  1 
Blackf.  Rep.,  188;  lb.,  367. 
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Per  Curiam. — The  judgment  is  affirmed  with  five  per  cent, 
damages  and  costs.     To  be  certified,  &c. 

a.  Brown  and  J.  L.  Ketcham,  for  the  appellant. 
J.  Morrison^  for  the  appellee. 


M^CoRMicK  V.  Maxwell. 

Peactice — Waiver. — A  plea  to  the  jurisdiction  of  a  justice  in  assumpsit  was 
not  sworn  to ;  but  the  plaintiff  went  to  trial  on  it  before  the  justice  and  on 
appeal  in  the  Circuit  Court,  without  mentioning  the  defect.  Held,  that  the 
objection  was  waived. 

Justice  of  the  Peace — Jurisdiction. — The  process  in  such  case  need  not 
be  answered,  if  not  issued  in  the  township  where  the  defendant  lives,  or 
where  the  cause  of  action  accrued,  or  where  the  process  was  served,  unless 
there  be  no  competent  justice  in  such  township. 

Same — Proof. — The  want  of  jurisdiction,  in  such  case,  may  be  proved  under 
the  general  issue  (a). 

ERROR  to  the  Fountain  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  assumpsit  commenced 
before  a  justice  of  the  peace.  The  defendant  in  the  original 
suit,  M'CormicJc,  pleaded  to  the  jurisdiction  of  the  justice 
without  verifying  his  plea  by  oath.  No  objection,  however, 
was  made  to  the  plea  on  that  account.  The  justice  rendered 
judgment  against  him,  and  he  appealed  to  the 
[*169l  Circuit  Court.  *The  parties  appeared  there,  and  the 
defendant,  on  the  calling  of  the  cause  for  trial,  pro- 
ceeded to  prove  the  facts  divesting  the  justice  of  jurisdiction, 
without  any  exception  being  taken  to  the  plea  for  the  want  of 
an  oath  of  verification.  He  proved,  according  to  the  allegation^ 
in  his  plea,  that  the  justice  who  issued  the  process  and  tried  the 
cause,  resided  in  a  township  different  from  that  in  which  the 
defendant  lived,  or  the  cause  of  action  accrued,  or  the  process 
was  served,  and  that  a  competent  justice  resided  in  that  town- 
ship; and  having  made  this  .proof,  he  moved  the  Court  to 

(a)     BiKhley  V.  Heilbruner,  7  Ind.,  488. 
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dismiss  the  action.  This  mation  was  overruled  and  the  Court 
proceeded  to  hear  the  cause  upon  its  merits,  and  gave  judgment 
for  the  plaintiff. 

It  is  clear,  from  these  facts,  that  the  justice  of  the  peace  had 
no  jurisdiction,  and  that  the  Circuit  Court  should  have  sustained 
•the  motion  to  dismiss,  provided  the  evidence  was  properly 
admitted.  That  it  was  correctly  admitted  there  can  be  no 
doubt.  No  objection  was  made  to  its  admission,  nor  could 
such  an  objection  have  been  sustained.  The  plea  to  the  juris- 
diction of  the  justice  not  having  been  questioned  either  before 
him  or  in  the  Circuit  Court,  for  the  want  of  an  oath  of  its 
truth,  became  a  good  plea,  and  the  defendant  below  had  a  right 
to  sustain  it  by  proof.  Hagar  v.  Mounts,  3  Blackf.  Rep.,  57, 
261.  This  Court  has  also  decided  at  this  term,  in  the  case  of 
Thomas  v.  Winters,  that  in  inferior  courts  of  limited  and  special 
jurisdiction,  matter  showing  a  want  of  jurisdiction  is  admissible 
in  evidence  under  the  general  issue  (1). 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

A.  S.  White,  for  the  plaintiff. 

/.  Naylor,  for  the  defendant. 

(1)  Ante,  p.  161. 


Bliss  v.  Wilson. 

JxroawKSTr  by  Defaxtlt — Record. — In  the  case  of  a  judgment  by  default 
against  a  defendant,  the  writ  and  return  are  a  necessary  part  of  the 
record  (a). 

Same. — ITie  record  in  such  case  must  show  that  the  defendant  had  notice  of 
the  suit,  or  the  judgment  is  a  nullity  (6). 

(•)  See  this  case  commented  on  in  the  N.  A.  it:  S.  B.  B.  Co.  ▼.  Welsh,  9  Ind.,  479. 
(6)  natehini  T.  Eavkin*,  28  Ind.,  66;  8  Ind.,  307;  1  Id.,  130;   6  Blackf.,  30;  7  Id.,  548;  8 
id.,  335. 
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[*170]     *ERROR  to  the  Cass  Circuit  Court. 

Blackford,  J. —  Wilson  recovered  a  judgment  by 
default  against  Bliss  in  Huntington  county,  before  a  justice  of 
the  peace.  Afterwards,  a  scire  facias  to  show  cause  why  execu- 
tion should  not  issue  upon  that  judgment,  was  issued  against 
miss  in  Cass  county  by  a  justice  of  the  peace.  Bliss  appeared 
to  the  scire  facias,  and  judgment  was  rendered  against  him. 
He  then  appealed  to  the  Circuit  Court.  The  parties  submitted 
the  cause  to  the  Circuit  Court,  and  a  judgment  was  there  ren 
dcrcd  against  Bliss  for  the  sum  considered  to  be  due. 

The  objection  to  these  proceedings  is,  that  the  judgment  i( 
Huntington  county  was  rendered  against  the  defendant  b  ( 
default,  without  his  having  had  notice  of  the  suit. 

It  has  been  decided  that  in  the  case  of  a  judgment  by 
default,  the  writ  and  return  are  a  necessary  part  of  the  record. 
Nadenbush  v.  Lane,  4  Rand.,  413.  The  reason  of  this  is,  that 
the  record  may  always  show  whether  the  judgment  rendered 
against  a  man  in  his  absence  was  with  or  without  notice  of 
the  suit.  If  he  had  no  notice  in  cases  like  the  present,  the 
judgment  is  a  nullity.  Were  the  law  otherwise,  every  person 
would  be  liable  to  have  judgments  rendered  against  him  with- 
out cause  and  without  his  knowledge. 

The  transcript  of  the  justice  in  Huntington  county  shows 
that  process  had  issued  in  the  cause  against  Bliss,  and  had 
been  returned;  but  it  does  not  show  that  the  process  had  been 
served.  For  anything  that  appears  in  the  record.  Bliss  may 
not  have  had  any  notice,  either  actual  or  constructive,  of  the 
))endency  of  that  suit;  and  the  judgment  against  him  in  the 
case,  therefore,  is  of  no  validity.  The  necessary  consequence 
is,  tliat  the  scire  facias  and  proceedings  under  it,  founded  on 
that  judgment,  can  not  be  sustained. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

H.  Chase,  for  the  plaintiff. 

S.  C.  Sample,  for  the  defendant. 
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[*171]  Stewart  v.  The  State,  in  Error. 

AN  indictment  against  a  constable  under  the  48th  section 
of  the  act  relative  to  crimes  and  punishments,  E.  C,  1831,  p. 
1 90,  for  official  negligence  in  not  executing  a  State's  warrant, 
need  not  contain  an  averment  that  the  justice  who  issued  the 
warrant  had  legal  authority  to  do  so;  nor  an  allegation,  that 
previously  to  the  issuing  of  the  warrant,  a  complaint  on  oath 
was  made  to  the  justice  charging  the  person  to  be  arrested 
with  the  commission  of  a  crime;  nor  that  a  crime  was  com- 
mitted in  the  view  of  the  justice. 

It  is  sufficient  if  the  indictment,  in  such  case,  set  out  a 
warrant  legal  upon  its  face. 

The  State  is  a  "person"  within  the  meaning  of  the  above 
named  section  of  the  statute ;  and  an  averment,  therefore,  that 
the  offense  was  to  the  injury  of  the  State  is  sufficient. 

There  is  not  a  fatal  variance  between  the  name  Beohwith 
in  a  warrant  named  in  an  indictment,  and  Beekworth  in  that 
produced  on  the  trial.     See  20  Ind.,  444;  10  Id..  366. 


Holmes  v.  Schofield  and  Another. 

Vendor  and  Purchaser — Construction  of  Contract. — Two  persons 
made  a  written  agreement,  by  wliicli  one  of  them  agreed  to  sell  to  the  other 
certain  real  estate.  A  part  of  the  price  was  to  be  paid  on  a  subsequent  day, 
and  notes  were  to  be  given  for  the  payment  of  the  residue  in  equal  annual 
installments.  After  all  the  payments  should  be  made,  the  conveyance  was 
to  be  executed.  There  was  nothing  said  in  the  agreement  respecting  the  pos- 
session of  the  premises.  Held,  that  the  legal  inference  from  the  contract  was, 
that  the  possession  was  to  be  given  when  the  deed  should  be  executed  (a). 

APPEAL  from  the  Marion  Circuit  Court. 
Blackford,  J. — This  was.  an  action  of  assumpsit  brought 
by  Samuel   W.  Schofield  and  William  T.  Ball  against   William 

(a)   Wright  v.  BlacVleij,  3  liui.,  lUl 
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Holmes.  The  case  stated  by  the  declaration  is  as  follows: 
On  the  19th  of  January,  1835,  the  parties  entered  into  an 
agreement,  in  writing,  by  which  the  defendant  below  agreed  to 
sell  to  the  plaintiffs  certain  real  estate,  for  the  sura  of 
[*172]  $1,800  *The  plaintiffs  were  to  pay  the  defendant 
$400  of  the  purchase-money  by  the  10th  of  April, 
1835,  and  to  give  him  for  the  balance  four  notes  of  $350  each, 
payable  annually.  After  all  the  payments  should  be  made, 
the  defendant  was  to  give  the  plaintiffs  a  warranty  deed  for 
the  property. 

The  plaintiffs,  on  the  10th  of  April,  1835,  offered  to  pay  the 
defendant  the  $400,  and  execute  to  him  the  notes  as  agreed  on, 
if  he  would  give  them  immediate  possession  of  the  premises. 
The  defendant  refused  to  receive  the  money  and  notes  on  the 
terms  proposed. 

Those  are  the  material  facts  set  out  in  the  declaration. 

To  this  action,  the  defendant  pleaded  the  general  issue. 

The  evidence,  on  the  trial,  showed  the  case  to  be  substantially 
as  the  declaration  states  it.  Verdict  in  favour  of  the  plaintiffs 
for  $500;  motion  for  a  new  trial  made  by  the  defendant  over- 
ruled, and  judgment  rendered  on  the  verdict. 

We  are  of  opinion  that  neither  the  declaration  nor  the 
evidence,  shows  any  cause  of  action.  The  tender  of  the  $400 
and  the  notes,  in  April,  1835,  was  qualified  by  a  demand  of 
the  possession  of  the  property.  The  defendant  was  not  bound 
to  accept  the  money  and  the  notes  on  the  condition  upon  which 
they  were  tendered.  There  is  no  agreement,  expressed  oi 
implied,  in  the  writing  declared  on,  that  the  defendant  should 
deliver  possession  of  the  premises  before  the  consideration- 
money  was  all  paid.  His  agreement  was,  that  if  the  plaintiffs 
should  comply  with  their  part  of  the  contract,  and  pay  the 
whole  $1,800,  as  agreed  on,  he  would  then  make  them  a  deed. 
The  only  legal  inference  from  the  contract  is,  that  possession 
of  the  property  was  to  be  given  when  the  deed  should  be 
made.  If  the  plaintiffs  were  to  have  possession  sooner,  that 
should  have  been  specially  provided  for  in  the  contract. 
There  is  no  breach  of  the  defendant's  contract  shown,  either  in 
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the  declaration  or  by  the  evidence,  and  the  judgment  against 
him  must  be  reversed. 

Fer  Curiam. — The  judgment  is  reversed,  and  the  verdict 
set  aside,  with  costs.  Cause  remanded,  with  leave  to  the 
appellees  to  amend  their  declaration,  &c. 

H.  Brown,  Q.  Fletcher  and  0.  Butler,  for  the  appellant. 

J.  Morrison,  for  the  appellees. 


[*173]        *PouNDSTONE  V.  Lewaek  and  Others. 

Contract — Declaration — Consideration. — A  declaration  against  the  de- 
fendant for  not  performing  certain  work  agreeably  to  his  contract,  without 
showing  that  he  was  to  have  anything  for  the  work,  contains  no  cause  of 
action  (a). 

ERROR  to  the  Rush  Circuit  Court. 

Blackford,  J. — Assumpsit  by  Lewarh  and  others  against 
Foundstone,  commenced  before  a  justice  of  the  peace.  The 
cause  of  action  described  in  the  declaration  is,  in  substance,  as 
follows : 

The  plaintiffs,  on,  &g.,  proceeded  to  sell  out  the  building  of 
a  certain  chimney  to  the  lowest  bidder.  The  defendant  was 
the  lowest  bidder,  and  the  building  of  the  chimney  was  cried 
oif  to  him,  he  thereby  undertaking  to  build  it  in  a  specified 
manner,  and  by  a  certain  time.  Breach,  that  the  defendant 
failed  to  perform  his  contract.     Damage,  fifty  dollars. 

Demurrer  to  the  declaration,  and  judgment  by  the  justice 
for  the  plaintifls.  The  defendant  appealed  to  the  Circuit 
Court.  The  Circuit  Court,  considering  the  declaration  good, 
overruled  the  demurrer,  and  rendered  a  final  judgment  in 
favour  of  the  plaintiffs,  with  costs  of  suit. 

In  overruling  the  demurrer  to  the  declaration,  the  Circuit 
Court  committed  an  error.     The  undertaking  of  the  defendant 

(a)    Uobutson  v.  liarhoiir,  fi  Blackf.,  408.     But  see  Rogers  v.  3[nrice(I,  4  Iml.,  'JW. 
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to  build  the  chimuey  was,  for  anything  shown  by  the  declara- 
U<5n,  without  any  consideration  whatever.  It  was  a  nudum 
pactum.  There  is  no  averment  that  the  defendant  was  to 
receive  anything  for  the  performance  of  his  promise.  The 
following  case  on  this  subject  occurred  in  England  as  early  as 
the  time  of  Henry  the  4th :  "A  carpenter,  by  parol  without 
writing,  undertook  to  build  a  new  house,  and,  for  the  not 
doing  it,  the  party  brought  an  action  against  the  carpenter, 
and  it  did  not  appear  that  he  was  to  have  anything  for  building 
the  house:  it  was  adjudged  that  he  should  take  nothing  by  his 
writ."  Powell  on  Cont.,  331.  Tliis  case  is  recognized  as  good 
law  by  all  the  modern  decisions.  Indeed,  it  is  now  settled 
that  even  if  the  plaintiffs'  house  had  sustained  a  material 
injury  in  consequence  of  the  defendant's  not  building  the 
chimney,  the  action  would  not  have  lain.  Elsee  et  al.  v. 
Gatward,  5  Term  Rep.,  143.  The  ground  of  action 
[*174]  stated  in  the  *declaration  before  us  is  nothing  more 
than  a  non-feasance,  where  there  was  no  consideration, 
and  the  action  can  not  be  sustained. 

The  circumstance  that  this  declaration  was  filed  before  a 
justice  of  the  peace,  makes  no  difference.  It  is  defective  in 
substance,  and  was  therefore  objectionable  in  a  justice's  Court. 
Hall  V.  Johnson,  May  term,  1834. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  with  leave  to  the  plaintiffs  below  to  amend  their 
declaration,  &c. 

J.  Perry,  for  the  plaintiff. 

C.  B.  Smith,  for  the  defendants. 


Vandagrift  v.  Tate  and  Wife,  in  Errar. 

In  a  suit  before  a  justice  of  the  peace,  a  bond  with  condition, 
which  appears  upon  its  face  to  liave  been  executed  between  the 
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parties  to  the  suit,  may  be  filed  as  the  cause  of  action,  without 
an  assignment  of  breaches.  Evans  v.  Shoemaker,  2  Blackf.,  237. 
But  a  note  payable  to  a  woman,  who  is  one  of  the  two 
plaintiffs  in  a  suit,  is  not  a  sufficient  statement  of  the  cause 
of  action,  without  an  averment  of  her  marriage  with  her 
co-plaintiff.     See  5  Blackf,  339;  30  Ind.,  331;  8  Blackf,  287. 


Throgmorton  v.  Davis  and  Wife. 

Slander — Evidence  of  Malice. — Slander.  Plea,  the  statute  of  limitations. 
Held,  that  for  the  purpose  of  showing  malice  in  the  speaking  of  the  wo^ds 
charged,  the  plaintiff  might  prove  that  the  defendant  had  spoken  similar 
words  more  than  a  year  before  the  suit  was  commenced,  but  that  such 
evidence  was  not  admissible  to  aggravate  the  damages  (a). 

PRAcncE. — The  order  of  time  for  the  introduction  of  evidence  to  support  the 
different  parts  of  an  action  or  defense,  must  be  generally  left  to  the 
discretion  of  the  party  who  introduces  the  evidence  (b). 

[*175]     *ERROR  to  the  Franklin  Circuit  Court. 

Blackford,  J. — Davis  and  his  wife  brought  an 
action  of  slander  against  Throgmorton.  The  substance  of  the 
words  set  out  in  the  declaration  is,  that  the  defendant  had 
said  that  he  could  have  illicit  intercourse  with  Davis's  wife, 
and  that  she  permitted  other  men  to  have  such  intercourse 
with  her.  The  defendant  pleaded  the  statute  of  limitations. 
Verdict  and  judgment  for  the  plaintiffs. 

On  the  trial,  the  plaintiffs  offered  to  prove  that  more  than  a 
year  before  the  commencement  of  the  suit,  the  defendant  had 
said  that  he  could  have  connection  with  the  plaintiff^s  wife. 
The  evidence  was  objected  to  on  the  ground  that  the  words 
were  not  spoken  within  a  year,  which  is  the  time  specified  by 
the  statute  of  limitations.  The  Court,  however,  permitted  the 
plaintiffs  to  introduce  the  evidence  for  the  purpose  of  proving 
malice. 


(a)   Sckoonover  v.  Howe,  7  Blackf.,  202 ;  8  Id.,  495. 

(fc)   EushvHle,  etc.,  B.  R.  Co.  v.  McManus,  4  Ind.,  275,  10  Ind.,  CO;  7  Id.,  394. 
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The  admission  of  this  evidence  was  correct.  It  was  only 
admitted  to  show  the  motives  of  the  defendant  in  speaking  the 
other  words  which  are  stated  in  the  declaration,  and  for  which 
the  action  was  sustainable.  Under  this  view  of  the  subject,  it 
can  be  of  no  consequence  that  the  words  objected  to  by  the 
defendant  below  were  spoken  more  than  a  year  before  the  com- 
mencement of  the  suit.  They  tended  to  show  the  defendant's 
malice,  and  it  was  for  that  purpose  alone  they  were  admitted. 
This  point  is  expressly  decided  in  the  case  of  Inman  v.  Foster', 
8  Wend.,  602. 

The  plaintiff  in  error  says  that,  at  all  events,  these  word 
were  inadmissible,  until  the  words  which  would  support  tht 
suit  had  been  proved.  We  think  this  is  a  mistake.  The  plain- 
tiff below  had  a  right  to  introduce  evidence  to  prove  the 
defendant's  malice,  as  well  as  to  prove  the  speaking  of  the 
words  relied  on  as  actionable ;  and  it  can  not  be  material  which 
of  these  facts  was  first  proved.  The  order  of  time  for  the 
introduction  of  evidence  to  support  the  different  points  of  an 
action  or  defense,  must  be  generally  left  to  the  discretion  of 
the  party  who  introduces  the  evidence. 

The  Court  instructed  the  jury  that  they  ought  to  take  the 

words  proved,  viz.:  "that  Davis's  wife  was  too  common  with 

other  men,"  if  they  believed  the  witnesses,  as  the  foundation 

of  the  action ;  and  that  they  should  "  consider  all  the 

[*176]     rest  *  proved  as  mere  aggravation,  as  showing  the 

malice  or  ill-will  of  the  party. 

The  objection  to  this  instruction  is,  that  by  the  latter  part 
of  it,  the  jury  were  permitted  to  consider,  in  estimating  the 
amount  of  damages,  words  which  were  not  actionable,  and 
which  had  been  spoken  more  than  a  year  before  the  com- 
mencement of  the  suit.  The  language  of  the  Court  is  not 
quite  clear  that  the  words  alluded  to  might  be  considered  by 
the  jury  in  aggravation  of  damages.  That,  however,  seems 
rather  to  be  the  meaning  of  the  Court.  At  any  rate,  it  is  very 
evident  that  the  jury  may  have  so  understood  the  instruction. 
It  is  exceedingly  important  that  the  Court  should,  in  cases  like 
the  present,  be  very  particular  in  their  information  to  the  jury, 
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that  the  words  admitted  exclusively  for  the  purpose  of  show- 
ing malice,  should  not  be  considered  in  aggravation  of  dam- 
ages. M'Glemery  v.  Keller,  Nov.  Term,  1834.  The  latter 
part  of  the  instruction  objected  to  is  incorrect. 

There  is  one  other  point,  made  by  the  plaintiff  in  error, 
which  relates  to  the  admission  of  testimony,  but  its  examina- 
tion is  not  material  in  the  decision  of  the  cause. 

Per  Curiam. — The  judgment  is  reversed  and  the  verdict  set 
aside  with  costs.     Cause  remanded,  &c. 

0.  H.  Smith,  for  the  plaintiff. 

/.  Ryman  and  G.  H.  Dunn,  for  the  defendants. 


BoiLEs  V.  Barnes. 


Justice's  Transcript— Amendment.— The  transcript  of  a  justice,  on  an 
appeal  to  the  Circuit  Court  by  the  plaintiff,  was  as  follows:  "Given  under 
my  hand  and  seal;"  to  which  were  affixed  the  signature  and  seal  of  the 
justice.  A  good  statement  of  demand  and  appeal-bond  were  sent  up,  but 
the  transcript  did  not  state  that  an  appeal  had  been  taken.  Hdd,  that  on 
the  motion  of  the  plaintiff  the  justice  might  be  required  to  amend  his 
transcript ;  but  if  no  motion  to  that  effect  was  made,  the  appeal,  but  not  the 
action,  might  be  dismissed  on  the  defendant's  motion. 

ERROR  to  the  Delaware  Circuit  Court. 

Dewey,  J. — On  an  appeal  from  the  judgment  of  a  justice 
of  the  peace  to  the  Circuit  Court,  the  paper  which  lie 
[*177]  filed  as  a  *  statement  of  the  proceedings  in  the  cause 
before  him,  was  authenticated  in  the  following  manner 
only :  "Given  under  my  hand  and  seal,"  to  which  were  affixed 
the  signature  and  seal  of  the  justice.  It  was  accompanied  by  a 
good  cause  of  action,  and  an  appeal-bond,  but  contained  no 
statement  that  an  appeal  had  been  taken.  In  the  Circuit 
Court,  the  defendant,  who  had  been  successful  before  the 
justice,  moved  to  "dismiss  the  suit  for  want  of  a  sufficient 
transcript  and  appeal  papers;"  upon  which  the  plaintiff 
immediately  moved  for  "  a  rule  against  the  justice  to  certify 
to  the  Court  a  full  and  correct  transcript  of  the  proceedings 
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had  in  the  cause  before  him."  This  latter  motion  was  over- 
ruled, the  action  dismissed  and  judgment  rendered  for  the 
defendant  for  costs. 

The  objections  urged  against  the  judgment  of  the  Circuit 
Court  are,  that  it  is  erroneous,  because  the  Court  refused  the 
jule  on  the  justice  to  perfect  his  transcript,  and  because  the 
action  was  dismissed. 

The  motion,  which  had  for  its  object  the  amendment  of  the 
transcript,  though  made  subsequently  to  the  other,  from  its 
character,  was  entitled  to  precedence ;  and  as  it  is  evident  from 
the  inspection  of  the  record,  that  the  justice  had  not  sufificiently 
certified  his  proceedings,  that  motion  ought  to  have  been 
successful.     The  Court  erred  in  overruling  it. 

The  Court  also  committed  an  error  in  dismissing  the  action 
against  the  will  of  the  plaintiff.  The  record  shows  that  the 
justice  had  before  him  a  good  cause  of  action,  over  which  he 
had  jurisdiction.  The  defects  in  the  transcript,  and  in  the 
manner  of  certifying  it,  do  not  aifect  the  plaintiff's  right  of 
action;  but  they  are  sufficient,  liad  a  motion  been  made  for 
that  purpose,  to  justify  the  Court  in  dismissing  the  appeal. 

Per  Curium. — The  judgment  is  reversed,  and  the  proceed- 
ings subsequent  to  the  filing  of  the  transcript  set  aside,  with 
ijosts.     Cause  remanded,  <fec. 

C.  B.  Smith,  for  the  plaintiff. 

M.  M.  Ray,  for  the  defendant.  ' 


[*178]  The  State  v.  M'Roberts. 

Kidnapping — ^Indictment. — If  the  description  of  the  oflfense,  in  an  indictment 
for  kidnapping,  agree  with  the  language  of  the  statute,  it  is  sufficient  (o). 

ERROR  to  the  Hendricks  Circuit  Court. 
Blackford,  J. — Indictment  for  kidnapping.     The  indict- 
ment states  that  the  defendant,  on,  &c.,  with  force  and  arms, 

(n)   The  Stale  v.  Watson,  5  Blackf.,  155. 
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<fec.,  one  Susanna,  a  woman  of  color,  then  and  there  being 
found,  did  then  and  there  forcibly  and  unlawfully  arrest, 
carry,  and  convey  away  to  parts  without  the  State  of  Indiana, 
to  wit,  to  the  State  of  Kentucky ;  the  defendant  not  having 
then  and  there  established  a  claim  upon  the  services  of  the 
said  Susanna,  either  according  to  the  laws  of  the  State  of 
Indiana,  or  according  to  the  laws  of  the  United  States; 
contrary  to  the  form  of  the  statute.  This  indictment  was 
quashed,  on  the  defendant's  motion,  by  the  Circuit  Court. 

The  objections  made  to  the  indictment  are,  that  it  does  not 
state  the  woman  to  be  free,  nor  that  she  was  taken  feloniously 
and  against  her  will.  These  objections  are  insufficient.  The 
statute  has  defined  the  offense  and  affixed  the  punishment. 
Rev.  Code,  1831,  p.  183.  The  indictment  in  question  charges, 
that  the  woman  was  forcibly  and  unlawfully  arrested  and  taken 
away  to  another  State  by  the  defendant,  without  his  having 
established  his  claim  to  her  services,  &c.  This  description  of 
the  oifense  agrees  with  the  language  of  the  statute,  and  is 
therefore  sufficient. 

Fer  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

IF.  Herod,  for  the  State. 

W.  Quarles,  for  the  defendant. 


Cassaday  v.  Reid,  in  Error. 

IF  an  appeal  to  the  Circuit  Court  from  the  judgment  of 

a  justice,  be  dismissed  by  the  appellent  in  vacation 

[*179]     under  the  *  statute  of  1834,  before  the  defendant  has 

appeared,  the  appellant  is  not  subject  to  the  payment 

of  a  docket-fee.     And  the  mere  entry  in  the  case  of  an  attorney's 

name  for  the  defendant  on  the  issue-docket  is  not  an  appearance. 

As  the  amount  in  controvery  in  such  case  (relative  to  the 

allowance  of   a  docket-fee)  is   less   than   twenty  dollars,  the 

Supreme  Court  has  no  jurisdiction  of  the  cause. 
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RucKER,  an  Infant,  v.  M'Neely. 

Infant. — An  infant  may  sue  by  guardian. 

Trespass — Venue. — In  a  declaration  in  trespass  qimre  dausum  fregit,  the 
name  of  the  county  was  in  the  margin,  and  the  close  vas  described  aa 
situated  in  that  county.     Held,  that  the  venue  was  well  laid. 

Same — Declaration. — If  a  person  cut  down  another's  trees,  the  trespasses, 
if  repeated,  may  be  laid  in  the  declaration  to  have  been  committed  on 
different  days  and  times,  though  they  can  not  be  laid  with  a  continuando  (a). 

Same. — The  declargition  in  trespass  quare  clausu7n  fregit  charged  the  defendant 
with  breaking  the  plaintiff's  close,  and  then  and  there  cutting  down  certain 
trees,  &c.  Held,  that  the  breaking  the  close  was  the  gist  of  the  action,  and 
the  cutting  down  the  trees  only  matter  of  aggravation.  Held,  also,  that  it 
was  no  objection  to  the  whole  count,  in  such  case,  that  the  matter  in  aggra- 
vation was  not  well  laid  {b). 

ERROR  to  the  Shelby  Circuit  Court. 

Blackford,  J. — Trespass  quare  dausum  fregit.  Sijecial 
demurrer  to  the  declaration,  and  judgment  for  the  defendant. 
.  The  declaration  commences  as  follows:  Shelby  county,  ss.: 
Elzy  Mucker,  by  Westley  Rueher,  who  is  admitted  by  the  Court 
here  to  prosecute  for  the  plaintiff,  who  is  an  infant  within  the, 
age  of  twenty-one  years,  as  the  guardian  of  the  said  plaintiff, 
complains,  &c.  It  is  stated  as  one  of  the  causes  of  demurrer, 
that  the  plaintiff  should  have  sued  by  next  friend,  and  not  by 
guardian.  In  this  the  defendant  is  mistaken.  The  institution 
of  the  suit  by  guardian  is  unobjectionable,  and  the  form  of  the 
declaration  in  this  particular  is  correct.  1  Th.  Co.  Litt.,  137, 
note  (29);  2  Saunders'  Rep.,  117,  f.  note  (1). 

It  is  also  stated  as  a  cause  of  demurrer  that,  in  alleging  the 
trespass  complained  of,  there  is  no  venue  laid  in  the  declaration. 
Here,  however,  the  defendant  is  also  mistaken.  There  is  a 
venue  in  the  margin  of  the  declaration,  for  we  there 
[*180]  find  *the  words,  Shelby  county,  ss.,  with  which  words 
the  declaration  commences.  The  declaration  after- 
wards alleges  that  the  defendant  with  force  and  arms  entered 

(a)  Holcraft  v.  King,  25  I nd.,  352. 

(6)  See  Greeny.  Boody,  21  Ind.,  10;   Graham  v.  The  C.  &  I.  C.  R.  R.  Co.,  27  Id.,  290. 
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the  plaintiflTs  close,  situated  in  the  county  of  Shelby  aforesaid, 
and  there  cut  down  the  trees  then  and  there  growing.  The 
venue  thus  laid  is  sufficient,  even  on  special  demurrer.  Duncan 
V.  Passenger,  8  Bingh.,  355 ;  Capp  v.  Crilman,  in  this  Court, 
May  term,  1827. 

Another  cause  of  demurrer  assigned  is,  that  the  trespass 
complained  of  is  incorrectly  laid  with  a  continuando.  This 
objection  is  not  valid.  The  declaration  avers  that  the  defendant, 
on  the  20th  of  November,  1835,  and  on  divers  days  and  times 
between  that  day  and  the  commencement  of  the  suit,  with 
force  and  arms,  entered  the  close,  &c.  This  is  not  alleging 
the  injury  to  have  been  committed  by  continuatio7i  from  one 
specified  day  to  another.  It  is  an  allegation  that  the  defendant 
had  committed  several  distinct  acts  of  trespass  at  different 
times,  Avithin  a  specified  period.  BlacJcstone  states  the  law  on 
this  subject  as  follows:  "Where  the  trespass  is  by  one  or 
several  acts,  each  of  which  terminates  in  itself,  and  being 
once  done  can  not  be  done  again,  it  can  not  be  laid  with  a 
continuando;  yet  if  there  be  repeated  acts  of  trespass  com- 
mitted (as  cutting  down  a  certain  number  of  trees),  they  may 
be  laid  to  be  done,  not  continually,  but  at  divers  days  and 
times  within  a  given  period."  3  Blacks.  Comm.,  212.  In 
Saunders'  Reports — the  authority  cited  by  the  defendant  him- 
self— it  is  said  that  where  a  man  cuts  down  another's  trees, 
the  trespasses,  if  repeated,  may  be  laid  to  have  been  committed 
on  different  days  and  times,  though  they  can  not  be  laid  with 
a  continuando.     1  Saund.  Rep.,  24,  note  (1). 

The  last  cause  of  demurrer  assigned  is,  that  the  trees  alleged 
to  have  been  cut  down  and  carried  away  by  the  defendant 
are  not  averred  to  be  the  plaintiff's  property.  The  declaration 
charges  that  the  defendant  on,  &c.,  with  force  and  arms,  entered 
a  certain  close  of  the  plaintiff,  situate,  &c.,  and  then  and 
there  felled,  cut  down  and  destroyed,  the  trees  then  and  there 
growing,  &c.,  and  took  and  carried  them  away,  &c.,  and  other 
wrongs  to  the  plaintiff  then  and  there  did  against  the  peace, 
and  to  the  plaintiff's  damage  ^500.  This  part  of  the  declara- 
tion alleges  the  close  said  to  have  been  broken  to  belong  to 
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the  plaintiff,  but  it  does  not  allege  the  trees  charged  to  have 
been  cut  down  to  be  the  plaintiff's  property.  The 
[*181]  ^demurrer  is  to  the  whole  declaration,  and  the  ques- 
tion for  us  to  decide  is,  whether  the  defect  in  the 
averment  respecting  the  trees  destroys  the  validity  of  the  whole 
declaration  ? 

This  is  an  action  of  trespass  quare  clausum  f regit.  The  gist 
of  the  action  is  the  breaking  and  entering  the  plaintiff's  close, 
and  the  declaration  would  have  been  good,  had  there  been 
nothing  said  in  it  respecting  the  cutting  down  and  carrying 
away  the  trees.  The  allegation  respecting  the  trees  is  only  a; 
to  matter  in  aggravation  of  damages.  This  point  is  settled  in 
the  following  case :  Chamberlain  sued  Greenfield  in  trespass. 
The  declaration  was  for  breaking  and  entering  the  plaintiff''s 
house,  and  damaging  his  goods  there.  Demurrer  to  the  decla- 
ration, because  the  goods  were  not  sufficiently  described.  The 
defendant  relied  on  Flayter's  case,  5  Co.  Rep.,  35.  The  Court 
overruled  the  demurrer,  on  the  ground  that  the  breaking  and 
entering  the  house  was  the  foundation  of  the  action,  and  the 
rest  only  laid  by  way  of  aggravation.  Chamberlain  v.  Green- 
field,  3  Wils.  Rep.,  292. 

It  is  a  question  of  no  consequence  to  the  plaintiff's  right  to 
recover,  whether  the  matter  in  aggravation  be  well  laid  or  not. 
Such  matter  need  not  be  proved  by  the  plaintiff,  nor  answered 
by  the  defendant.  Lawes  on  Plead.,  70.  If  the  matter 
defectively  stated  by  way  of  aggravation  would,  of  itself,  bear 
an  action,  the  proof  of  it  may  be  objected  to  in  consequence  of 
the  defective  statement.  1  Chitt.  Plead.,  443.  But  still,  if 
the  gist  of  the  action,  viz:  the  breaking  and  entering  the  close, 
be  proved,  the  plaintiff  must  recover  something.  It  can  be  no 
objection,  therefore,  to  the  whole  declaration,  that  the  matter- 
in  aggravation  is  not  well  laid.  If  the  fact  of  cutting  and 
carrying  away  the  trees  had  been  charged,  as  it  might  have 
been,  in  a  separate  count  from  the  one  for  breaking  the  close, 
a  demurrer  to  the  whole  declaration,  because  the  trees  were  not 
alleged  to  be  the  plaintiff''s,  must  have  been  overruled.  The 
reason  why  the  demurrer  in  such  a  case  would  be  overruled  is, 
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that  the  declaration  would  contain  a  good  cause  of  action, 
independently  of  the  defective  count.  It  follows,  of  course, 
that  where,  a*^  in  the  present  case,  the  defective  statement  is  in 
the  same  count,  and  is  only  of  matter  in  aggravation  of 
damages,  the  demurrer  to  the  whole  declaration  merely  on 
account  of  such  defective  statement,  can  not  be  sustained. 

We  are  of  opinion,  for  these  reasons,  that  the  judg- 

[*1821     ment  of  *the  Circuit  Court  sustaining  the  demurrer 

to  the  declaration  is  erroneous,  and  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.     Cause 
remanded,  &c. 

J.  Ryraan,  for  the  plaintiff. 

C.  Fletcher  and  0.  Butler,  for  the  defendant. 


Higgins  v.  Strong  and  Others. 

Patent  Eight. — The  exclusive  right  of  property  in  the  invention  of,  or 
improvement  on  any  new  and  useful  art,  machine,  &c.,  is  the  creature  of 
statutory  law,  and  must  be  strictly  regulated  by  its  provisions. 

Same — Assignment  of. — The  assignment  of  a  patent  right  is  not  valid,  unless 
the  assignment  be  recorded  in  the  office  of  the  Secretary  of  State  of  the 
United  Slates,  and  a  note  given  to  an  assignee  for  such  a  right,  whose 
assignment  had  not  been  so  recorded,  is  invalid  for  the  want  of  considera- 
tion (o). 

\ 
ERROR  to  the  Henry  Circuit  Court. 

Dewey,  J. — Debt  by  the  assignee  of  a  promissory  note 
against  the  makers.  Plea,  that  the  note  was  given  in  con- 
sideration of  the  sale,  by  the  plaintiff's  assignor,  the  payee  of 
the  note,  to  defendants,  of  the  right  to  use  and  vend,  within 
the  territory  of  Michigan,  Stagnor's  patent  truss  for  curing 
hernia,  the  seller  representing  himself  to  be  the  assignee  of 


(o)  This  decision  was  followed  in  the  cases  of  McFall  v.  Wilson,  6  Blackf  260,  MulliHn  t, 
latchem,  1  Id.,  136,  and  Lmiden  v.  Birt,  4  Ind.,  566.  But  in  McKernan  v  Bite,  6  Tiid.,  428, 
tne  Conrt  held  that  to  render  the  assignment  ot  a  patent  valid,  nnder  the  act  of  Congres* 
approved  July  4,  1836,  it  is  not  essential  that  it  shall  have  been  recori!ed. 
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Stagnor  of  the  patent  rights  and  that  he  had  good  right  and 
authority  to  sell  the  same.  The  plea  then  avers  that  "  he  had 
not  procured  his  assignment  of  the  patent  truss,  to  be  recorded 
in  the  office  of  the  Secretary  of  State  of  the  United  States," 
wherefore  he  had  no  right  to  sell,  &c.,  and  that  the  note  was 
without  consideration,  and  void.  General  demurrer,  and 
judgment  for  the  defendants. 

The  question  for  us  to  decide  is,  whether  the  recording  an 
assignment  of  a  patent  right  in  the  office  of  the  Secretary  of 
State  of  the  United  States  is  essential  to  its  validity?  If  it  is, 
it  follows,  of  course,  that  the  payee  of  the  note  in  question  was 
not  the  legal  assignee  of  Stagnor,  and  that  by  his  sale  to  the 
defendants  of  the  right  to  use  and  vend  the  truss  nothing 
passed,  and  that  the  note  is,  therefore,  invalid  for  the  want  of 

consideration. 
[*183]  *By  the  act  of  Congress  of  February  21,  1793,  4tb 
section,  it  is  provided  that  "  it  shall  be  lawful  for  any 
inventor,  his  executor  or  administrator,  to  assign  the  title  and 
interest  in  said  invention  at  any  time ;  and  the  assignee  having 
recorded  the  said  assignment  in  the  office  of  the  Secretary 
of  State,  shall  thereafter  stand  in  the  place  of  the  original 
inventor,  both  as  to  right  and  responsibility;  and  so  the 
assignees  of  assigns,  to  any  degree."  Whether  the  exclusive 
property  of  authors  in  their  literary  productions,  after  publi- 
cation, is  of  common  law  or  statutory  origin,  has  been  debated 
with  great  zeal,  learning  and  ability,  both  in  this  country  and 
England.  The  better  opinion  in  the  United  States  seems  to  be 
that  the  right  is  of  the  latter  character;  and  it  has  been  decided 
that  the  copyright  is  forfeited,  unless  every  requisition  of  the 
statutes  regulating  it  is  observed.  8  Peters'  Rep.,  664,  665. 
Wheaton  &  Donaldson  v.  Peters  &  Grigg.  But  that  the  exclu- 
sive right  of  property  in  the  invention  of,  or  improvement  on, 
"any  new  and  useful  art,  machine,"  &c.,  is  the  creature  of 
statutory  law,  and  must  be  strictly  regulated  by  its  provisions, 
has  never  been  doubted. 

If  the  patentee  fail  to  observe  all  the  prerequisites  prescribed 
by  the  statute,   his  right  is  defeated.     Nor  can   his  assignee 
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acquire  any  right  to  his  invention,  unless  he  complies  with  the 
mode  of  assignment  pointed  out  by  the  law  authorizing  the 
transfer.  In  the  case  before  us  this  has  not  been  done.  The 
record  informs  us  that  the  assignment  of  the  patentee  had  not 
been  recorded  in  the  office  of  the  Secretary  of  State  of  the 
United  States.  This  was  essential  to  the  validity  of  the  title 
of  his  assignee,  and  without  it  he  could  invest  no  right  in  the 
purchaser  of  his  claim.    8  Mass.  Rep.,  46 ;  4  Mason's  Rep.,  15. 

The  plea  is  a  bar  to  the  action,  and  the  demurrer  was  prop- 
erly overruled. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

C.  B.  Smith,  for  the  plaintiff. 

0.  H.  Smith,  J.  Rariden  and  /.  -S.  Neioman,  for  the  defend- 
ants. 


[*184]  *Hale  v.  Woodeuff,  in  Error. 

HELD,  that  the  president  and  trustees  of  New  Albany 
were  not  authorized,  by  the  act  of  incorporation  of  1832,  to 
extend  the  limits  of  the  corporation  so  as  to  include  the  out- 
lots  of  the  town,  without  the  consent  of  a  majority  of  the  resi- 
dent owners  of  such  lots. 


NooE  V.  Higdon,  in  Error. 

TRESPASS  quare  clausum  /regit,  for  breaking  the  plain- 
tiff's stable  and  taking  away  his  horse.  Pleas,  1st,  That  the 
stable  was  in  the  possession  of  the  defendant  and  one  A  as 
tenants  of  the  plaintiff;  that  the  horse  belonged  to  the  defend- 
ant and  A,  and  was  in  A's  part  of  the  stable,  &c      2d,  That 
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B  had  obtained  a  judgment  against  C  before  a  justice,  and  that 
the  defendant  and  A  were  C's  replevin-bail ;  that  a  Ji.  fa,  was 
issued  on  the  judgment  and  delivered  to  a  constable;  that  the 
horse  was  C's,  but  the  plaintiif  kept  him  concealed  and  locked 
up  in  the  stable,  and  refused  to  deliver  him,  &c. ;  and  that  the 
defendant,  by  A's  permission,  opened  the  stable,  &c.  Replica- 
tions to  these  pleas,  and  issues.  Held,  on  the  trial,  that  A  was 
a  competent  witness  for  the  defendant. 

If  an  execution  be  proved  to  be  lost,  its  contents  may  be 
proved  by  parol  evidence. 


HuRD  V.  Earl,  in  Error. 

A  PROMISSORY  note  for  the  payment  of  money  executed 
by  the  plaintiff  to  a  third  person,  and  assigned  to  the  defend- 
ant before  the  commencement  of  the  suit,  is  a  legal  matter  of 
set-off. 

It   is   not  necessary  that  a  plea  of  payment  and 
[*185]     set-off   under  *the   statute,   should    show   that    the 
amount  claimed  as  a  set-off  is  equal  to  the  plaintiff's 
demand. 

If  such  a  plea  be  filed,  and  it  be  found  on  the  trial  that 
part  only  of  the  demand  has  been  paid,  the  plaintiff  is 
entitled  to  judgment  for  the  residue;  but  if  it  appear  that  the 
plaintiff  has  received  more  than  the  amount  of  his  claim,  the 
defendant  obtains  judgment  for  the  overplus.  Rev.  Code, 
1831,  p.  405  (1), 

(1)  Accord.  Eev.  Stat.,  1838,  p.  450. 
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Hinckley  v.  O'Farrel. 

Jo3AEY    Public — Seal. — The  official  acts  of   a  notary   public  must    be 
authenticated  by  his  official  seal,  and  not  by  a  scrawl  (a). 

ERROR  to  the  Floyd  Circuit  court. 

M'KiNNEY,  J. — This  is  a  writ  of  domestic  attachment.  It 
was  dismissed  by  the  Circuit  Court.  The  attachment  is  founded 
on  an  award,  and  several  grounds  are  taken  in  support  of  the 
judgment  below;  among  which,  it  is  only  necessary  to  notice 
that  which  denies  the  affidavit,  th^  foundation  of  the  proceed- 
ing, to  be  legally  authenticated. 

The  affidavit  was  taken  by  a  notary  public,  and  his 
authority  to  take  such,  if  it  exists,  is  given  by  the  act  of 
1833,  "declaratory  of  the  powers  of  notaries  public."  The 
act  authorizes  each  and  every  notary  public  to  take  and  certify 
all  affidavits  and  depositions,  authorized  td  be  taken  and 
certified  by  justices  of  the  peace,  and  to  take  and  certify  all 
proofs  of  deeds,  &c.;  and  it  provides  that  his  certificate  and 
and  attestation,  with  his  official  seal,  shall  be  taken  and 
received  in  all  cases  to  be  of  equal  verity  and  validity  with  the 
certificate,  attestation  and  seal  of  a  clerk  of  the  Circuit  Court 
(1).  It  is  contended,  that  if  the  notary  public  be  authorized 
to  take  the  affidavit  of  one  applying  for  the  writ  of  domestic 
attachment,  the  affidavit  in  this  ease  is  not  legally  authen- 
ticated; his  certificate  not  being  attested  by  his  official  seal. 

The  certificate  and  attestation  attached  to  the  affidavit  are  as 
follows:  "Sworn  to  this  7th  day  of  January,  1835,  at  the 
county  aforesaid,  before  the  undersigned,  a  notary  public  of 

said  county.     R.  Crawford,  N.  P.,  F.  C.     [Seal]." 

[*186]         *We  think  the  objection  to  the  certificate  well  taken. 

It  is  certainly  not  attested  as  contemplated  by  the 

statute   establishing    the   office   and   defining    the   duties   of 

notaries  public.     The  seal  attached  to  the  certificate  is  simply 


(at  The  statute  reiiuiies  notaries  before  actmg  to  procure  a  seal,  etc.     1  R.  S.  (G.  &  H.) 
p.  440. 
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a  scrawl,  and  such  as  could  not  have  been  intended.  By  the 
third  section  of  the  act,  "each  notary  public  shall  procure  a 
seal,  which  shall  be  called  the  seal  of  the  notary  public."  The 
substitution  of  a  scrawl  for  the  seal  thus  prescribed,  is  not 
warranted ;  and  for  this  defect,  the  Circuit  Court  was  correct 
in  dismissing  the  attachment. 

Dewey,  J.,  having  been  of  counsel  in  the  cause,  was  absent. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

R.  CroAJoford  and  H.  P.  Thornton,  for  the  plaintiff. 

(1)  Stat.,  1833,  p.  44.    Accord.  Eev.  Stat.,  1838,  p.  420. 


HiLLiGOSS  V.  Bond,  in  Error. 

THE  payee  of  a  promissory  note  may  sue  on  the  original 
consideration  for  which  the  note  was  given.  Hanna  v.  Pegg, 
1  Blackf.,  181. 


Rogers  v.  Worth. 


FEAtTD — Onus  Pjrobandi. — If  the  plea  to  an  action  on  a  writing  obligatory 
be  that  the  obligation  was  obtained  by  fraud,  the  onus  probandi  lies  on  the 
defendant. 

ERROR  to  the  Fayette  Circuit  Court. 
M'KiNNEY,  J. — Debt  against  the  obligor  on  an  assigned 
writing  obligatory.  To  a  plea  of  fraud,  covin  and  deceit, 
practiced  by  the  payee  of  the  note  on  the  sale  of  a  washing 
machine,  in  fraudulently  representing  himself  to  be  the 
inventor  and  patentee  of  the  same,  &c.,  there  was  a 
[*187]     general   replication.     The  *cause    was   submitted    to 
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the  Court  without  the  intervention  of  a  jury,  and  judgment 
rendered  for  the  plaintiff. 

From  a  bill  of  exceptions,  it  appears  that  no  other  evidence 
was  offered  but  the  writing  obligatory.  It  is  pontended  that 
this  was  not  sufficient  to  warrant  a  judgment  in  favor  of  the 
plaintiff  below,  but  that  he  should  by  proof  have  repelled  tht 
charge  of  fraud.  This  question  was  recently  before  us  in 
Towsey  v.  Shook,  3  Blackf.,  267,  and  there  settled  that  the  prooi 
in  support  of  the  charge  devolved  upon  the  defendant;  the  plea 
being  affirmative,  and  there  being  nothing  in  its  character  to 
take  it  out  of  the  rule  requiring  affirmative  pleas  to  be  proved. 

Fer  Curiam. — The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

C.  B.  Smith,  for  the  plaintiff. 

S.  Bigger  and  J.  Perry,  for  the  defendant. 


Perkins  v.  Conley  and  Another,  on  Appeal. 

DECLARATION  in  assumpsit  by  Thomas  Conley  and 
George  W.  Hums,  trading  under  the  firm  of  Conley  &  Hume, 
against  John  Perkins :  1st  count.  That  the  defendant  and  one 
William  S.  Bussell,  on,  &c.,  made  their  promissory  note,  &g., 
and  thereby  jointly  and  severally  promised  to  pay  the  said 
Conley  &  Hume  the  sum  of,  &c.  By  reason  whereof 
[*188]  the  defendant  *  became  liable,  &q,.,  and  being  so  liable 
promised  to  pay,  &c.  2d  count,  That  the  defendant, 
on,  &c.,  made  his  other  promissory  note,  and  thereby  promised 
to  pay  the  said  Conley  &  Hume,  the  plaintiffs,  the  sum  of,  &c. 
By  reason,  &c.     Breach,  that  the  defendant  had  not  paid,  &c. 

Demurrer  to  the  first  count:  Causes,  1st,  No  profert;  2d, 
No  averment  of  non-payment  by  Bussell;  3d,  No  averment 
that  the  note  was  payable  to  the  plaintiffs  by  their  partnership 
name.  Demurrer  to  the  second  count:  Causes,  the  first  two 
above-named. 

Held,  that  the  counts  were  sufficient. 
Vor.  IV.— 14  (209) 
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GosE  V.  Porter,  in  Error. 

A  SUIT  commenced  before  a  justice  of  the  peace  was  enti- 
tled, "  George  Gose — James  Jesse,  agent,  v.  John  Porte?' ;  "  and 
a  note  executed  by  the  defendant  to  George  Gose  alone  was 
filed  as  the  cause  of  action.  Held,  that  Gose  must  be  con- 
sidered as  the  only  plaintiff,  and  that  the  note  was  legal 
evidence  in  the  suit. 


Smith  v.  The  State,  in  Error. 

LN  prosecutions  for  bastardy  under  the  statute  providing 
for  the  support  of  illegitimate  children,  it  must  appear  that  the 
mother  of  the  child  was  unmarried  and  a  resident  of  the 
State.  [This  is  not  now  the  law.  See  Cuppy  v.  The  State, 
24  Ind.,  389.] 


Thomj»son  and  Another  v.  The  State. 

Joint  Scire  Facias. — In  the  case  of  a  separate  fine  against  two  persons  for 
a  contempt,  a  joint  scire  facias  against  them  to  show  cause,  &c.,  is  not  sus- 
tainable (a). 

ERROR  to  the  Clark  Circuit  Court. 

M'Kinney,  J. — The  Circuit  Court,  for  an  alleged  contempt, 
ordered  a  fine  of  twenty  dollars  to  be  entered  against  each  of" 
the  plaintiffs  in  error.  A  joint  scire  facias  issued  on  that  order, 
requiring  the  defendants  below  to  show  cause  why  a,  capias  pre 
fine  should  not  issue  against  them.     The  defendants  appeared, 

(a)  Sildreth  v.  37ie  StaU,  5  Blackf.,  80;    WeUman  v.   The  Slate,  Id.,  343;  Loclcwood  t.  lit* 
f.luU,  7  Id.,  417. 
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and  moved  to  quash  the  scire  facias;  which  motion  being 
overruled,  they  then  demurred;  their  demurrer  was  also  over- 
ruled, and  a  judgment  entered,  awarding  execution  against 
each  defendant  severally. 

The  scire  facias  can  not  be  supported.  There  was  no  privity 
between  the  defendants.  The  fine  was  against  each 
[*189]  *  severally,  and  there  was,  consequently,  no  ground 
for  a  joint  scij^e  facias. 

Dewey,  J.,  was  absent. 

Fer  Curiam. — The  judgment  is  reversed.  Cause  remand- 
ed, &c. 

I.  Nayhr,  for  the  plaintiffs. 

W.  Herod,  for  the  State. 


Lindley  and  Another  v.  Kindall. 

Security  fob  Costs — Waiveb. — If  at  the  term  to  which  a  rule  on  a  non- 
resident plaintiff  to  give  security  for  costs  is  returnable,  the  defendant  with- 
out noticing  the  rule  plead  to  the  merits  and  go  to  trial,  he  waives  the  ben- 
efit of  the  rule. 

Dbawing  of  Jurors. — In  the  course  of  drawing  the  names  of  jurors  from 
the  box  for  the  Circuit  Court,  it  was  discovered  that  some  of  the  persons 
whose  names  had  been  drawn  were  not  freeholders  nor  householders.  The 
names  of  such  unqualified  persons  were  then  rejected,  the  other  names 
which  had  been  drawn  were  again  put  into  the  box,  and  in  the  place  of  the 
rejected  names  others  were  also  put  into  the  box.  Held,  that  this  proceed- 
ing was  not  objectionable. 

Swearing  Jury — Form  op  Oath. — There  were  two  issues  of  fact,  and  the 
jury  were  sworn  to  try  the  issue.  Held,  that  it  was  too  late  for  the  defend- 
ant, after  verdict  and  judgment  against  him,  to  object  to  the  informality  of 
the  oath  to  the  jury  (a). 

ERROR  to  the  Crawford  Circuit  Court. 

Blackford,  J. — Kindall  brought  an  action  of  trespass  for 
an  assault  and  battery  and  false  imprisonment  against  lAndley 
and  Stallcup. 

(a)  Applegate  v.  BoyJes,  10  Ind.,  435. 
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At  the  term  in  which  the  declaration  was  filed,  viz.,  the 
April  term,  1834,  the  Circuit  Court,  on  an  affidavit  of  the 
non-residence  of  the  plaintiff  below,  granted  a  rule  on  him  to 
show  cause,  at  the  next  term,  why  the  suit  should  not  be  dis- 
missed for  want  of  security  for  costs.  At  the  following  term, 
in  October,  1834,  the  defendants,  without  any  notice  being 
taken  of  the  rule  respecting  security  for  costs,  pleaded  the 
general  issue  and  a  plea  in  justification;  and  the  plaintiflp 
joined  issue  on  these  pleas.  The  jurors  being  called  to  try  the 
cause,  the  defendants  challenged  the  array,  but  the  challenji- 
was  overruled.  The  jury  were  afterwards  sworn  to  try  tl--. 
issue  joined.     Verdict  and  judgment  for  the  plaintiff  below. 

The  first  objection  made  to  these  proceedings  is,  that  no  dis- 
position was  made  of  the  rule  relative  to  security  for 
[*190]  costs.  *This  objection  has  no  foundation.  The  rule 
was  waived  by  the  defendants  in  consequence  of  their 
paying  no  attention  to  it  at  the  time  it  was  returnable,  or  at 
any  time  afterwards  during  the  progress  of  the  cause. 

The  second  objection  is,  that  the  challenge  to  the  array 
should  have  been  sustained.  The  following  are  the  facts  con- 
nected with  the  challenge.  At  the  May  term,  1834,  of  the 
county  commissioners'  court,  the  drawing  of  the  names  of  per- 
sons as  jurors  for  the  Circuit  Court,  conformably  to  the  statute, 
was  commenced.  After  the  clerk  had  drawn  from  the  box  the 
names  of  a  number  of  persons,  it  was  discovered  that  some  of 
the  persons  whose  names  were  thus  drawn  were  not  freeholders 
or  householders.  The  names  of  the  unqualified  persons  were 
then  rejected,  the  other  names  which  had  been  drawn  were 
again  put  into  the  box,  and  in  the  place  of  the  names  rejected 
other  names  were  also  put  into  the  box.  The  names  of  the 
legal  number  of  qualified  jurors  were  afterwards  drawn.  This 
proceeding  of  the  commissioners  in  obtaining  the  names  of  the 
jurors  is  not  liable  to  any  objection.  The  mode  pursued, 
when  the  mistake  mentioned  was  discovered,  was  perfectly 
correct. 

The  last  objection  to  the  judgment  is,  that  the  jury  were 
only  sworn  to  try  the  issue  joined  between  the  parties,  whea 
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they  should  have  been  sworn  to  try  the  issues.  This  objection 
can  not  be  sustained. 

Fer  Ouriam. — The  judgment  is  affirmed  with  three  per  cent. 
damages  and  costs.     To  be  certified,  &c. 

H.  P.  Thornton,  for  the  plaintiffs. 

J.  R.  E.  Goodlet,  for  the  defendant. 


Spader  and  Others  v.  Frost  and  Another. 

Exectjtion-Debtor — Escape. — If  an  execution-debtor  escape  from  the  prison 
bounds,  the  bond  for  the  limits  is  forfeited ;  and  his  subsequent  voluntary 
return  to  the  bounds  before  the  commencement  of  a  suit  on  the  bond,  is  no 
defense  to  such  suit. 

Same.— Bond. — Such  a  bond  for  the  limits,  though  it  should  be  insufficient 
under  the  statute,  may  still  be  good  at  common  law. 

Same. — Although  the  condition  of  such  a  bond  do  not  contain  a  recital  of  the 
matters  which  led  to  its  execution,  and  which  sliow  a  connection 

[*191]  between  it  and  *the  obligee,  the  bond  may  still  be  sued  on,  and  the 
omission  be  supplied  by  averments. 

Same — Measure  of  Damages. — In  an  action  on  such  a  bond,  the  measure 
of  damages  is  the  amount  of  the  debt  for  which  the  debtor  was  committed, 
together  with  interest  and  costs. 

Same — Pleading. — The  replication  in  such  a  case,  setting  out  the  condition 
of  the  bond,  &c.,  should  aver  the  existence  of  a  judgment  on  which  the 
execution  issued,  and  it  should  conclude  with  a  verification. 

Same. — It  is  a  good  plea  to  a  suit  on  such  a  bond  that  the  execution-debtor 
left  the  bounds  with  the  previous  consent  and  license  of  the  plaintiff. 

APPEAL  from  the  Montgomery  Circuit  Court. 

Dewey,  J.— Debt  by  P.  G.  and  J.  Frost  against  Spader, 
Crane  and  Ketcham,  on  a  bond  for  the  penalty.  The  defend- 
ants craved  oyer  of  the  obligation  and  condition.  The  former 
is  in  the  usual  form,  the  latter  as  follows:  "The  condition  of 
the  above  obligation  is  this,  that  if  the  above-bound  Spader, 
from  and  after  the  date  of  these  presents,  shall  continue  a  true 
prisoner  in  the  custody  of  the  jailor  or  prison  keeper,  and 
within  the  limits  of  the  prison  bounds  in  the  county  and  State 
aforesaid,   without    attempting    any  manner    of   escape,   until 
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discharged  by  law,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue."  The  defendants  pleaded, 
first,  general  performance  of  the  condition;  secondly,  that 
although,  on,  &c..  Spader  departed  without  the  prison  bounds, 
he  afterwards,  and  before  the  commencement  of  the  suit, 
voluntarily  returned  within  them,  and  had  ever  since  remained 
a  true  prisoner,  without  attempting  any  manner  of  escape; 
and  thirdly.  Crane  and  Ketcham,  without  Spader,  pleaded  that 
Spader  left  the  prison  bounds  by  the  consent  and  license  of 
the  plaintiffs  previously  given,  and  that  he  had  not  made,  or 
attempted  to  make,  any  other  escape  than  his  departure  in 
pursuance  of  such  consent  and  license. 

To  each  of  the  two  latter  pleas  the  plaintiffs  demurred 
generally,  and  had  judgment  on  each  demurrer.  To  the  first 
plea  they  replied,  denying  the  performance  of  the  condition 
alleged  by  the  defendants,  averring  that  on,  &c..  Spader  was 
in  the  custody  of  the  sheriff  of  Montgomery  county,  by  virtue 
of  a  ca.  sa.  in  favour  of  the  plaintiffs  (setting  it  out) ;  that 
being  desirous  to  obtain  the  benefit  of  the  prison  bounds,  he, 
together  with  the  other  defendants,  executed  the  bond,  and 
that,  in  consideration  thereof,  he  was  admitted  to  the  liberty 
of  the  jail  limits.  The  replication  then  assigns  the  breach  of 
the  condition  of  the  bond  by  the  escape  of  Spader 
[*192]  from  the  bounds  of  *the  prison,  and  concludes  to  the 
country.  To  this  replication  the  defendants  demurred 
specially.  Judgment  on  the  demurrer  for  the  plaintiffs,  and  a 
jury  to  inquire  of  the  damages. 

The  plaintiffs  offered  in  evidence  the  record  of  a  judgment 
in  their  favour  against  Spader,  rendered  in  the  Ilontgomery 
Circuit  Court,  and  also  the  ca.  sa.  on  which  he  was  imprisoned. 
To  the  admission  of  each  of  which  as  evidence  the  defendants 
objected;  the  objections  were  overruled,  and  both  were  read  to 
the  jury.  The  defendants  then  offered  to  prove  to  the  jury,  in 
mitigation  of  damages,  the  insolvency  of  Spader,  and  that  he 
left  the  prison  bounds  with  the  consent  of  the  plaintiffs.  This 
evidence  was  objected  to  by  the  plaintiffs,  and  excluded  by  the 
Court.     After  the  testimony  was  closed,  the  defendants  moved 
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the  Court  to  instruct  the  jury  that  they  should  assess  such 
damages  as  the  plaintiffs  had  actually  sustained  by  the  escape 
of  Spader,  and  that  they  were  not  bound  to  find  the  whole 
amount  for  which  he  was  imprisoned,  unless  the  real  loss  of^ 
the  plaintiffs  should  be  found  to  equal  that  sum.  This  instruc- 
tion the  Court  refused  to  give,  but  charged  the  jury  that  the 
sum  for  which  Spader  was  imprisoned  should  be  the  measure 
of  damages  to  be  found  by  them.  The  defendants  excepted, 
severally,  to  all  the  decisions  of  the  Court  respecting  the 
testimony  and  instructions  to  the  jury.  The  verdict  was  in 
accordance  with  the  instructions,  and  there  was  a  final  judg- 
ment for  the  plaintiffs,  from  which  defendants  appealed. 
•  Many  objections  have  been  urged  against  the  validity  of  this 
judgment.  Among  them  are  the  following,  which  we  shall 
now  consider  without  regard  to  the  order  in  which  they 
present  themselves  upon  the  record. 

1.  That  the  Court  erred  in  sustaining  the  demurrer  to  the 
second  plea  of  the  defendants. 

That  plea  alleges  the  return  of  Spader  into  the  prison  bounds 
soon  after  his  escape,  and  his  continuing  there  a  true  prisoner 
until  the  commencement  of  this  suit.  The  appellants  very 
properly  contend  that  such  a  defense  would  have  been  available 
by  the  sheriff  in  an  action  against  him  for  a  negligent  escape, 
but  they  erroneously  suppose  that  there  is  an  analogy  between 
the  defense  to  which  he  would  have  been  entitled,  and 
their  rights  as  defendants  in  this  case.     When  a  debtor  is 

committed  to  the  custody  of  the  sheriff  for  the 
[*193]     purpose  of  *  enforcing  the  claims  of  the  creditor,  he 

is  responsible  for  his  safe-keeping,  at  least  on  final 
process,  against  all  contingencies  excepting  those  arising  from 
public  enemies  and  providential  occurrences.  If  the  prisoner 
escape  by  other  means,  even  without  any  fault  of  his  keeper, 
the  law  implies  negligence  on  the  part  of  the  latter,  and  gives 
a  remedy  to  the  creditor  against  him.  The  rigor  of  his 
responsibility  is,  however,  so  far  relaxed  as  to  excuse  him,  if 
by  his  own  diligence,  or  by  a  voluntary  return,  the  prisoner  is 
again  placed  in  his  custody.     The  recaption,  by  our  statute, 
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must  take  place  within  three  months.  If  the  escape  be  by  the 
consent^  or  through  the  connivance  of  the  officer,  the  recovery 
of  the  prisoner  will  not  excuse  him.  The  action  against  the 
sheriff  is  founded  on  tort,  consisting  in  the  violation  of  an 
official  duty,  the  performance  of  which  is  designed  by  the  law 
to  be  strictly  enforced,  for  the  protection  of  important  interests 
connected  with  it.  This  action  is  based  on  a  contract,  by 
which  the  defendants  bound  themselves  that  Spader  should 
remain  within  the  prison-limits,  until  duly  discharged.  By 
this  contract,  Spader  enjoyed  benefits  he  would  not  have  had 
without  it.  Its  object  was  to  lessen  the  evils  of  his  situation, 
without  impairing  the  security  of  his  creditors.  Whether  he 
would  observe  this  contract,  and  continue  to  be  a  pledge  for  the 
debt  for  which  he  was  in  custody,  or  incur  the  consequences  of 
violating  the  contract  and  withdrawing  the  pledge,  was  entirely 
optional  with  him.  He  surely  can  not  maintain  that  there  is 
any  analogy  between  his  situation,  and  that  of  a  sheriff  whose 
prisonec  has  escaped  without  his  consent  and  against  his  will. 
Between  Spader's  voluntary  breach  of  the  condition  of  his 
bond,  and  an  escape  by  the  consent  of  the  sheriff,  there  may 
indeed  be  some  analogy ;  and  both  are  followed  by  the  same 
effect — an  absolute  responsibility.  It  can  not  be  doubted  that 
the  unauthorized  departure  of  Spader  from  the  prison-bounds, 
was  a  breach  of  the  condition  of  his  bond,  and  produced  a 
forfeiture  of  it.  The  right  of  action  instantly  accrued  upon 
the  committing  the  breach,  and  could  not  be  defeated  by  his 
return  to  imprisonment.  7  Johns.  Rep.,  168,  ICip  v.  Brigham 
etal.;  16  Johns.  Rep.,  181,  Sweet  v.  Palmer;  2  Litt.  Rep.,. 
218;  3  Mass.  Rep.,  86.  The  demurrer  to  the  second  plea  was 
correctly  sustained. 

2.     It  is  contended  that  the  bond  is  invalid  because  it  does 

not  conform  to  the  statute  under  which  it  was  given. 
[*194]         *This  objection  arises  from  one  of  the  causes   of 

demurrer  to  the  replication,  which  does  not  show 
whether  the  penalty  of  the  bond  is,  or  is  not,  in  double  the 
amount  for  which  Spader  was  imprisoned.  Our  statute 
regulating    ''prisons    and    prison-bounds,"    requires    that   the 
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penalty  of  the  bond  to  be  given  to  enable  the  prisoner  to  have 
the  benefit  of  the  prison-bounds,  shall  be  "  in  double  the  sum 
for  which  such  prisoner  stands  committed."  It  is  a  sufficient 
(inswer  to  the  objection  now  under  consideration,  to  say  that 
^he  replication  furnishes  no  evidence  that  the  penalty  is  not 
such  as  the  statute  requires.  As  the  amount  which  was  due 
on  the  execution  averred  in  the  replication^  is  left  uncertain  in 
consequence  of  certain  unspecified  credits  therein  mentioned, 
we  have  no  information  as  to  the  precise  sum  for  which  Spader 
was  committed,  and  of  course  know  not  whether  the  penalty 
of  the  bond  is  double  that  sum  or  not.  We  are  therefore 
unable  to  pronounce  whether  the  bond,  in  this  respect,  is  valid 
or  invalid  under  the  statute.  But  admitting  that  the  penalty 
does  not  conform  to  the  requistion  of  the  statute,  that  would 
not  be  a  good  objection  to  the  sufficiency  of  the  replication, 
for  the  bond  would  not,  for  that  reason,  be  a  nullity.  The 
facts  disclosed  by  the  replication,  that  Spadei^  was  imprisoned 
by  vu'tue  of  the  ca.  sa.  in  favour  of  the  plaintiffs,  that  he  was 
desirous  of  availing  himself  of  the  benefit  of  the  prison- 
bounds,  and  that  he  did  actually  receive  that  benefit  in  con- 
sequence of  executing  the  bond,  constiiute  a  good  consideration, 
and  render  that  instrument  binding  upon  him  and  his  sureties 
at  common  law.  7  Mass.  Rep.,  98;  Id.,  200;  8  Id.,  373;  3 
Conn.  Rep.,  63;  1  Munf.  Rep.,  508. 

3.  Another  cause  of  demurrer  to  the  replication  is,  that  the 
bond  on  its  face  shows  a  want  of  consideration. 

This  objection  is  predicated  upon  the  fact,  that  the  condition 
of  the  bond  contains  no  recital  of  the  matters  which  led  to  its 
execution,  or  which  show  a  connection  between  it  and  the 
plaintiffs,  and  must  have  prevailed  had  not  the  bond  been  aided 
by  the  averments  in  the  replication.  It  has  already  been 
seen  that  these  averments  set  forth  a  good  consideration  for 
the  obligation.  They  are  explanatory  of  the  circumstances 
under  which  it  was  executed,  and  show  the  propriety  of  the 
condition.  Chitty  says,  "  where  a  variety  of  facts  preceded 
the  contract,  and  are  so  connected  with  it  that  tho 
[*195]     statement  of  *  them  is  necessary  to  render  the  couut 
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intelligible"  (and  the  same  may  be  said  of  any  other  .stage 
of  the  pleading),  it  is  proper  to  aver  them  "in  the  descrip- 
tion of  the  consideration  or  of  the  contract."  1  Chitty's 
PL,  318,  395.  Accordingly  we  find  decisions  of  high 
authority,  in  which  obligations  both  common  law  and  statu- 
tory, similar  to  the  one  in  question,  have  been  sustai-ned.  In 
one  case,  the  bond  was  a  common  law  instrument,  executed  to 
the  marshal  of  the  King's  Bench,  conditioned  that  the  obligor, 
being  a  prisoner  in  the  marshalsea,  should  remain  a  true 
prisoner,  without  attempting  any  manner  of  escape.  1  Saund., 
15.  In  two  other  cases,  the  bonds  were  executed  under  the 
statute  23  Henry  6,  c.  9,  to  the  sheriff.  That  statute  provides 
that  sheriffs,  &c.,  "should  let  out  of  prison  all  manner  of 
persons  by  them  arrested  or  being  in  their  custody,  by  virtue 
of  any  writ,  bill,  warrant,  &c.,  upon  reasonable  sureties  to 
keep  their  days,"  &c.  In  all  the  three  cases,  the  declaration 
was  upon  the  obligatory  part  of  the  bond,  and  the  condition 
was  spread  upon  the  record  by  oyer.  None  of  tlie  conditions 
contain  a  recital  explanatory  of  the  cause  of  making  the 
contract.  But  the  pre-existing  facts,  connected  with  the  execu- 
tion of  the  bond,  are  in  each  case  averred  in  some  stage  of  the 
pleadings  subsequent  to  the  declaration.  No  objection  was 
taken  on  the  ground  of  the  absence  of  the  recital  in  the  condi- 
tion, although  in  one  of  the  cases,  the  validity  of  the  bond 
was  brought  directly  before  the  Court  by  demurrer.  1  Saund., 
156 ;  2  Saund.,  75.  It  is  true  that  Chitty  gives  a  more 
approved  form  of  bonds  under  the  statute  of  Heviry  6,  in 
which  the  condition  contains  a  recital,  at  length,  of  all  the 
facts  conducing  to  the  contract ;  but  he  states  that  the  obligor 
is  not  bound  to  make  such  recital.  3  Chitt.  Gen.  Prac,  364. 
The  condition  of  the  bond,  which  is  the  foundation  of  this 
suit,  contains  nothing  inconsistent  with  our  statute.  On  the 
contrary,  its  .phraseology  is  the  same  as  that  of  the  statute. 
If  its  penalty  be  such  as  the  act  requires,  it  is  a  valid  statu- 
tory instrument.  The  objection  to  the  replication  under 
consideration  cannot  be  sustained. 

4.  It  is  urged  that  the  instruction  of  the  Court  to  the  jury, 
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that  the  .sum  for  which  Spader  was  committed  on  the  execu- 
tion, was  the  legal  measure  of  damages  and  should  be  the 
amount  of  the  verdict,  was  wrong. 

By  the  common  law,  in  an  action  on  a  penal  bond, 
[*196]  the  *  plaintiff  could  assign  only  one  breach  of  the 
condition.  If  the  jury  found  the  issue  in  his  favour 
the  obligation  was  forfeited,  and  judgment  was  rendered  for 
the  penalty.  The  remedy  of  the  defendant  was  in  equity, 
where,  upon  a  full  view  of  all  the  circumstances,  the  Court 
reduced  the  judgment  to  the  sum  in  which  the  plaintiff  had 
been  really  injured  by  the  violation  of  the  contract  As  this 
mode  of  arriving  at  justice  was  dilatory  and  expensive,  the 
statute  of  8  and  9  Will.,  3,  similar  in  its  provisions,  to  those 
in  our  practice  act  on  the  same  subject,  was  passed,  providing 
that  the  plaintiff  might  assign  several  breaches,  and  that  the 
jury  should  assess  such  damages  as  he  could  prove  he  had 
sustained.  In  performing  this  equitable  office,  however,  the 
jury  has  always  been  governed,  in  certain  cases,  by  prescribed 
rules  of  law  operating  as  a  measure  of  damages,  according  to 
the  character  of  the  transaction  between  the  parties.  As  for 
instance,  if  the  covenant  broken  is  for  the  delivery  of  persona 
property,  its  value  at  the  time  the  article  is  stipulrted  to  be 
delivered  is  the  criterion  of  the  verdict.  If  the  action  is  for 
the  breach  of  the  covenant  of  seisin  in  a  conveyance  of  real 
estate,  the  consideration-money  and  interest  from  the  time  of 
payment  is  the  measure.  On  bail-bonds  for  the  appearance  of 
a  defendant,  the  amount  of  the  debt  in  the  original  action,  or 
at  least  the  sum  named  in  the  affidavit  for  bail,  if  it  be  less 
than  the  judgment,  is  to  govern  the  assessment  of  damages. 
This  class  of  cases  bears  a  close  resemblance  to  that  presented 
by  the  record.  '  In  both,  the  body  of  the  debtor  is  considered 
as  a  security  for  the  debt,  and  in  England  inquiry  is  never 
made  into  the  circumstances  of  the  debtor,  with  a  view  to 
mitigate  the  damages  occasioned  by  the  breach  of  the  condition 
of  the  bond.  In  a  large  majority  of  litigated  cases  on  bonds 
with  condition,  however,  it  must  be  admitted  that  the  jury  are 
necessarily  left  to  the  exercise  of  a  sound  discretion,  in  fixing 
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Upon  the  amount  of  injury  a  party  has  sustained  in  conse- 
quence of  the  violation  of  the  contract. 

Our  statute  autliorizing  prison-bounds-bonds,  is  silent  as  to 
the  damages  which  are  to  be  awarded  upon  a  breach  of  their 
conditions.  But  it  gives  the  creditor  a  right  of  action  u])on 
them,  upon  the  escape  of  the  prisoner,  whether  he  be  confined 
upon  mesne  process  or  execution ;  and  it  takes  away  the  remedy 
which  would  otherwise  have  existed  against  the  sheriff, 
holding  him  only  responsible  for  the  sufficiency  of  the 
[*197]  sureties.  In  *  giving  a  construction  to  this  statute,  we 
must  have  regard  to  the  law  as  it  stood  at  the  time  of 
its  passage,  and  the  rights  and  interests  which  are  designed  to 
be  affected  by  it.  It  is  very  evident  that  the  amelioration  of 
the  condition  of  the  prisoner  by  relieving  him  from  close  con- 
finement is  the  principal  object  of  the  law.  But  in  performing 
this  office  of  humanity  to  the  debtor,  it  can  hardly  be  supposed 
the  legislature  designed  to  impair  the  remedy  of  the  creditor. 
That  they  meant  to  transfer,  and  have  transferred  that  remedy 
from  the  sheriff*  to  the  sureties  of  the  escaping  prisoner  to  some 
extent,  is  certain.  Before  the  passage  of  the  statute,  the  remedy 
against  the  sheriff^  was  well  defined  and  clearly  understood,  in 
cases  of  escapes  from  imprisonment  on  execution.  It  was 
equally  well  established  when  the  escape  is  from  mesne  process ; 
but  to  this  species  of  escape,  on  the  present  occasion,  we  pay  no 
attention,  and  mean  to  settle  no  princible  in  regard  to  it;  and 
we  also  leave  out  of  view  the  extent  of  the  liability  of  the 
sheriff"  in  an  action  on  the  case  for  escape  from  final  process. 
By  virtue  of  the  statute  of  2  "Westm.,  c.  11,  which  is  in  force  in 
this  Stale,  the  sheriff"  was  amenable  to  the  creditor  in  an  action 
of  debt  for  escape  from  execution  to  the  full  extent  of  the 
debt — not  by  any  direct  expression  of  that  act,  but  by  an 
equitable  construction  given  to  it  by  the  English  Courts  soon 
after  its  passage,  which  has  ever  since  been  adhered  to  by  them 
and  by  the  cour^  of  such  of  the  States  as  have  adopted  the 
statute,  and  it  ii,  believed  that  it  prevails  in  all,  or  nearly  all, 
of  them. 

It  has  been  urged  in  argument  that  there  is  better  reason  for 
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holding  the  sheriff  thus  liable  than  there  is  for  imposing  the 
same  liability  on  the  escaping  debtor  and  his  sureties,  because 
the  sheriff  has  the  right  of  recaption,  and  the  bail  has  not. 
We  draw  a  different  conclusion  from  these  premises.  If  the 
liability  of  the  sheriff  is  the  consequence  of  his  right  to  re- 
commit, it  would  follow  that  in  voluntary  escapes  he  would  not 
be  liable  at  all,  for  in  such  escapes  he  has  no  right  to  retake. 
The  ti'uth  is,  as  has  been  already  observed,  that  the  privilege 
of  the  sheriff  to  re-capture  after  a  negligent  escape,  is  a  mere 
mitigation  of  the  rigorous  responsibility  which  the  policy  of 
the  law  has  thrown  upon  him,  to  insure  his  vigilance  and 
honesty  in  the  discharge  of  his  trust,  and  excuses  him  only 
when  without  any  fault  of  his  in  the  escape,  he  shall  restore  to 

the  creditor  the  means  of  enforcing  the  payment  of 
[*198]     the  debt  by  his  hold  *upon  the  debtor.     When  a 

prisoner  has  taken  the  benefit  of  the  prison-limits,  the 
sheriff  has  no  longer  any  right  to  restrain,  or  to  re-commit  him 
if  he  escape.  4  Johns.  Rep.,  45.  Admit  that  the  creditor,  in 
such  a  case,  has  the  right  to  issue  another  execution,  or  to 
commence  suit  on  his  judgment — with  regard  to  which  we 
give  no  opinion — we  can  not  believe  that  the  legislature 
designed  to  substitute  a  remedy  so  very  precarious  in  the  place 
of  the  sure  resort  which  he  possessed  against  the  sheriff.  Nor 
can  we  perceive  why  a  debtor,  who  has  abused  the  privilege 
which  the  law  gives  him,  as  well  as  the  confidence  of  his  bail, 
should  stand  in  a  better  situation  than  he  would  had  he  effected 
the  more  difficult  and  less  discreditable  task  of  breaking  from 
close  confinement.  It  may  be  said  his  sureties  are  not  in  fault, 
and  this  may  be  true ;  still,  there  can  not  be  one  rule  of  damages 
for  the  principal  and  another  for  them.  The  contract  of  all 
has  been  broken,  and  it  is  but  just  that  the  burthen  should 
fall  upon  those  whose  confidence  in  the  wrong-doer  enabled 
him  to  inflict  the  injury. 

We  think,  too,  that  the  construction  of  the  statute  contended 
for  by  the  appellants — which  is,  that  such  damages  only  as 
might  appear  to  have  been  sustained  by  the  escape,  taking  into 
view  the  insolvency  of  the  debtor  (if  such  be  the  fact),  would 
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be  of  dangerous  tendency,  by  holding  out  temptation  to  fraud 
and  collusion  between  the  prisoner  and  his  friends.  Without 
possessing  visible  property,  he  might  have  the  means  of  paying 
his  debts.  In  such  cases,  it  would  be  easy  for  a  dishonest 
debtor  to  procure  bail  for  the  prison-bounds,  effect  his  escape, 
and  his  sureties  be  able  to  reduce  the  damages  to  a  nominal 
sum  by  seeming  proof  of  his  insolvency.  Such  a  construction 
of  this  statute  would  be  almost  tantamount  to  abolishing 
imprisonment  for  debt.  If  such  a  result  be  desirable,  the 
power  to  produce  it  lies  in  other  hands  than  ours.  As  the  la"" 
is,  we  consider  the  body  of  a  debtor  in  execution  in  the  cbara  . 
ter  of  a  pledge  for  the  debt,  and  therefore  conclude  that  the 
instructions  which  the  Court  gave  to  the  jury  were  right,  nml 
might  also  have  embraced  the  interest  and  cost. 

In  accordance  with  this  opinion  are  the  decisions  of  several 
of  the  States,  and  we  know  none  to  the  contrary.  It  is  true, 
that  in  North  Carolina  and  Kentucky  the  rule  of  damages  has 
been  held  to  be  diflPerent  in  acti-ons  upon  sheriffs'  and  jailers' 

official  bonds  for  the  escape  of  an  imprisoned  debtor. 
[*199]     We  ^apprehend,  however,  that  there  is  a  manifest 

difference  between  the  rules  which  ought  to  govern 
the  decision  of  suqIi  cases,  and  those  applicable  to  the  'oase 
before  us.  Besides,  in  Kentucky,  on  bonds  for  the  prison-rules, 
the  obligors  have  been  held  to  be  liable  for  the  amount  of  the 
debt,  interest  and  costs;  and  the  statute  of  that  State,  like 
ours,  is  silent  as  to  the  measure  of  damages.  la  both  tliose 
States  the  sheriff,  under  a  different  form  of  action,  is  liable  for 
the  whole  debt — in  the  former  by  motion^  and  in  the  latter  by 
virtue  of  the  statute  of  2  Westm.,  c.  11.  In  Pennsylvania,  in 
a  suit  on  his  official  bond,  the  sherirff  is  not  allowed  to  give 
in  evidence  in  mitigation  of  damages,  the  insolvency  of  the 
escaping  debtor.  The  following  cases  are  directly  in  point, 
and  fully  sustain  the  opinion  just  pronounced.  7  Mass.,  98; 
Id.,  200;  8  Id.,  373;  9  Id.,  .221;  1  Gill  &  Johns.,  248; 
3  Conn.,  70;  1  Bibb,  550;  2  M'Cord,  135.  Although  the 
Massachusetts  statute  regulating  the  ]>rison-yard,  at  the  time 
of  making  the  de^risions  in  that  State  above  quoted,  fixed  the 
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liability  of  the  escaping  debtor  and  his  sureties  in  double  the 
amount  of  the  debt  for  which  he  was  imprisoned,  yet  those 
decisions  were  upon  bonds  held  not  to  be  valid  within  the 
statute,  but  binding  at  common  law,  and  over  which  the  Court 
had  a  right  to  exercise  an  equitable  jurisdiction  in  determining 
the  extent  of  the  liability  for  a  breach  of  the  condition.  These 
decisions  turn  .upon  the  principle  that  the  body  of  the  debtor 
in  execution  is  a  pledge  for  the  debt;  and  as  that  pledge  is 
withdrawn  by  the  escape,  the  creditor  has  a  right  to  a  judg- 
ment for  that  amount,  with  interest  and  costs. 

5.  i?knother  position  assumed  by  the  appellants  turns  us 
back  again  to  the  replication.  Among  the  causes  of  special 
demurrer  to  that  branch  of  the  pleading  is,  that  it  contains  no 
averment  of  the  existence  of  a  judgment  in  favour  of  the 
plaintiffs  against  Spader.  This  point  has  already  been  settled 
by  this  Court  in  the  case  of  Ilartin  et  al.  v.  Kennard,  3  Blackf , 
430.  This  objection  to  the  replication  should  have  been  sus- 
tained, and  the  Court  erred  in  overruling  it. 

6.  There  is  still  another  cause  of  demurrer  to  the  replica- 
tion assigned,  and  that-  is,  that  it  concludes  to  the  country, 
whereas  it  should  conclude  with  a  verification. 

There  have  been  more  legal  refinement  and  subtilty  than 
good  sense  in  settling  the  rules  of  pleading  as  to  the 
[*200]  ^conclusion  of  replications,  &c.,  and  in  applying  those 
rules  in  a  great  variety  of  instances.  But  there  is  a 
class  of  cases  not  subject  to  this  imputation,  in  whicli  the 
appropriate  form  is  well  established.  That  class  is,  where  the 
replication  sets  forth  new  matter,  which  the  rejoinder  may  tra- 
verse without  repeating  the  matter  of  the  plea,  or  answer  and 
avoid  without  a  departure.  The  law  is  clearly  settled  that 
such  replications  must  conclude  with  a  verification.  We  think 
the  replication  in  the  record  is  of  that  character.  The  counsel 
for  the  appellees  supposes  it  was  necessary  that  the  replication 
should  contain  a  traverse  of  the  plea  of  general  performance, 
and,  therefore,  that  notwithstanding  the  new  matter  which  it 
contains,  it  should  conclude  to  the  country.  In  this  we  think 
,he  is  mistaken.     It  was  not  necessary  or  proper  to  make  the 
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traverse:  after  the  averment  of  the  introductory  matter,  lie 
should,  at  once,  have  assigned  the  breach ;  and,  in  so  doing,  he 
must  necessarily  have  given  an  implied  negative  to  the  plea  of 
performance.  That  course  would  have  complied  with  all  the 
forms  which  we  have  been  able  to  find,  and  would  also  have 
been  in  conformity  to  the  general  principles  laid  down  on  the 
subject.  He  is  also  mistaken,  in  our  apprehensien,  in  sup- 
posing he  can  fortify  himself  behind  the  position  that  the 
defendant  could  not  have  taken  issue  on  any  part  of  the  repli- 
cation without  repeating  the  substance  of  his  plea,  nor  answer 
it  with  new  matter  without  a  departure.  He  could,  certainly, 
have  denied  the  allegation  of  the  execution  contained  in  the 
replication  without  a  repetition  of  his  plea;  or  he  could,  in 
various  ways,  have  admitted  the  allegation  and  avoided  it 
without  a  departure.  The  following  authorities  are  decisive  of 
the  impropriety  of  the  conclusion  of  the  replication.  1  Saund. 
Rep.,  103  a,  n.  3;  2  Wils.,  66;  Douglass,  60;  2  Term  Rep., 
576;  2  Burr,  774;  1  Chitt.  PI.,  616. 

The  demurrer  to  the  replication  was  well  taken,  and  the 
Court  erred  in  overiuling  it. 

7.  We  think  the  Court  committed  another  error  in  sustain- 
ing the  demurrer  to  the  third  plea,  which  is,  that  Spader,  the 
debtor  in  execution,  departed  from  the  prison-bounds  by  the 
previous  consent  and  license  of  the  plaintiffs. 

Whether  a  parol  license  is  sufficient  to  destroy  the  effect  of 
a  covenant,  or  whether  it  can  be  such  a  waiver  by  one  party 
to  a  specialty  of  something  contracted  to  be  done  or 
[*201]  not  done  by  *the  other,  as  to  excuse  him  from  per- 
formance on  his  part,  we  do  not  determine.  But  there 
is  another  point  of  view  in  which  this  plea  constitutes  a  bar  to 
the  action,  and  that  is  by  showing  matter  which  operates  as  a 
satisfaction  and  discharge  of  the  judgment — of  the  debt  itself, 
to  secure  which  the  prison-bounds-bond  was  executed.  If  a 
debtor,  held  in  custody  on  execution,  is  set  at  liberty  by  the 
consent  of  his  creditor,  verbally  given  or  otherwise,  it  is  pay- 
ment of  the  debt  and  a  discharge  of  the  judgment,  so  that 
neither  an  action  of  debt  nor  scire  facias  can  afterwards  be 
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sustained,  nor  a  new  execution  issue  upon  it.  Satisfaction  of 
the  judgment  is  a  good  defense  to  an  action  on  the  bond,  and 
a  legal  discharge  from  imprisonment  under  the  judgment.  It 
follows,  therefore,  of  course,  that  the  departure  of  Spader  from 
the  prison-bounds,  by  the  consent  of  the  plaintiffs,  as  set  forth 
in  the  third  plea,  instead  of  constituting  a  breach  of  the  condi- 
tion of  the  bond,  was  only  availing  himself  of  that  part  of  it 
which  left  him  at  liberty  to  go  whenever  he  should  "be  dis- 
charged by  law."  Barnes,  205;  2  Mod.,  136;  4  Burr.,  2482; 
1  B.  &  P.,  242;  1  Salk.,  271;  1  Term  Rep.,  557;  6  Id.,  525; 
7  Id.,  416:  2  East,  243;  16  Johns.,  181. 

Various  other  objections  to  the  proceedings  of  the  Circuit 
Court  were  urged,  which  it  is  now  unnecessary  to  notice,  as 
they  do  not  affect  the  merits  of  the  cause,  and  may  be  easily 
obviated  by  attention  to  the  future  pleadings  in  the  court 
below. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

A.  S.  White,  for  the  appellants. 

I.  Naylor,  for  the  appellees. 


[*202]    *The  Guaga  Iron  Company  v.  Dawson. 

Foreign  Cokpoeation — Eight  to  Sue. — A  corporation  legally  created  iu 
any  one  of  the  States  may  sue  in  the  courts  of  this  State  (a). 

Same — Nui.  Tiei-  Corporation. — If  the  declaration  aver  that  the  plaintifis 
are  a  corporation  by  virtue  of  a  certain  statute,  a  plea  denying  the  existence 
of  the  statute  is,  in  substance,  a  denial  of  the  existence  of  the  corporation  (b). 

Estoppel. — A  person  sued  by  a  corporation  on  a  contract  made  with  the 
plaintiffs  as  a  corporation  is  not  estopped  from  denying  that  the  corporation 
tsxisted  at  the  time  the  suit  was  commenced.  Qucere,  whether  he  is  estopped 
from  denying  the  existence  of  the  corporation  at  the  date  of  the  contract  (c). 

(a)   See  cases  cited  in  Cicero,  etc.,  Co.  v.  Craighead,  28  Intl.,  274. 
(6)    Httbbard  v.  Chappel,  U  Ind.,  601. 

(c)    Judah  V.  The  American,  etc.,  Co.,  i  Ind.,  3.33;  Morgan  v.  The  Lawrencehurgh,  etc.,  0*., 
3  1(1.,  285.     See  Davis'  Digest;  title,  Estoppel. 
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ERROR  to  the  Vermillion  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  indebitatus  assumpsit 
brought  by  The  Guaga  Iron  Company  against  Joseph  Dawson, 

for  goods  sold  and  delivered. 
[*203]  *The  declaration  commences  as  follows :  The  Guaga 
Iron  Company  complains  of  Joseph  Dawson,  <&c.  For 
that  whereas  the  said  plaintiffs,  by  an  act  of  the  legislature  of 
the  State  of  Ohio,  were  incorporated  and  made  a  body  politic 
and  corporate  in  law,  by  the  name  and  title  of  The  Guaga 
Iron  Company,  with  powers,  &c.  The  defendant  pleaded  four 
pleas,  but  the  decision  of  this  case  only  requires  us  to  notice 
ihe  third  one.  The  defendant,  in  that  plea,  says,  actio  non, 
because  he  says  that  there  is  no  such  record  or  act  of  the 
legislature  of  the  State  of  Ohio,  as  is  alleged  in  the  declaration. 
The  plea  was  demurred  to  for  the  following  causes :  First, 
The  matter,  if  pleadable,  can  only  be  pleaded  in  abaten<ent; 
Secondly,  The  plea  tenders  an  immaterial  issue;  Thirdly,  The 
plea  amounts  to  the  general  issue.  The  Court  overruled  the 
demurrer,  and  gave  judgment  for  the  defendant. 

Before  we  examine  the  errors  assigned  in  the  re(  <rd,  it  is 
necessary  to  dispose  of  an  objection  to  the  action  rais  d  in  the 
argument  by  the  defendant.  He  contends  that  th-  plaintiff? 
are  a  foreign  corporation  as  the  declaration  shows  and  that, 
therefore,  though  the  defence  be  ever  so  objectioi  ible,  they 
have  no  right  to  recover.  There  is  no  difficulty  od  this  point. 
A  corporation  legally  created  in  any  one  of  the  I  jtates,  may 
sue  in  the  Courts  of  any  other  State.  2  Kent's  C»mm.,  284  ; 
The  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  Rep.,  370. 

This  preliminary  question  being  thus  disposed  of  it  becomes 
necessary  to  examine  the  validity  of  the  objections  made  by 
the  plaintiffs  to  the  plea;  and  to  do  that,  the  character  of  the 
plea  must  first  be  ascertained.  The  plaintiffs  aver  in  the 
declaration,  that  they  are  a  corporation,  by  virtue  of  a  statute 
of  the  State  of  Ohio.  They  rely,  therefore,  on  that  statute  for 
their  authority  to  sue  in  the  name  of  The  Guaga  Iron  Comjmny. 
If  there  is  no  such  statute,  the  plaintiffs,  by  their  own  showing, 
have  no  existence;  and  the  plea  denying  the  existence  of  that 
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statute  must,  in  substance,  be  a  denial  of  the  existence  of  the 
corporation.  "We  shall,  consequently,  consider  the  objections 
made  to  the  plea,  as  if  they  were  made  to  a  plea  of  nul  tiel 
corporation. 

The  first  cause  of  demurrer  assigned  is,  that  the  matter  of 
the  plea  can  only  be  pleaded  in  abatement.  Were  this  a  plea 
of  misnomer,  the  objection  would  be  valid ;  but  that  is  not  the 
nature  of  the  plea.  It  is  not,  that  the  plaintiffs  have 
I  *204]  *a  different  name  by  which  they  should  have  sued ; 
but  it  is,  that  they  have  no  existence,  and,  of  course, 
that  they  have  no  cause  of  action.  In  Viner's  Abridgment,  the 
law  is  stated  in  the  following  language:  "In  an  action  by  a 
corporation  or  natural  body,  misnomer  of  the  one  or  the  other 
goes  but  to  the  writ,  but  to  say  that  no  such  person  in  rerum 
natura,  or  no  such  body  politic,  this  is  in  bar;  for  if  he  be 
misnamed,  he  may  have  a  new  writ  by  the  right  name;  but  if 
there  be  no  such  body  politic,  or  such  person,  then  he  can  not 
have  an  action."  6  Viner's  Abr.,  308.  The  same  doctrine  is 
found  in  Kyd  on  Corporations,  Vol.  1,  p.  284,  and  in  the  case 
of  The  Mayor  and  Burgesses  of  Stafford  v.  Bolton,  1  Bos.  & 
Pull.,  40.  These  authorities  clearly  show,  that  the  plaintiffs' 
objection  to  this  plea,  merely  because  it  is  not  a  plea  in 
abatement,  can  not  be  sustained. 

The  second  cause  of  demurrer  assigned  is,  that  the  plea 
tenders  an  immaterial  issue.  What  has  been  already  said  is 
a  sufficient  answer  to  this  objection.  If  there  was  no  such 
act  of  incorporation  as  the  plaintiffs  rely  on  to  show  their 
existence,  they  have  no  cause  of  action  against  the  defendant. 
Whether  there  was  such  an  act  or  not,  is  the  question  raised 
by  the  plea.     The  issue  tendered,  therefore,  is  material. 

The  third  objection  to  the  plea  is,  that  it  amounts  to  the 
general  issue.  In  support  of  this  objection,  the  plaintiffs  refer 
us  to  the  case  of  The  Bank  of  Auburn  y.  Weed  &  Aiken,  19 
Johns.  Rep.,  300.  That  case,  it  is  true,  is  directly  in  the 
])laintiffs'  favour;  and  there  is  also  a  subsequent  one  to  the 
same  effect.  The  Farmers^  and  Mechanics^  Bank  v.  Rayner,  2 
Hall's  Rep.,  195.     These  cases  both  decide,  that  a  plea  of  nul 
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tiel  corporation  is  bad,  because  it  amouts  to  the  general  issue. 
It  is,  however,  to  be  observed,  that  such  a  special  plea  in  bar, 
denying  the  existence  of  the  corporation,  is  recognized  as  a 
valid  plea  in  many  books  of  good  authority.  6  Viner's  Abr., 
315;  1  Saund.  Rep.,  340,  note  (2);  1  Kyd  on  Corp.,  284. 

There  is.  also,  a  late  decision  of  the  Supreme  Court  of  the 
United  States,  in  direct  opposition  to  the  cause  of  demurrer 
under  consideration.  In  that  suit,  which  was  brought  by  a 
foreign  corporation,  the  defendant  pleaded  the  general  issue. 
The  Court  decided,  after  argument  on  the  point,  that  the  plea 
was  an  admission  of  the  existence  of  the  corporation,  and  of 
its  capacity  to  sue.  The  following  is  the  language 
[*205]  of  the  *  Court:  "It  is  material  to  observe  that  no 
plea  in  abatement  has  been  filed,  denying  the  capacity 
of  the  plaintiffs  to  sue;  and  no  special  plea  in  abatement,  or 
bar,  that  there  is  no  such  corporation  as  stated  in  the  writ. 
The  general  issue  is  pleaded,  which  admits  the  competency  of 
the  plaintiffs  to  sue  in  the  corporate  capacity  in  which  they 
have  sued.  If  the  defendants  meant  to  have  insisted  upon  the 
want  of  a  corporate  capacity  in  the  plaintiffs  to  sue,  it  should 
have  been  insisted  upon  by  a  special  plea  in  abatement  or  bar. 
Pleading  to  the  merits  has  been  held  by  the  Court,  to  be  an 
admission  of  the  capacity  of  the  plaintiffs  to  sue."  The 
Society  for  the  Propagation  of  the  Gospel,  &e.  v.  The  Town  of 
Pawlet,  4  Peters,  480,  501.  The  case  last  cited  is  in  direct 
opposition  to  the  two  decisions  in  New  York  which  we  have 
already  mentioned.  It  decides,  that  the  existence  of  the  cor- 
poration may  be  denied  by  a  special  plea,  and  that  it  cannot  be 
denied  in  any  other  manner.  We  do  not  consider  the  point  a 
very  clear  one,  but  the  weight  of  authority  is  in  favour  of 
permitting  the  defendant  to  deny  the  existence  of  the  corpora- 
tion by  a  special  plea  in  bar.  The  third  objection  to  the  plea 
is  accordingly  overruled. 

The  plaintiffs  contend,  that  the  defendant  is  estopped  by  his 
contract  with  them  as  declared  on,  from  denying  the  existence 
of  the  corporation.  There  is  no  ground  for  this  objection  to 
the  plea.     If  any  estoppel  arises  in  consequence  of  the  alleged 
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contract,  as  to  which  we  give  no  opinion,  it  could  only  prevent 
the  defendant  from  denying  that  the  corporation,  at  the  date 
of  the  contract,  was  in  existence.  The  plea  in  question  does 
not  contain  any  such  denial.  In  denying  the  existence  of  the 
corporation,  the  plea  refers  to  a  time  subsequent  to  that  when 
the  contract  was  made.  There  is  no  inconsistency,  therefore, 
between  the  alleged  admission  of  the  existence  of  the  corpora- 
tion at  the  date  of  the  contract,  and  the  denial  of  its  existence 
at  the  subsequent  period  to  which  the  plea  relates.  The 
objection  to  the  plea,  therefore,  founded  on  the  doctrine  of 
estoppels,  has  no  application  to  the  present  case. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

A.  S.  White  and  S.  B.  Gookins,  for  the  plaintiffs. 

T.  A.  Howard  and  /.  Whitcomb,  for  the  defendant. 


[*206]         *Baenett  and  Another  v.  Spencer. 

Projussory  Note— Assignment  of  Balance.— An  assignment  on  a  sealed 
note  of  the  balance  due  (part  having  been  paid  and  the  payment  indorsed), 
was  held  good. 

Same — Fraudulent  Consideration. — A  sealed  note  given  to  an  agent  bv 
the  claimant  of  a  tract  of  land,  in  consideration  of  the  payee's  agreement  to 
abandon  the  prosecution  of  a  claim  to  the  land,  which  he  had  undertaken 
to  prosecute  for  his  principal,  is  fraudulent  and  void. 

ERROR  to  the  Allen  Circuit  Court. 

Dewey,  J. — Debt  by  Spencer,  assignee  of  Harris,  against 
Barnett  and  Han7ia.  The  declaration  states  that  the  defend- 
ants, James  Barnett  and  Samuel  Hanna  (the  plaintiffs  in  error), 
on,  &c.,  claimed  an  undivided  moiety  of  a  certain  tract  of 
land,  which  they  had  purchased  of  one  Taylor,  who  had  a 
claim  of  title  to  it  under  the  pre-emption  laws  of  the  United 
States;  that  they  and  Taylor  were  in  possession  of  the  land  as 
tenants  in  common;  that  one  Gibo  before,  and  at  the  same 
time,  also  claimed   the  same   land   by   virtue  of  title  in  him 
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under  the  same  laws,  having  a  superior  and  better  title  than 
Taylor;  that  Gibo,  for  and  in  consideration  that  one  Harris 
had  undertaken  to  use  his  influence  to  have  his  title  to  the 
land  confirmed,  on,  &c.,  executed  his  power  of  attorney  to 
Harris,  authorizing  and  empowering  him  to  act  as  the  agent 
and  attorney  of  Gibo  to  obtain  a  confirmation  of  his  title; 
which  power  of  attorney  was  lost;  that  at  the  same  time  the 
power  of  attorney  was  executed,  Gibo  also  made  his  obliga- 
tion to  Harris  and  bound  himself  in  the  penalty  of  $5,000  to 
convey  to  Harris  a  moiety  of  one-third  of  the  land,  provided 
the  title  to  the  same  should  be  decided  to  be  in  Gibo;  which 
obligation  was  also  lost;  that  afterwards,  on,  &c.,  the  defend- 
ants, in  consideration  of  the  agreement  of  Ha7'ris  to  prosecute 
the  claim  of  Gibo  to  the  land  no  further,  executed  to 
[*207]  him  their  writing  *  obligatory  and  thereby  promised 
to  pay  him  $400  in  three  months,  for  value  received; 
that  afterwards,  on,  &c.,  the  defendants  paid  Harris  $155.01, 
which  was  credited  on  the  writing  obligatory ;  and  that  after- 
wards Harris,  by  endorsement  on  the  writing  obligatory  by 
him  subscribed,  assigned  the  sum  of  $244.99,  it  being  the 
amount  unpaid  to  the  plaintiff;  whereby  an  action,  &c. ;  con-- 
eluding  in  proper  form.  The  defendant  demurred  generally. 
Judgment  for  the  plaintiff. 

An  objection  is  made  to  the  legality  of  the  assignment  of  the 
cause  of  action  by  Harris  to  the  plaintiff,  on  the  ground  that 
only  a  part  of  the  contract  is  attempted  to  be  assigned.  This 
objection  is  not  well  taken.  The  assignment  is  of  the  whole 
sum  due  on  the  contract,  and  is  in  effect  a  transfer  of  the 
contract  itself.     Harris  parted  with  all  his  interest  in  it. 

The  demurrer,  however,  should  have  been  sustained.  The 
declaration  shows  that  the  consideration  of  the  contract  on 
which  it  is  founded,  is  deeply  tinctured  with  fraud,  at  least  on 
the  part  of  Harris,  the  payee  of  the  note.  He  had  for  a  good 
consideration,  and  being  clothed  with  full  power  from  Gibo, 
undertaken  to  lend  his  aid  in  procuring  the  confirmation  of  the 
title  of  the  latter  to  a  certain  tract  of  land,  of  which  the 
plaintiffs  in  error  and  their  co-tenant  Taylor  under  a  claim  of 
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title  held  possession.  But  upon  his  agreement  to  prosecute 
Gibo's  claim  no  further,  he  received  from  the  plaintiffs  in  error 
their  note  for  $400,  which  he  assigned  to  Spencer,  the  defendant 
in  error.  In  attempting  to  enforce  the  payment  of  this 
demand,  Spencer  can  stand  in  no  better  situation  than  his 
assignor. 

"  It  is  extremely  difficult  to  advance  any  general  principle 
or  elementary  doctrine  upon  the  subject  of  fraud,"  so  various 
are  the  forms  which  it  assumes.  But  it  may  safely  be  said 
that  no  claim  founded  in  bad  faith,  in  moral  turpitude,  in 
deception  upon  the  public,  or  a  third  person,  or  in  fraud 
practiced  by  one  contracting  party  on  the  other,  can  constitute 
a  sood  cause  of  action ;  and  that  whenever  such  a  claim  makes 
its  appearance  in  a  court  of  justice,  the  law,  ever  watchful  of 
public  morals  and  private  right,  is  sure  to  defeat  the  dishonest 
scheme,  either  by  exerting  its  power  or  withholding  its  aid. 

The  objection  to  the  validity  of  the  contract  under  consider- 
ation is,  that  it  was  the  price  of  the  treachery  of 
[*208]  Harris  to  his  *  principal,  Giho.  He  had  no  right  to 
contract  to  be  unfaithful  to  him.  It  is  no  answer  to 
this  view  of  the  subject  to  say,  that  the  withdrawal  of  Harris 
from  the  interest  of  Giho,  could  not  impair  the  claim  of  the 
latter  to  the  land.  It  deprived  him  of  the  services  of  his 
agent,  and  may  well  be  supposed  to  have  embarrassed  and 
delayed  him  in  the  prosecution  of  his  rights.  Besides,  where 
fraud  is  imputed,  the  question  is  not — whether  it  has  been 
successful,  but  whether  it  exists.  Instances  may  be  found  in 
which  contracts  .have  been  lield  to  be  void  as  being  fraudulent 
upon  third  persons,  when  no  injury  was  in  fact  done  them.  3 
Terra  Rep.,  651;  4  Moore,  78.  But  admit  that  the  conduct 
of  Harris  took  nothing  whatever  from  Giho,  of  course,  it 
could  convey  nothing  to  Barnett  and  Hanna :  it  would  then 
follow  that  instead  of  a  fraudulent  consideration,  the  contract 
had  no  consideration  at  all,  and  that  it  is  void  for  that  reason. 
We  view  it,  however,  in  the  former  light,  and  hold  that  as  a 
contract  executed  in  consideration  of  the  faithlessness  of  an 
'igcnt  to  his  principal,  it  is  fraudulent  and  void. 
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The  foregoing  and  following  authorities  clearly  show  that 
the  case  presented  by  the  record,  belongs  to  that  class  of 
contracts  which  have  been  decided  to  be  invalid  as  frauds  upon 
third  persons.  1  Com.  on  Cont.,  37,  38 ;  Chitt.  on  Cont.,  214, 
222  to  227;  2  Term  Rep.,  763;  4  Id.,  166;  4  B.  &  C,  319; 
3  Id.,  605;  4  Esp.  R.,  179  (1). 

Fer  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

C.  W.  Eioing  and  J.  S.  Newman,  for  the  plaintiffs. 

H.  Cooper,  for  the  defendant. 

(1)  There  waa  another  point  decided  in  this  case,  but  as  it  haa  been  since 
overruled,  it  is  not  here  noticed. 


Armstrong  and  Others  v.  The  Board  of  Commissioners  of 
Dearborn  County. 

Ke-location  op  County  Seat — Eights  of  Donors  in  aid  of. — By  a 

statute  of  1827,  commissioners   were  appointed  to  re-locate  the  seat  of 

justice  for  Dearborn  county,  and  were  authorized  to  receive  donations,  &c. 

The  statute  provided,  that   as  soon  as   the   public  buildings    were 

[*209]  completed  *at  the  designated  place,  that  place  should  forever 
thereafter  be  the  permanent  seat  of  justice  of  the  county.  The 
commissioners  fixed  the  seat  of  justice  at  Lawrenceburgh ;  receiving  from 
certain  persons  as  a  donation,  an  obligation  conditioned  for  building  a  court 
hout's  there  of  a  certain  description.  The  court-house  was  accordingly 
built  by  the  donors  conformably  to  their  contract,  the  expense  of  which  wa& 
$2,500. 

Same. — By  a  statute  of  1835,  commissioners  were  again  appointed  to  re-locate 
the  seat  of  justice  of  the  same  county  ;  but  the  statute  made  no  provision 
in  case  the  seat  of  justice  should  be  removed  from  Lawrenceburgh,  for  the 
re-payment  to  the  donors  of  the  money  they  had  expended  in  building  the 
court-house.     These  commissioners  fixed  the  seat  of  justice, at  Wilmington. 

Held,  that  the  statute  of  1835.  under  the  authority  of  which  the  seat  of 
justice  was  removed  to  Wilmington,  was  not  unconstitutional ;  and  that  the 
removal  could  not  be  objected  to  by  the  persons  who  built  the  court-house 
at  Lawrenceburgh,  merely  because  tliey  had  not  been  repaid  the  expense  of 
building  it. 
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APPEAL  from  the  Dearborn  Circuit  Court. 

M'KinNey,  J. — This  is  a  petition  filed  by  the  board  of 
commissioners  of  the  county  of  Dearborn  in  the  Circuit  Court 
of  that  county. 

The  commissioners  in  substance  state,  that  by  an  act  of  the 
General  Assembly  of  the  State,  entitled  "  An  act  providing  for 
the  re-location  of  the  seat  of  justice  in  the  county  of  Dearborn 
and  for  other  purposes/'  passed  in  the  year  1835,  certain 
commissioners  were  appointed  to  re-locate  the  seat  of  justice 
of  Dearborn  county ;  that  a  majority  of  the  commissioners  so 
appointed  met  at  the  time  and  place  designated  in  the  act,  and 
being  sworn,  &c.,  after  having  viewed  the  different  sites,  &c., 
adjourned  until  the  18th  of  May,  1835;  that  on  that  day  they 
again  convened,  and  proceeded  from  said  18th  of  May  until 
the  20th  of  said  month,  to  consider  sites  at  or  near  the 
center  of  said  county  of  Dearborn,  and  all  other  situations 
and  sites  offered  for  their  consideration,  and  having  also  taken 
into  view  and  paid  due  regard  to  the  present  and  probable 
future  population  of  said  county,  and  a  more  suitable  situation 
and  convenient  site  in  the  opinion  of  said  commissioners  for 
the  seat  of  justice  in  said  county  not  being  found,  they,  the 
commissioners,  did  then  and  there  re-locate  the  seat  of  justice 
for  said  county  on  the  land,  &c.,  adjoining  the  town  of 
Wilmington  in  said  county,  to-wit,  on,  &c.;  that  the  said 
commissioners  did  on  said  20th  of  May,  agreeably  to  the 
provisions  of  the  said  act  of  the  General  Assembly,  certify 
their  proceedings  and  re-location  under  their  hands 
[*210]  and  seals  to  the  ^recorder  of  said  county,  which, 
together  with  other  papers  filed  by  the  commissioners, 
have  been  recorded  by  the  recorder  of  said  county ;  that 
afterwards,  to  wit,  on  the  9tli  of  September,  1835,  the  board 
of  commissioners  of  Dearborn  county  Avere  advised  of  the 
proceedings,  report,  and  recording  of  the  report  of  said 
commissioners,  appointed,  &c.;  that  the  board  of  commissioners 
of  said  county  did  enter  the  same  on  their  record,  and  did 
afterwards  in  the  said  month  of  September,  order  and  appoint 
Stephfn  Woods,  &c.,  commissioners  to  superintend  the  erection 
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and  completion  of  a  court  house  and  jail,  on  the  site  of  the 
seat  of  justice  designated  in  the  report  aforesaid  of  the  com- 
missioners appointed  by  the  act,  &c. ;  that  the  commissioners 
appointed  to  superintend  the  erection  of  the  public  buildings 
were  residents  and  freeholders  of  the^  county,  and  before 
entering  upon  the  duties  assigned  gave  bond,  &c.,  approved, 
&c.;  that  the  buildings  were  erected,  agreeably  to  the  order  of 
the  board  of  commissioners,  and  being  so  erected  and  com- 
pleted were,  on  the  11th  of  March,  1836,  examined  and 
received  by  the  board  of  commissioners  of  said  county,  and 
the  commissioners  appointed  to  superintend,  &c.,  and  theii 
sureties  discharged,  &c.  The  petition  concludes,  by  moving 
the  Circuit  Court  to  adjourn  to  the  court  house  iu  Wilmington, 
and  that  it  make  such  other  and  further  order,  &c. 

Walter  Armstrong  and  others,  the  appellants,  entered  their 
appearance  as  defendants  to  said  motion,  and  pleaded  actio 
nan,  because  they  say,  that  by  the  provisions  of  an  act  of  the 
General  Assembly  of  this  State,  approved  26th  January,  1827, 
entitled  "An  act  for  the  re-location  of  the  seat  of  justice  in 
the  county  of  Dearborn,''  certain  commissioners  were  appointed 
to  re-locate  the  seat  of  justice  of  said  county;  that  the  said 
commissioners  were  authorized  to  receive  donations  to  erect 
the  necessary  public  buildings  at  the  site  they  should  select  as 
such  seat  of  justice,  and  to  take  the  necessary  bonds  and  deeds 
from  the  donors  so  as  to  enforce  the  contracts.  They  aver 
that  a  majority  of  said  commissioners  did  agreeably  to  said 
act  meet,  &c.,  on,  &c.,  and  after  taking  the  oath,  &c.,  proceed 
to  the  discharge  of  their  duties,  and  did  on,  &c.,  finally  and 
permanently  establish  the  seat  of  justice  of  said  county  in  the 
old  town  of  Lamrenceburgh,  where  the  court  house  now 
stands;  that  the  commissioners  did  then  and  there  in  writing, 

&c.,  certify  to  the  recorder  of  said  county,  to  be 
[*211]     by  him  *  recorded,  that  they  haa,  agreeably  to  the 

provisions  of  said  act,  met  as  aforesaid,  on,  &c.,  at, 
&c.,  and  having  been  duly  sworn,  had,  from  day  to  day,  pro- 
ceeded until  the  said  day,  &c.,  to  view  the  different  sites  near 
the  centre  of  said  county,  and   all  other   situations  and   sites 
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offered  for  their  consideration,  and  had  also  taken  into  view 
and  paid  due  regard  to  the  present  and  future  population  of 
said  county,  and  that,  in  their  opinion,  they  could  not  select  a 
site  more  convenient  for  the  said  county  of  Dearborn  than  the 
old  town  of  Lawrencehw^gh,  on  section,  &c.,  and  that  the  seat 
of  justice  was  permanently  located  there.  They  aver  that 
before  said  commissioners  had  finally  relocated  said  seat  of 
justice,  to  wit,  on,  &c.,  they,  with,  &c.,  proposed  to  the  said 
commissioners  that  they  would  pay  and  furnish  at  their  own 
proper  costs,  charges  and  expense,  money  to  build  a  court  house 
for  said  county,  equal  in  value  and  convenience  to  the  court 
house  in  the  county  of  Franklin,  &c.,  if  they,  the  said  commis- 
sioners, under  the  said  act,  would  make  the  said  town  of 
Lawrenceburgh,  forever,  the  permanent  seat  of  justice  of  said 
county,  and  that  they  would  pay  the  money  in  installments  as 
follows,  &c. ;  that  the  commissioners  accepted  said  proposition, 
and  contracted  with  them,  the  said  Armstrong,  &c.,  that  they 
would  relocate  said  seat  of  justice  in  the  town  of  Lawrenceburgh 
if  they  would  pay,  &c. ;  that  the  said  Armstrong,  t&c,  in 
consideration  thereof,  made  their  bond  payable  to  the  board 
doing  county  business,  that  they  would  pay  the  money  to  erect 
the  proper  court  house,  &c.,  and  that  the  said  commissioners 
did,  therefore,  permanently  locate  said  seat  of  justice  in  said 
town,  &c.  They  aver  that  they  did  pay  and  furnish  a  sufficient 
sum  of  money  to  erect  said  court  house,  of  the  value  and  con- 
venience of  the  court  house  in  Franklin  county;  that  the  said 
court  house  was  accordingly,  in  due  time,  properly  erected  and 
finished,  and  was  and  is  of  equal  value,  &c.,  to  that  in  Franklin 
county,  and  that  they  paid  a  large  sum  of  money,  to-wit, 
$2,500,  for  the  erection  and  completion  of  the  same.  They 
further  aver  that,  by  the  provisions  of  said  act,  the  said  seat 
of  justice  was /orever  permanently  located  and  fixed  in  the  said 
town  of  Lawrenceburgh,  where  the  court  house  was  finished  in 
manner  aforesaid,  and  where  all  courts  were  to  be  forever 
thereafter  held,  and  that  the  seat  of  justice  has  ever  since  been 
there  located,  &c.  They  aver  that  they  have  a  vested 
[*212]     interest  in  the  said  seat  of  "^-justice  remaining  forever 

(235) 


212  SUPREME  COURT  OF  INDIANA. 


Armstrong  and  Others  v.  The  Board  of  Comin'rs  of  Dearborn  County. 

fixed  where  it  now  is,  to-wit,  at  the  town  of  Lawrenoebu7-gh, 
they  having,  for  a  valuable  consideration  in  manner  and 
form  aforesaid,  purchased  that  interest  by  the  payment  of 
the  sum  of  $2,500,  and  that  it  can  not  be  removed,  or  the 
sittings  of  the  court  adjourned  from  thence,  until  they  are  paid 
and  satisfied  the  said  sum  of  money  so  expended.  They  aver 
that  the  said  sum  of  $2,500  has  not  been  paid  to  them,  nor  any 
part  thereof;  that  there  is  no  provision  in  the  statute  under 
which  this  motion  is  made  for  their  payment  or  indemnity^ 
and  that  therefore  the  seat  of  j  ustice  can  not  legally  be  moved 
from,  nor  the  court  legally  adjourned  to  any  other  place  than 
the  said  court  house  in  said  town  of  Lawrencehurgh,  &c. 

There  was  a  general  demurrer  to  this  plea,  and  a  judgment 
sustaining  the  demurrer.  To  reverse  that  judgment  this  appeal 
is  prosecuted. 

Together  with  this  case,  a  bill  in  chancery  praying  an 
injunction,  and  filed  by  the  appellants  in  the  case  just  stated, 
against  the  appellees  and  others,  is  also  submitted.  The 
injunction  was  refused,  and  the  bill  on  demurrer  dismissed  for 
the  want  of  equity.  The  matters  charged  in  the  bill  as  the 
ground  for  the  injunction,  and  for  relief,  are  the  same  used  in 
the  plea  to  the  petition.  The  opinion  we  pronounce  will  be 
decisive  of  each  case. 

In  these  cases  there .  are  presented  to  our  consideration 
several  important  questions,  which  justly  demand  and  have 
received  the  most  careful  and  deliberate  attention.  Although 
we  regard  the  questions  before  us  to  be  important,  we  are  of 
opinion  that  an  application  of  established  principles  to  the 
facts  disclosed,  strips  them  of  a  difficulty  in  their  settlement, 
with  which,  by  the  ingenious  and  elaborate  arguments  of 
counsel,  they  have  been  clothed.  Before  we  proceed  to  the 
examination  of  the  positions  taken  by  the  appellants  to  reverse 
the  judgments  of  the  Circuit  Court,  we  will  recur  to  some 
principles  inseparably  connected  with  a  correct  view  of  these 
cases,  and  then  notice  the  two  acts  of  the  General  Assembly  of 
the  State,  supposed  to  be  in  conflict  with  each  other. 

The    principal    question    before    us    involves    the    rightful 
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exercise,  by  the  Legislature,  of  the  power  to  locate  the  seat  of 
justice  of  a  county.     That  j>ower  is  not  denied;  indeed,  it  can 

not  be  denied ;  but  it  is  contended  that  it  has  been  so 
[*213]     exercised  in  ^Dearborn  county  as  to  create  a  contract, 

by  which  certain  interests  have  acquired  a  vested 
character,  and  therefore  no  change  of  the  seat  of  justice  can 
afterwards  be  made  which  would  divest  those  interests,  without 
impairing  the  obligation  of  a  contract.  As  the  power  of  the 
Legislature  to  establish  seats  of  justice  in  the  several  counties 
is  conceded,  that  power  must  be  founded  upon  the  general 
right  appertaining  to  that  body,  to  promote  tlie  interests  and 
convenience  of  the  people.  Our  counties  are  all  incorporated. 
They  are  j^ublic  corporations,  created  for  public  political 
purposes;  and  the  whole  interest  in  them  belongs  to  the 
public.  The  Legislature  have,  therefore,  in  the  language  of 
Kent,  "under  proper  limitations,  the  right  to  change,  modify, 
enlarge,  or  restrain  them ;  securing,  however,  the  property  for 
the  uses  of  those  for  whom  it  was  purchased."  He  further 
says,  "a  public  corporation,  instituted  for  purposes  connected 
with  the  administration  of  the  government,  may  be  controlled 
by  the  Legislature,  becapse  such  a  corporation  is  not  a  contract 
within  the  purview  of  the  constitution  of  the  United  States." 
This  is  also  the  doctrine  laid  down  by  Story,  2  Kent's 
Comm.,  245;  3  Story's  Comm.,  260.  A  county,  then,  being 
a  public  corporation,  instituted  for  purposes  connected  with 
the  administration  of  the  government,  is  properly  the  subject 
of  control  by  the  Legislature.  With  us,  the  exercise  of  this 
power  in  changing  and  altering  the  bounds  of  counties,  either 
adding  to  or  taking  from  them  territory,  and  in  re-locating 
seats  of  justice,  is  frequent.  The  right  of  exercising  this 
power  has  never  been  questioned.  It  is  a  power  incident  to 
sovereignty,  and  secured  by  the  constitution. 

The  re-location  of  a  seat  of  justice  in  a  county,  when 
demanded  by  the  people  of  such  county,  with  a  view  to  the 
advancement  of  public  interests  and  convenience,  is  a  duty 
from  which  a  Legislature  could  not  shrink.  If  after  the  loca- 
tion of  a  seat  of  justice,  and  its  continuance  for  many  years, 
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individual  interests  should  become  identified  in  its  perma- 
nency, but  these  be  opposed  by  the  paramount  interests  and 
convenience  of  the  public,  and  a  re-location  be  made,  what  is 
the  situation  of  such  individual  interests,  if  deteriorated  and 
affected  in  value  by  such  re-location  ?  Is  the  public  bound  to 
repair  losses  and  afford  indemnity?  This  question  can  only 
be  answered  in  the  negative.  Such  losses  would  be 
[*214]  consequential  *upon  the  exercise  of  a  public  right., 
They  are  in  the  class  of  cases  to  which  the  maxim 
"damnum  sine  injuria"  applies.  Such  losses  are  frequentl*' 
sustained,  when  from  public  convenience  and  necessity  >. 
change  of  a  road,  a  canal,  or  a  railroad  may  be  demanded  ana 
made.  The  lesser  interests,  those  of  individuals,  must  yield 
when  in  conflict  with  the  greater,  those  of  the  public.  The 
building  of  a  town  or  a  village  may  have  been  superinduced 
by  positive  advantages,  afforded  by  a  location  on  a  canal,  yet, 
if  public  convenience  and  necessity  and  the  interests  of  the 
State  demand  a  change,  that  change  can  certainly  be  made 
without  liability  to  indemnity,  however  fatal  and  disastrous  it 
may  prove  to  the  interests  of  individuals. 

With  these  remarks  upon  the  power  of  the  Legislature  over 
public  corporations  such  as  counties,  we  will  proceed  to  the 
examination  of  the  two  acts  of  the  Legislature  which  are 
brought  before  us.  As  the  act  of  1827  is  that  on  which  the 
appellants  base  their  claim,  we  will  precede  its  examination  by 
a  general  and  indisputable  proposition,  which  is,  that  if  the 
act  itself  did  not  create  a  contract  with  the  appellants,  or 
empower  the  commissioners  appointed  by  it  to  enter  into  such 
contract,  in  locating  the  seat  of  justice,  and  such  contract  was 
entered  into,  the  commissioners  transcended  their  powers  and 
the  contract  is  invalid.  We  shall  cite  such  portions  of  th{!  act 
as  may  seem  applicable  to  the  question  of  contract. 

The  first  section  appoints  the  commissioners  and  thus  defines 
their  duties — "To  locate  said  seat  of  justice  for  said  county,  as 
near  the  centre  thereof  as  the  situation  of  the  land  and  tlie 
interests  of  the  county  will  admit,  having  due  regard  to  the 
])rcsent  and  probable  future  population  thereof:  provided,  said 
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commissioners  shall  have  the  right  to  view  every  other  site 
equally  near  the  geographical  centre  with  Lawrenceburgh,  the 
centre  inclusive,  and  fix  on  the  site  most  eligible  within  said 
bounds;  and  if  the  commissioners  can  not  select  a  site  more 
•convenient  for  the  county,  the  seat  shall  be  and  remain  at  the 
town  of  Lawrenceburgh."  In  this  provision,  there  is  no 
authority  given  to  the  commissioners  to  make  the  location 
dependent  on  a  contract,  nor  are  they  authorized  to  make  a 
contract.  The  authority  to  locate  the  seat  of  justice  is  specific, 
and  only  controlled  by  a  discretion  limited  to  the  situation  of 
the  land,  the  interests  of  the  county  with  reference  to 
[*215]  *the  present  and  probable  future  population,  and  to 
the  eligibility  and  convenience  of  the  various  sites 
within  the  bounds  prescribed.  The  continuance  of  the  seat 
of  justice  at  Lawrenceburgh,  depended  on  the  contingency  that 
the  commissioners  could  not  select  a  site  more  convenient  for 
the  county. 

If  such  be  the  extent  of  the  authority  given  to  the  commis- 
sioners, it  is  palpable  that  they  could  not  make  the  location 
the  subject  of  contract.  If  a  contract  had  been  intended  by 
the  act,  we  may  well  presume  that  language  expressive  of  that 
intention  would  have  been  used.  But  it  Avould  be  an  insult  to 
the  Legislature  to  suppose  that  such  an  intention  was  enter- 
tained. We  can  not  indulge  the  idea,  that  in  a  question  of 
such  moment  as  the  public  interest  and  conv^enience  of  the 
people  of  that  county  in  the  place  in  which  the  Circuit  Court 
the  Probate  Court,  and  the  sessions  of  the  board  doing  county 
business  are  to  be  holden,  and  all  business  affecting  the  great 
interests  of  a  county  is  to  be  transacted,  the  Legislature  could 
commit  such  interests  to  the  arbitrament  of  dollars  and  cents. 
Such  a  conclusion  would  presume  that  body  unfaithful  to  the 
trust  confided  to  it  by  the  constitution. 

We  think  it  can  not  be  seriously  contended  that  a  contract  is 
created,  or  authority  to  contract  for  the  location  of  the  seat  of 
justice  'given,  by  the  second  section.  That  simply  empowers 
the  commissioners  to  receive  all  donations  of  land  for  the  site 
of  said  seat  of  justice,  and  all  donations  which  may  be  made 
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to  defray  the  expense  of  erecting  the  necessary  public  build- 
ings for  the  use  of  said  county,  and  to  take  all  necessary  public 
bonds  and  deeds  to  secure  the  faithful  performance  of  such 
contracts.  The  commissioners  are  to  receive  all  donations  of 
land,  &c.,  for  the  site  of  said  seat  of  justice,  &c.  This  lan- 
guage is  plain  and  unambiguous,  and  the  true  interpretation 
of  the  section  will  be  perhaps  correctly  reached  by  answers  to 
a  question  it  presents.  At  what  time  prior  or  subsequent  to 
the  location,  are  these  donations  contemplated  to  be  made? 
Undoubtedly  after  the  location;  for  until  that  was  made,  the 
commissioners  had  no  authority  to  accept  or  receive  donations. 
To  what  purposes  were  these  donations  to  be  applied?  The 
section  itself  furnishes  the  answer — that  of  land,  for  the  site 
of  said  seat  of  justice,  and  those  of  money,  &c.,  to  defray  the 
expense  of  erecting  the  necessary  public  buildings  for  the  use 
of  said  county.  Had  the  location  depended  on  dona- 
[*216]  tions,  their  ^extent  and  liberality,  without  regard  to 
the  intention  of  the  legislature  as  shown  in  the  first 
section,  and  there  confined  to  the  situation  of  the  land,  inter- 
ests and  convenience  of  the  people,  would  perhaps  have  deter- 
mined the  site.  In  support  of  this  view  of  the  section,  we 
will  suppose  that  no  donation  had  been  ofi'ered.  Were  the 
powers  of  the  commissioners  thereby  arrested  and  the  act  of 
the  Legislature  a  nullity?  Surely  not.  Such  a  conclusion 
would  be  repugnant  to  the  act  itself,  and  to  all  the  principles 
to  which  we  have  adverted.  The  commissioners  performing 
their  duties,  must  have  located  the  seat  of  justice;  and  the 
only  consequence  of  the  refusal  of  individuals  to  donate  either 
land  or  money,  would  have  been  that  the  county  of  Dearborn, 
to  erect  the  necessary  public  buildings,  &c.,  must  have  resorted 
to  taxation.  The  distinction  between  a  contract  and  a  dona- 
tion is  too  obvious  to  require  exposition.  This  distinction  was 
acted  upon  by  the  Legislature. 

It  would  thus  seem  that  the  commissioners  were  not  author- 
ized to  enter  into  a  contract,  nor  were  they  authorized  to  make 
the  location  of  the  seat  of  justice  dependent  on  donations.  If, 
however,  they  did  enter  into  a  contract,  which  is  not  shown 
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it  is  clear  that  the  appellants,  having  a  perfect  knowledge  from 
the  act  of  the  powers  of  the  commissioners,  could  not,  if  those 
powers  were  exceeded,  avail  themselves  of  a  supposed  benefit 
or  right  arising  from  an  act  by  the  commissioners,  itself  an 
evident  excess  of  the  powers  committed  to  them.  The  fund 
commissioners  are  authorized  to  borrow  money,  and  the  maxi- 
mum amount  of  interest  they  are  to  give  is  fixed.  The  act 
appointing  the  commissioners  and  defining  their  duties,  is 
submitted  to  those  from  whom  they  wish  to  obtain  loans,  and 
is  itself,  in  the  event  of  a  contract,  a  part  of  the  contract.  If 
these  commissioners  should  contract  for  a  loan  at  six  per  cent., 
when  the  act  only  authorizes  them  to  give  five  per  cent,  no  one 
would  contend  that  the  contract  at  six  per  cent,  was  obligatory 
upon  the  State.    This  case  is  directly  parallel  to  that  before  us. 

There  remains  to  be  noticed  but  one  other  provision  of  the 
act  under  review.  This  is  found  in  the  sixth  section,  and  thus 
reads:  "So  soon  as  the  public  buildings  shall  be  completed  in 
the  manner  aforesaid,  at  the  place  so  designated,  the  sai^ie  shall 
be  forever  thereafter  the  permanent  seat  of  justice  of  said 
county  of  Dearborn,"  &c.  Argument  touching  this 
P217]  provision  *is  rendered  unnecessary  by  an  admission 
of  the  appellants,  that  a  subsequent  Legislature  is  not 
concluded  by  the  word  forever  here  used.  The  admission  is 
qualified  by  the  suggestion,  that  if  a  change  be  made,  the  act 
authorizing  it  must  provide  an  indemnity  to  the  appellants, 
who,  it  is  contended,  have  vested  rights  based  upon  contract. 
This  question  has  been  discussed,  and  may  hereafter  receive 
additional  notice. 

We  are  now  arrived,  pursuing  the  course  indicated,  to  the 
consideration  of  the  appellants'  positions.  Tlie  first  is,  that 
the  act  of  1835  is  unconstitutional,  being  repugnant  to  the 
constitution  of  the  United  States,  as  it  impairs  the  obligation 
of  a  contract. 

This  position  is  attempted  to  be  sustained  by  urging  that  the 
act  of  1827,  and  the  proceedings  under  it,  are  a  contract  within 
the  meaning  of  the  constitution.  Although  it  seems  to  have 
been  once  doubted  whether  grants  and  contracts  by  a  State, 
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created  directly  by  law,  or  made  by  some  authorized  agent  iu 
pursuance  of  a  law,  come  within  the  prohibition  of  the 
constitution,  yet  it  is  settled  that  they  are  as  much  so  as  the 
contracts  and  grants  of  private  persons ;  and  the  only  question, 
in  order  to  the  operation  of  the  constiutional  prohibition,  is, 
do  such  grants  or  contracts  exist?  3  Story's  Comm,,  257; 
1  Kent's  Coram.,  388 ;  Fletcher  v.  Peck,  6  Cranch.,  87.  These 
authorities  likewise  establish,  that  where  a  law  creates  a 
contract,  and  absolute  rights  are  vested  under  it,  such  rights 
can  not  be  divested  by  a  repeal  of  that  law.  The  judicial 
expositions  have,  however,  confined  the  prohibition  to  contracts 
which  respect  property  or  some  other  object  of  value,  and 
which  confer  rights  capable  of  being  asserted  in  a  Court  of 
justice  ;  leaving  the  several  States  untrammelled  in  the  eJtercise 
of  sovereign  power,  in  regulating  their  civil  institutions 
adopted  for  internal  government.  See  the  above-cited  author- 
ities. Dartmouth  College  v.  Woodward,  4  Wheat.  Rep.,  518, 
629.  Mr.  Justice  Story,  treating  of  this  distinction  says,  ''The 
reason  is,  that  it  is  only  a  mode  of  exercising  public  rights  and 
public  powers  for  the  promotion  of  the  general  interest ;  and 
therefore  it  must,  from  its  very  nature,  remain  subject  to  the 
legislative  will,  so  always,  that  private  rights  are  not  infringed 
or  trenched  upon."  3  Story's  Coram.,  361.  The  law  thus 
presented  is  in  entire  accordance  with  that  noticed  in  the 
remarks  prefatory  to  the  examination  of  the  act  of 
[*218]  1827;  and  it  is  *  obvious,  that  if  the  appellants  can 
show  that  they  have  rights  capable  of  being  asserted 
in  a  Court  of  justice,  or  that  a  contract  which  affected  their 
property  has  been  violated,  they  are  entitled  to  protection. 

From  the  construction  we  have  given  to  the  act  of  1827, 
and  from  the  conclusion  to  which  we  have  come,  that  the  act 
did  not  create  a  contract,  nor  authorize  one  by  the  agents  of 
the  State,  for  the  location  of  the  seat  of  justice,  it  would  seem 
unnecessary  to  pursue  further  the  investigation  of  the  appel- 
lants' first  position.  As  it  is,  however,  pressed  with  much 
zeal,  and  Fustained  at  least  by  ingenious  argument,  it  may 
demand  a  few  additional  remarks. 
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If  the  location  forever  of  the  seat  of  justice  at  Lawrence- 
burgh,  in  consideration  of  the  appellants  erecting  the  Court 
house,  is  not  a  contract,  it  is  urged  that  it  is  a  grant,  and  that 
the  constitution  protects  all  grants,  franchises,  immunities,  &c. 
The  latter  conclusion  may  be  conceded;  but,  from  it,  it  does 
not  necessarily  follow  that  the  appellants  have  had  granted  to 
them  a  franchise,  immunity  or  any  right  capable  of  being 
asserted  in  a  Court  of  justice.  It  does  not  follow,  because 
(pertain  rights  are  protected  by  the  constitution,  that  they  are 
invested  with  them.  This  Court  w^ill  never  hesitate,  when 
rights  are  shown  to  exist  and  are  before  it  for  protection,  to 
extend  that  protection.  We  can  not,  however,  pass  beyond 
the  case  before  us,  presume  rights,  and  then  afford  protection. 
Now.  it  is  said  the  appellants  have  a  right  capable  of  being 
asserted  in  a  Court  of  justice.  What  is  that  right?  It  is 
called  a  franchise.  What  is  a  franchise?  They  say,  from  the 
books,  it  is  "  a  right  to  have  a  fair  or  a  market  holden  at  a 
certain  time  and  a  certain  place,"  &c.  Franchises  are  not  only 
enjoyed  in  the  instance  presented,  but  exist  in  many  other 
ways.  The  law  regards  them  as  valuable  rights,  and  they  can 
not  be  invaded  by  legislative  enactments.  3  Story's  Comm., 
260.  Let  us  inquire  to  what  the  right  or  franchise  claimed  by 
the  appellants  attaches.  To  the  seat  of  justice  of  the  county 
of  Dearborn  and  its  records.  If  the  claim  be  available,  it 
clothes  the  appellants  with  the  power  of  controlling  the  general 
policy  of  the  State,  the  rights  of  the  people  of  that  county, 
and  the  administration  of  justice  in  it.  The  State  itself  is 
stripped  of  one  of  the  inherent  and  essential  attributes  of 
sovereignty.  It  is  compelled,  however  imposing  its 
[*219]  obligation,  *  however,  changed  from  the  present  may 
be  the  future  aspect  of  things  in  that  county,  however 
general  and  unanimous  may  be  the  demand  of  the  people  for  a 
change  of  the  seat  of  justice,  required  equally  by  their 
convenience,  necessities,  and  interests,  to  silence  all  in  the 
recognition  of  a  principle,  not  only  incompatible  with  the 
spirit  of  the  constitution,  but  alien  to  the  institutions  of  a  free 
people.     Such  a  claim  can  not  be  supported. 
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We  will  now  take  up  the  second  position.  The  act  of  1835 
is  said  to  be  nnconstitutional,  because  it  is  in  conflift  with  the 
7th  sect.  1st  art.  of  the  constitution  of  this  State.  That  section 
declares  "that  no  man's  particular  services  shall  be  demanded, 
or  property  taken  or  applied  to  public  use,  without  the  consent, 
&c.,  or  without  a  j  ust  compensation  being  made  therefor." 

It  is  readily  admitted,  that  if  the  legislature  should  take  or 
apply  the  property  of  a  citizen  to  public  use,  it  must  make  a 
just  compensation  for  it,  and  that  the  act  which  authorizes  the 
taking  or  application,  should  provide  for  the  compensation. 
This  has  been  done  here;  it  is  believed  to  be  done  in  every 
State  of  the  Union ;  and  is  the  admitted  law  of  England,  when 
the  appropriation  of  private  property  has  been  necessary  to  the 
public  interest.  But  as  the  appellants,  as  seen,  have  had  no 
private  property  taken,  &c.,  we  can  not  discover  how  this 
provision  of  the  constitution  has  been  violated.  If  the  appel- 
lants have  suffered  a  loss  by  the  change  of  the  seat  of  justice, 
such  loss,  as  previously  remarked,  is  consequential,  and  clearly 
not  the  subject  of  compensation  under  the  constitutional  pro- 
vision cited.  This  is  the  proper  construction  of  the  consti- 
tution, and  the  only  one  of  which  it  is  susceptible.  Callender 
V.  Marsh,  1  Pick.  R.,  430. 

We  are  therefore  of  oj)inion  that  the  Circuit  Court  decided 
correctly,  in  sustaining  the  demurrer  to  the  plea  of  the  appel- 
lants, as  well  as  in  sustaining  the  demurrer  to  the  bill  in 
chancery,  and  in  refusing  the  injunction  (1). 

Dewey,  J.,  having  been  of  counsel  in  the  cause,  was  absent. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

J.  Sullivan,  S.   C.  Stevens  and  G.  H.  Dunn,  for  the  appel- 
lants. 
[*220]       .*/.  G.  Marshall,  D.  Kelso  and  W.  Quarks,  for  the 
appellees. 

(1)  Vide  ElweU  v.  TiLcker,  Vol.  1  of  these  Eep.,  285 ;  BlachveU  v.  The  Board 
•/  Justices  of  L.  County,  2  Id.,  143. 
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Ex  parte  Knight,  in  Error. 

HELD,  that  the  record  of  a  judgment  by  confession, 
rendered  by  a  justice  of  the  peace  in  1833,  shc»uld  show  that 
an  oath  relative  to  the  fairness  of  the  proceedings,  as  prescribed 
by  the  statute  of  1831,  was  taken  by  the  defendant,  or  the 
judgment  is  of  no  validity.  Rev.  Code,  1831,  p.  298; 
M'Fadin  v.  Gill,  Nov.  term,  1^24.     See  5  Ind.,  107. 


Coppock  v.  Burkhart. 

Condition  Pkecedent. — If  the  payee  of  a  promissory  note  refuse  to  comply 
with  the  condition  upon  which  the  note  was  made  payable  to  him,  he  can 
not  sustain  a  suit  against  the  maker  on  the  note. 

ERROR  to  the  Marlon  Circuit  Court. 

Blackford,  J. — Debt  by  Burkhart  against  Coppock,  before 
a  justice  of  the  peace  on  a  promissory  note.  Pleas,  nil  debet, 
and  a  failure  of  consideration.  Judgment  by  the  justice  for 
the  defendant.  The  plaintiif  appealed  to  the  Circuit  Court. 
Judgment  by  the  Circuit  Court,  without  a  jury,  for  the 
plaintiff. 

The  facts  are  these :  Burkhart  sold  Day  a  lot  of  ground  in 
Indianapolis,  and  gave  him  a  title-bond,  conditioned  for  a 
conveyance  of  the  lot  when  the  purchase-money  should  be 
paid;  and  Day  gave  his  notes  to  Burkhart  for  the  purchase- 
money.  After  this,  the  defendant  bought  the  lot  of 
[*221]  Day,  and  *took  from  him  an  assignment  of  the  title- 
bond.  As  the  price  of  the  lot,  the  defendant  agreed 
to  pay  off  the  notes  given  by  Day  to  Burkhart;  and  to  effect 
that  purpose  he  executed  his  notes  for  the  price  of  the  lot,  and 
made  them  payable  to  Burkhart.  Day  took  the  notes  thus 
given  by  the  defendant  and  offered  them  to  Burkhart,  but 
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Burkhart  refused  to  receive  them  in  exchange  for  Day's  notes. 
Day  then,  without  the  defendant's  knowledge  or  consent, 
purchased  a  horse  of  Burkhart,  and  gave  him  the  defendant's 
notes  in  payment.  Subsequently  to  these  transactions,  the 
defendant  paid  Burkhart  for  the  lot,  took  up  Day's  notes,  and 
received,  by  Burkhar-Vs  authority,  a  deed  for  the  lot. 

Burkhart  now  sues  the  defendant  on  one  of  the  notes 
executed  by  him  under  the  circumstances  which  we  have  just 
mentioned. 

It  appears  to  us  that  the  plaintiff  has  no  right  to  recover 
in  this  action.  The  record  shows  that  there  was  a  precedent 
condition  to  be  performed  by  him  before  he  could  be  entitled 
to  the  defendant's  notes.  The  condition  was,  that  the  plaintiff 
should  give  up  Day's  notes  in  exchange  for  the  defendant's, 
and  hold  the  defendant's  notes  for  the  purchase-money  of  the 
lot.  With  this  condition  the  plaintiff  refused  to  comply,  and 
compelled  the  defendant,  before  he  would  procure  him  a  deed 
for  the  lot,  to  pay  off  Day's  notes  in  cash.  It  is  evident  that 
the  consideration  which  induced  the  defendant  to  execute  his 
notes  was,  that  the  payee  should  deliver  up  Day's  notes. 
The  coiisideraticn  was  an  executory  one,  and  the  payee  has 
refused  to  perform  it.  Under  these  circumstances  there  is  a 
total  failure  of  the  consideration  for  which  the  notes  were 
given,  and  this  suit,  which  is  founded  on  one  of  them,  can  not 
be  supported.  The  defendant  has  already  paid  the  plaintiff 
once  for  the  lot,  and  he  must  pay  him  for  it  a  second  time,  if 
the  plaintiff  can  recover  on  the  notes  in  question.  That  can 
not  be  the  legal  effect  of  the  defendant's  contract. 

The  circumstance  that  Day  exceeded  his  authority,  and 
delivered  the  defendant's  notes  to  the  plaintiff  in  payment  for 
a  horse,  is  of  no  consequence  to  the  defendant.  That  is  a 
matter  to  be  settled  between  the  plaintiff  and  Day. 

Per  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 
[*222]         */.  Morrison,  for  the  plaintiff. 
W.  Quarles,  for  the  defendant. 
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M'Kee  V.  Miller  and  Another. 

CoNTBACT,  Part  Performance  of. — A  and  B  entered  into  a  written  agree- 
ment, by  which  A  was  to  purchase  1,500  hogs,  and  deliver  them  to  -B  at  a 
particular  time  and  place,  and  at  a  specified  price.  The  money  necessary 
to  buy  the  hogs  was  to  be  advanced  by  B.  At  the  date  of  the  contract, 
and  in  part  performance  of  it,  B  advanced  to  A  $300,  and  A  gave  to  5  a 
promissory  note  for  the  amount,  as  an  evidence  merely  of  the  receipt  of  the 
money.  In  consequence  of  the  fault  of  B  in  not  afterwards  advancing, 
according  to  his  agreement,  the  residue  of  the  money  necessary  for  the 
purchase,  A  was  prevented  from  complying  with  his  part  of  the  contract. 

Held,  that  a  suit  would  not  lie  on  the  note  for  the  want  of  consideration. 
Held,  also,  that  B  could  not  under  these  circumstances  recover  the  money . 
advanced  to  A  in  an  action  for  money  had  and  received,  nor  sustain  an 
action  against  him  on  the  special  contract  (a). 

ERROE,  to  the  Union  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt,  brought  by 
Miller  and  Lee  against  B'PKee,  on  a  promissory  note.  The 
declaration  shows  that  the  note  was  given  by  the  defendant  to 
the  plaintiffs,  at  Cincinnati,  on  the  28th  of  October,  1835,  for 
ihQ  sum  of  $300,  and  was  payable  on  the  6th  of  December 
following.  To  this  action  the  defendant  pleaded  three  special 
pleas  in  bar.  There  was  a  general  demurrer  to  the  pleas,  and 
a  judgment  for  the  plaintiffs. 

The  first  plea  is  obviously  bad,  and  we  shall  take  no  further 
notice  of  it. 

The  third  plea  is  as  follows :  The  defendant  says  actio  non, 
because  he  says  that  on  the  28th  of  October,  1835,  the  parties 
entered  into  a  written  agreement,  by  which  the  defendant  was 
to  deliver  to  the  plaintiffs,  in  Oincinnati,  by  the  6th  of  December, 
in  the  same  year,  1,500  hogs;  that  the  defendant  was  to  be 
paid  for  the  hogs  the  prices  which  should  be  current  at  Oln- 
cinnati  on  the  18th  of  November,  1835;  that  to  enable  the 
defendant  to  buy  the  hogs  of  the  farmers  in  the  country, 
the  plaintiffs  advanced  to  him,  at  the  time  of  the  contract, 
the  sum   of    $300,    evidenced    by   the    defendant's    note   of 

(-•  See  Pitts  V.  PiUs,  21  Ind.,  309. 
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[*223]  the  *same  date,  and  agreed  to  deliver  to  him  at 
Liberty,  in  this  State,  by  the  20th  of  November,  1835^ 
the  residue  of  the  money  necessary  for  the  purchase,  and  that 
he  should  be  paid,  on  a  final  settlement,  the  balance  due  him. 
The  plea  then  avers  that  the  note  was  given  for  no  other  cause 
than  that  mentioned  in  the  agreement;  that  the  plaintiffs 
neither  did  nor  would  deliver  to  the  defendant,  according  ta 
the  agreement,  the  said  residue  of  the  money  to  buy  the  hogs; 
that  the  defendant,  before  the  20th  of  November,  1835,  expended 
the  money  specified  in  the  note,  in  securing  in  part  payment 
the  hogs  for  the  plaintiffs,  but  that  on  account  of  the  plaintiffs' 
neglect  and  refusal  to  furnish  the  said  residue  of  the  money,  he 
was  compelled  to  abandon  his  contracts  for  the  hogs,  and  could 
not  ftilfill  his  part  of  the  agreement.     Wherefore,  &c. 

The  facts  contained  in  this  plea  show  that  the  note  upon 
which  alone  the  suit  is  founded,  was  given  without  any  valid 
consideration.  The  plaintiffs  advanced  the  money  to  the 
defendant  in  part  performance  of  a  special  contract;  and  the 
money  was  to  be  accounted  for  by  him  on  a  future  settlement 
of  the  business  contemplated  by  the  contract.  The  note  was 
not  given  in  consideration  of  any  benefit  received  by  the  de- 
fendant, nor  of  any  injury  sustained,  at  his  instance,  by  the 
plaintiffs.  It  was  executed  merely  as  an  evidence  of  the  de- 
fendant's receipt  of  the  money,  for  the  purpose  to  which  we 
have  referred;  and  that  is  shown  by  the  express  language  of 
the  agreement  which  is  copied  into  the  plea.  The  cause,  there- • 
fore,  for  which  the  note  was  given,  is  not  sufficient  to  support 
the  promise  contained  in  it.  We  are  of  'pinion,  for  these 
reasons,  that  the  third  plea  in  this  case  is  a  bar  to  the  action. 

The  second  plea  is  similar  to  the  third  one  and  is  also  valid. 

If  the  plaintiffs  have  a  right  of  action  against  the  defendant, 
in  consequence  of  his  breach  of  the  agreement  under  which  he 
received  the  money  in  question,  their  redress  must  be  sought  by 
some  other  action  than  the  present  one,  which  is  founded  solely 
on  the  note.  If  the  defendant,  after  the  receipt  of  the  $300, 
had  improperly  refused  to  proceed  any  further  in  the  business, 
his  default  might  have  authorized  the  plaintiffs  to  considei 
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the  agreement  as  rescinded.  In  that  case  the  plaintiffs  would 
have  had  a  right  to  recover  the  money  advanced  to  the  de- 
fendant, by  an  action  against  him  for  money  had  and  received. 
Giles  et  al.  v.  Edwards,  7  Term  Rep.,  177.  But  to 
1^*224]  *enable  the  plaintiffs  to  pursue  that  remedy,  they 
must  have  a  very  different  case  from  the  one  exhibited 
by  the  record  before  us.  If  the  defendant's  non-performance 
of  his  part  of  the  agreement  was  entirely  owing  to  the  fault 
of  the  plaintiffs,  they  can  not  support  an  action  for  the  money 
which  they  advanced  to  him  under  that  agreement.  This  doc- 
trine is  proved  by  the  following  case : 

Evertson  entered  into  a  written  agreement  with  Ketchum  and 
Sweet,  by  which  he  agreed  to  sell  them  a  certain  tract  of  laud 
for  |6,000.  A  part  of  the  purchase-money,  viz.,  $700,  was  to 
be  paid  within  a  few  months  after  the  date  of  the  agreement, 
and  the  residue  in  three  annual  installments.  The  deed  was 
to  be  executed  on  the  payment  of  the  $700.  At  the  time  ap- 
pointed the  $700  were  paid,  and  the  vendor  deposited  the  deed 
at  the  time  and  place  designated  by  the  agreement.  The  pur- 
chasers, afterwards,  refused  to  receive  the  deed,  or  to  have 
anything  more  to  do  with  the  contract,  and  instituted  an  action 
for  money  had  and  received,  against  the  vendor,  to  recover 
back  the  $700.  The  decision  of  the  Court  was  against  the 
plaintiffs.  The  action  was  brought  by  the  persons  who  had, 
by  their  own  breach  of  the  agreement,  prevented  a  perform- 
ance by  the  defendant  of  his  part  of  it,  and  they  could  not, 
therefore,  recover  against  him.  The  Court  in  that  case  says: 
''  It  would  be  an  alarming  doctrine  to  hold  that  the  plaintiffs 
might  violate  the  contract,  and,  because  they  chose  to  do  so, 
make  their  own  infraction  of  the  agreement  the  basis  of  an 
action  for  money  had  and  received.  Every  man  who  makes  a 
bad  bargain,  and  has  advanced  money  upon  it,  would  have  the 
same  right  to  recover  back  that  the  plaintiffs  have."  Ketchum 
et  al.  V.  Evertso7i,  13  Johns.  Rep.,  359. 

The  English  Court  of  Common  Pleas,  it  is  true,  has  given  a 
different  decision,  in  a  case  similar  in  principle  to  the  one 
we  have  just  cited.    The  case  was  this :  A  loan-contractor  gave 
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to  the  lender  scrip  receipts,  showing  a  deposit  in  respect  of  a 
certain  amount  of  Neapolitan  stock,  and  entitling  the  bearer 
of  the  receipts  to  a  certificate  for  that  amount  of  stock,  upon 
payment  of  the  balance  by  a  certain  time;  but  there  was  no 
stipulation  that  the  deposit  should  be  forfeited  if  the  balance 
were  not  paid.  The  balance  was  not  paid,  and  the  holder  of 
the  receipts  sued  the  contractor  for  the  amount  of 
['*225]  the  deposit,  *in  an  action  for  money  had  and  received. 
The  Court  of  Common  Pleas  held,  that  the  action 
could  be  sustained.  Hennings  v.  Rothschild,  4  Bingh.,  315. 
But  there  was  a  writ  of  error  to  this  judgment,  and  the  Court 
of  King's  Bench  reversed  it.  The  Court  in  error  said  that 
time,  in  that  case,  was  of  the  essence  of  the  contract;  and  they 
also  said,  "that  the  claim  of  the  plaintiff  below  to  a  return  of 
the  deposit,  as  being  retained  by  the  defendant  without  con- 
sideration, could  not  be  maintained,  because  the  plaintiff  had 
full  consideration  for  the  deposit,  in  the  option  which  the 
scrip  receipts  gave  him,  to  become  the  proprietor  of  so  much 
stock  by  payment  of  the  balance  of  the  price  on  the  day 
named ;  and  this  was  not  the  less  a  consideration,  because  the 
plaintiff  did  not  think  fit  to  avail  himself  of  the  option." 
Rothschild  V.  Hennings,  9  Barn.,  &  Cress.,  470.  This  opinion 
of  the  King's  Bench,  is  founded  on  a  decision  of  the  Coui't  of 
Chancery  precisely  in  point.  Doloret  v.  Rothschild,  1  Simons 
&  Stuart,  590. 

These  decisions  in  Neio  York  and  in  tlie  English  Courts  of 
King's  Bench  and  Chancery  directly  show,  that  upon  the  facts 
contained  in  the  record  before  us,  the  defendant  below  is  not 
liable  to  the  plaintiffs  for  the  money  advanced  upon  the  con- 
tract, in  an  action  for  money  had  and  received. 

The  same  objection  which  is  fatal  to  that  action;  viz:  the 
plaintiffs'  non-performance  of  the  precedent  condition,  would 
also  prevent  their  recovery  in  a  special  action  on  the  agree- 
ment. They  could  not  expect  to  recover  damages  for  the 
defendant's  non-performance  of  his  part  of  the  agreement, 
when  the  facts  prove  that  they  themselves  were  the  sole  cause 
of  the  breach  of  contract  of  which  they  complain. 
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The  remarks  which  we  have  thus  made  with  respect  to  an 
action  for  money  had  and  received,  and  to  a  special  action  on 
the  agreement,  are  not  strictly  applicable  to  the  present  cause, 
as  it  is  presented  to  us  by  the  pleadings.  We  have  thought, 
however,  that  it  would  not  be  improper  to  make  them,  as  it  is 
probable,  from  the  course  taken  in  the  argument,  that  the 
parties  may  wish  and  expect  to  have  our  opinion  on  the 
subject.  The  real  question  which  we  are  required  by  this 
cause  to  decide  is,  whether  the  defendant's  second  and  third 
pleas  show,  that  the  note  declared  on  is  without  consideration  ? 
That  question,  as  we  have  already  said,  must  be  decided  in  the 

affirmative. 
r*226]         ^Per    Curiam. — The   judgment    is   reversed   with 

costs.     Cause  remanded,  &c. 
0.  H.  Smith,  for  the  plaintiff. 
/.  Perry,  for  the  defendants. 


Haeeison  and  Another  v.  Hixson  and  Another. 

Carkier — Variajstce.— In  a  suit  against  a  carrier,  the  declaration  stated  the 
goods  to  have  been  delivered  to  the  defendant  on  board  a  schoonor  to  be 
safely  carried  from  Michigan  City  to  Buffalo,  &c.,  "  the  dangers  of  the  seae 
only  excepted."  The  exception  contained  in  the  bill  of  lading  ofTered  in 
evidence  by  the  plaintiff  was,  "the  dangers  of  the  lakes  and  rivers 
excepted."     Held,  that  the  variance  was  immaterial. 

Bill  of  Lading — Evidence.— A  bill  of  lading  with  no  qualifying  terms  is 
prima  facie  but  not  conclusive  evidence,  that  the  goods  consigned  belong  to 
the  consignee. 

Same. — The  consignor  of  goods,  in  an  action  against  the  carrier  for  their  loss, 
may  introduce  the  bill  of  lading  to  prove  the  delivery  of  the  goods,  and 
may  then  show  by  parol  testimony,  that  the  goods  belong  to  himself  and 
not  to  the  consignee. 

ERROR  to  the  La  Porte  Circuit  Court. 

Dewey,  J. — This  was  an  action  on  the  case  by  the  plaintiffs 
in  error  against  the  defendants  in  error.  The  declaration  con- 
tains four  counts.  Three  of  them  are  substantially  the  same, 
and  charge  that  the  plaintiffs,  at  the  request  of  the  defend- 
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ants,  caused  to  be  delivered  to  them,  on  board  the  schooner 
Post-Boy,  a  quantity  of  wheat  to  be  carried  by  them  from 
Michigan  Oity  to  Buffalo  in  the  State  of  New  York,  and  there 
to  be  delivered  for  the  plaintiffs,  for  a  certain  freight  or 
reward,  the  dangers  of  the  seas  only  excejited;  that  the 
defendants  received  the  wheat  for  that  purpose,  and  that 
although  the  schooner  sailed  from  Michigan  City  on  her  voy- 
age to  Buffalo,  the  wheat  was  lost  through  the  negligence  and 
mismanagement  of  the  defendants.  The  fourth  count  alleges 
that  the  defendants  were  common  carriers,  and  as  such 
received  a  quantity  of  wheat  of  the  plaintiffs  in  their  schooner 
called  the  Post-Boy,  to  be  carried  from  Michigan  City  to 
Buffalo,  but  so  negligently  managed  their  vessel  that  the  wheat 
was  lost  on  the  voyage.  Plea,  general  issue,  jury  trial,  and 
judgment  for  defendants. 

On  the  trial  of  the  cause  the  plaintiffs — having 
[*227]  proved  that  *  the  defendants  were  the  owners  of  the 
schooner  Post-Boy;  that  one  of  them,  Hixson,  was  her 
commander ;  that  he  had  as  such  executed  a  bill  of  lading,  and 
that  the  wheat  named  in  it  was  the  same  mentioned  in  the 
declaration — offered  it  in  evidence  to  the  jury,  and  at  the  same 
time  offered  to  prove  that  one  Miller  (mentioned  in  the  bill  of 
lading),  was  their  forwarding  merchant,  that  the  wheat  specified 
in  it  was  their  property,  and  that  it  was  consigned  to  Eaton,  a 
commission  merchant,  to  be  sold  on  their  account.  The  bill 
of  lading  and  the  explanatory  parol  testimony  having  been 
objected  to  by  the  defendants,  were  excluded  from  the  jury  by 
the  Court.  The  plaintiffs  excepted,  and  then  proposed  to 
prove  by  parol  that  the  wheat  mentioned  in  the  fourth  count 
of  the  declaration  was  delivered  by  the  plaintiffs  to  the 
defendants,  to  be  by  them  conveyed  as  common  carriers,  as 
therein  alleged.  This  proof  was  also,  upon  the  objection  of 
the  defendants,  rejected,  and  exception  taken  by  the  plaintiffs. 
The  bill  of  lading  acknowleged  the  shipment  on  board  the 
Post-Boy,  Hixson,  master,  of  413  bushels  of'  wheat  in  good 
order,  by  Miller  for  A.  Eaton,  Buffalo,  sent  by  the  plaintiffs,  to 
be  delivered  in  like  good  order  at  the  port  of  Bxiffah  f^^he 
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dangers  of  the  lakes  and  rivers  excepted),  to  A.  Eaton,  or 
assigns,  he  paying  freight. 

In  support  of  the  decision  of  the  Circuit  Court  in  excluding 
the  bill  of  lading  and  the  explanatory  testimony,  it  is  contended 
that  there  is  a  fatal  variance  between  the  undertaking  of  the 
defendants  as  stated  in  the  declaration— "  the  dangers  of  the 
seas  only  excepted  "—and  that  contained  in  the  bill  of  lading: 
"the  dangers  of  the  lakes  and  rivers  excepted."  We  do  not 
consider  the  variance  to  be  material.  The  meaning  of  the  two 
expressions,  as  applied  to  our  inland  navigation,  is  the  same. 
Had  the  declaration  stated  the  exception  in  either  set  of  words, 
and  the  bill  of  lading  had  contained  no  exception  at  all,  and 
vice  versa,  the  objection  to  the  admissibility  of  the  evidence 
should  have  been  sustained.  But  as  the  case  stands,  there  was 
no  variance  which  should  have  excluded  the  testimony. 

It  is  also  urged  that  the  bill  of  lading  was  inadmissible, 
because  it  proved  the  ownership  of  the  wheat  not  to  be  in  the 
plaintiffs,  but  in  Eatoii,  the  consignee.  It  is  true  that  a  bill 
of  lading,  with  no  qualifying  terms,  is  prima  facie  evidence 
that  the  property  consigned  belongs  to  the  consignee. 
[*228]  1  Ld.  Raym.,  *271 ;  6  East.,  21.  But  it  is  not  conclu- 
sive evidence  of  that  fact ;  it  is  susceptible  of  expla- 
nation by  rebutting  testimony,  showing  the  consignor  to  be  the 
real  owner  of  the  property.  3  Barn.  &  Adol.,  523,  Scaif  et 
aJ.  V.  Tobin;  2  M.  &  M.,  106,  Bates  v.  Todd;  6  East,  21,  n.; 
7  Mass.  Rep.,  301;  1  Johns.  R.,  1;  lb.,  223;  6  Cranch,  338; 
1  Wheat.,  25;  2  Dall.,  180;  20  Johns.  R.,  226.  The  plaintiffs 
were  entitled  to  th^  benefit  of  the  bill  of  lading  to  prove  the 
delivery  of  the  property  to  the  defendants,  and  the  terms  on 
which  they  received  it.  The  Circuit  Court  erred  in  rejecting 
the  bill  of  lading  and  the  explanatory  evidence. 

It  was  also  error  to  reject  the  parol  testimony   offered  in 
support  of  the  fourth  count  of  the  declaration. 

Per  Ou7-iam.— The  judgment  is  reversed  with  costs.     Cause 

remanded,  &c. 

C.  Fletcher,  0.  Butler  and  S.  G.  Sample,  for  the  plaintiffs. 
a  W.  Ewing,  J.  Rariden  and  /.  S.  Newman,  for  the  defendants. 
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Transckipt — Evidence — Placita. — A  transcript  of  the  record  of  a  judg- 
ment is  not  admissible  as  evidence  unless  it  have  a  placita,  and  be  legally 
authenticated.(a) 

Sheriff's  Sale — Validity  of — After  a  town  lot  had  been  sold  :n  execu- 
tion, the  execution-debtor  brought  an  ejectment  for  the  lot  against  a  person 
who  claimed  it  under  the  purchaser  at  the  sheriff's  sale.  Held,  that  the 
propriety  of  the  sheriff's  conduct  in  selling  the  whole,  instead  of  a  part  of 
the  lot,  was  a  proper  subject  of  inquiry,  and  that  evidence  relative  to  the 
divisibility  and  value  of  the  lot  was  in  such  case  admissible.(6) 

Same. — The  plaintiff  in  such  case,  in  order  to  impeach  the  defendant's  titl 
may  prove  that  when  the  sheriff  sold  the  lot  it  was  known  to  the  purchas   - 
and  to  the  defendant  that  the  rents  and  profits  had  not  been  offered  for  sa  ■» 

ERROR  to  the  Wayne  Circuit  Court. 

Blackford,  J. — Ejectment  for  a  half  lot  of  ground  in 
Richmond.  Verdict  and  judgment  for  the  defendant.  On  the 
trial  the  plaintiif  introduced  the  foUoAving  agreement :  "  It 
is  admitted  by  the  parties  that  the  plaintiff's  lessor  was  the 
owner  of  the  premises  named  in  his  declaration  in 
[*229]  fee-simple,  in  the  *  spring  of  the  year  1827,  and  held 
possession  of  the  same,  and  still  is  the  owner  in 
fee-simple,  and  has  the  right  to  the  possession  thereof,  unless 
the  defendant  can  show  a  paramount  title  derived  from  or 
through  him." 

The  defendant  then  offered  to  prove  that  a  judgment,  in 
favour  of  a  third  person,  had  been  rendered  against  the 
[jhiintiff's  lessor;  that  the  judgment  had  been  replevied;  and 
that  an  execution  had  issued  on  the  replevin-bond,  which  was 
returned  satisfied.  He  further  offered  in  evidence  the  sheriff's 
deed  for  the  premises  to  the  purchasers  at  the  execution-sale, 
who  had  paid  for  the  property  $750,  and  also  a  deed  to  himself 
for  the  same  property  from  one  of  those  purchasers.  All  this 
evidence,  offered  by  the  defendant,  was  objected  to,  but  the 
objection  was  overruled  and  the  evidence  admitted. 

(a)  See  Snyder  T.  Snyder,  25   Ind.,  399;  Phelps  v.  TiUon,  17  Ind.,  423;   CTme  v.  Gibson,  23 
Id.,  11. 
{h)   Castlelt  T.  Gilbert,  23  Ind.,  614 ;  1  Ind.,  575  ;  30  Id.,  332. 
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The  pla-intiff  then  offered  to  prove,  that  the  premises  in 
dispute  were  forty-eight  feet  in  front  and  one  hundred  and 
thirty -two  feet  in  depth ;  that  there  were  two  houses  on  the 
same  in  front ;  and  that  either  might  have  been  sold  without 
injury  to  the  other,  for  a  much  larger  sum  than  the  amount  of 
the  execution ;  that  the  premises  were  worth  at  least  $1,500 ; 
and  that  the  rents  and  profits  for  six  months  would  have  paid 
off  the  execution.  He  offered  further  to  prove,  that  the 
defendant  and  the  purchasers  at  the  sheriff's  sale,  were 
acquainted  with  the  situation  of  the  premises,  and  with  their 
value;  and  that  they  all  stood  by  and  heard  the  sheriff  sell 
the  premises,  and  knew  that  he  did  not  offer  for  sale  the  rents 
and  profits  for  seven  years,  or  for  any  other  period;  but  that 
he  sold  the  fee-simple  in  the  first  instance.  This  evidence, 
offered  by  the  plaintiff,  was  objected  to,  and  the  objection 
sustained. 

There  are  several  errors  in  this  record. 

The  paper  offered  by  the  defendant  as  evidence  of  the 
judgment  against  the  plaintiff's  lessor,  is  as  follows:  "James 
OiT  V.  James  Maguire,  on  appeal.  And  now,  at  this  day, 
to-wit,  on  the  1st  of  March,  1827,  here  come  the  parties  by 
their  counsel,  and  by  agreement  this  cause  is  submitted  to  the 
summaiy  decision  of  the  Court.  Whereupon,  the  testimony 
being  heard,  and  mature  deliberation  thereupon  had,  it  is 
considered  by  the  Court,  that  the  plaintiff  recover  of  the 
defendant  the  sum  of  $14.60  in  debt,  together  with  his  costs," 
&c.  This  transcript  contains  no  placita,  nor  has  it  any 
authentication.  The  Court  in  which  the  judgment 
[*230]  was  rendered  *  is  not  shown.  Without  looking  any 
further  into  this  subject,  we  are  satisfied  that  the 
objection  to  the"  admission  of  this  paper  as  evidence  of  a 
judgment,  should  have  been  sustained. 

That  part  of  the  evidence  offered  by  the  plaintiff,  relative  to 
the  divisibility  of  the  premises  and  to  their  value,  was 
improperly  rejected.  AVhether  the  sheriff,  in  selling  the  whole 
instead  of  a  part  of  the  half  lot  levied  on,  had  exercised  a 
sound,   legal  discretion,   and   had   acted   with   good   faith,   or 
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■whether  his  conduct  on  the  subject  was  a  flagrant  abuse  of  his 
power,  and  a  fraud  upon  the  execution-debtor,  were  legitimate 
questions,  under  all  the  circumstances  of  the  case,  for  the  con- 
sideration of  the  jury.  The  testimony  we  have  referred  to,  was 
material  in  the  investigation  of  those  questions,  and  should 
therefore  have  been  admitted. 

The  other  part  of  the  plaintiff's  evidence,  which  was 
rejected,  was  also  admissible.  It  has  been  said  by  this  Court, 
that  it  may  be  safely  presumed  by  a  bona  fide  purchaser  at  a 
sheriff's  sale,  that  the  sheriff  has  done  his  duty  in  obeying  the 
directions  of  the  statute  as  respects  the  inquest,  the  advertise- 
ment of  sale,  &c.  Armstrong  v.  Jackson,  Nov.  Term,  1822. 
We  think,  also,  that  such  a  purchaser  has  a  right  to  presume, 
that  the  sheriff  has  done  his  duty  as  to  the  offering  of  the  , 
rents  and  profits  for  sale.  But  that  is  not  the  only  subject  of 
inquiry  presented  by  this  part  of  the  cause.  The  evidence 
offered  was  not  merely  to  prove  that  the  rents  and  profits  had 
not  been  offered  for  sale,  but  that  the  purchasers  and  the 
defendant  all  knew  that  fact,  at  the  time  of  the  sale.  The 
offer  to  prove  this  additional  circumstance,  makes  a  very 
material  difference.  The  evidence  of  that  knowledge  of  the 
purchasers  and  of  the  defendant,  ought  to  have  been  admitted. 
It  tended  to  show,  that  the  purchasers  had  combined  with  the 
sheriff  to  defraud  the  execution-debtor,  and  that  neither  they, 
nor  the  defendant,  were  bona  fide  purchasers. 

It  may  be  that  the  evidence  to  which  we  have  adverted, 
which  was  offered  by  the  plaintiff  to  impeach  the  sheriff's  sale, 
will  not  prove  to  be  sufficient  for  the  purposes  intended  by  it. 
The  plaintiff's  success  in  this  suit,  so  far  as  this  part  of  the 
cause  is  concerned,  depends  upon  the  question,  whether  the 
sale  was  fraudulent  and  consequently  void  ? '  The  determina- 
tion of  that  question  is  for  the  jury.     It  may  appear,  before  the 

evidence  on  both  sides  is  closed,  that  the  plaintiff's 
f*231]     lessor  was  *  present  at  and  consented  to  the  sale  of 

the  lot  without  its  being  divided,  and,  also,  that  he 
consented  to  the  sale  without  a  previous  offer  for  sale  of  the 
rents  and  profits.     It    may  appear,  that  he  encouraged  the 
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purcJiasers  to  buy  the  property  at  the  sheriff's  sale,  or  that  he 
advised  the  defendant  to  make  his  purchase.  It  may  also 
appear,  that  the  lessor  received  the  overplus  of  the  purchase 
money  from  the  sheriff,  and  that  he  still  retains  it.  These  are 
all  matters,  with  many  others  that  might  be  mentioned,  which 
may  possibly  belong  to  the  cause,  and  which  if  proved,  may 
have  an  influence  on  the  verdict. 

Pe7'  Curiam. — The  judgment  is  reversed  and  the  verdict  set 
aside  with  costs.     Cause  remanded,  &c. 

J.  Rariden  and  J.  8.  Newman,  for  the  plaintiff. 

J.  Perry  and  31.  M.  Ray,  for  the  defendant. 


Gordon  and  Another  v.  Cowger. 

Vendor  and  Purchaser — Misrepresentations. — The  vendor  of  a  tract 
of  land  containing  a  certain  number  of  acres,  brought  a  suit  against  the 
vendee  for  the  purchase-money.  The  defendant  who  retained  the  hind,  but 
who  wished  to  have  a  reduction  of  the  price,  proved  that  a  certain  field, 
which  the  vendor  had  represented  to  be  included  in  the  premises,  was  not 
so  included.(a) 

Held,  that  the  question  whether  the  land  was  worth  less,  and  if  so,  how  much 
less,  than  it  would  have  been  had  the  boundaries  not  varied  from  the 
description,  was  a  proper  subject  of  inquiry;  and  that  the  plaintiff,  as  well 
as  the  defendant,  had  a  right  to  introduce  evidence  on  the  subject. 

Pleading — Proof. — If  to  an  action  on  a  note  for  the  payment  of  money,  the 
defendant  plead  a  failure  of  the  consideration,  setting  out  the  contract 
under  which  the  note  was  given ;  his  proof  of  the  contract  must  agree  with 
the  description  of  it  in  the  plea. 

APPEAL  from  the  Rush  Circuit  Court.    ■ 

Blackford  J. — John  and  Samuel  Gordon  brought  an 
action  of  debt  against  George  Cowger,  on  a  writing  obligatory 
for  the  payment  of  §100. 

The  defendant  pleaded  specially,  that  the  consideration  of 
the  bond  was  the  difference  in  an  exchange  of  two  tracts  of 
land  of  eighty  acres  each,  made  by  the  parties.     The  plea 

(a)     See  Fast  v.  Williama,  G  Ind.,  219. 
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States  that  the  plaintiffs,  to  induce  the  defendant  to  make  the 
exchange,  and  give  them  as  the  difference  the  bond 
[*232]  sued  on,  *  together  with  another  bond  for  the  same 
amount,  and  fifty  bushels  of  corn,  and  two  acres  of 
wheat  in  the  ground,  pointed  out  and  represented  to  the 
defendant,  that  they  had  measured  their  own  tract,  and  that 
the  west  line  included  a  certain  field  then  pointed  out  by  them, 
and  ran  south  so  as  to  include  a  certain  piece  of  bottom  land 
of  about  fifteen  acres,  of  the  value  of  $200.  The  plea  further 
states,  that  the  defendant  not  knowing  the  lines,  and  relying 
on  the  plaintiffs'  representations,  made  the  exchange,  and, 
accordingly,  conveyed  to  them  his  eighty  acres  of  land  of  the 
value  of  $600,  and  gave  them  the  bonds,  one  of  w^iich  is  paid, 
and  delivered  to  them  the  corn  and  wheat;  that  the  defendant 
has  since  ascertained,  that  the  west  line  of  the  land,  received 
by  him  from  the  plaintiffs,  did  not  run  so  as  to  include  the 
field  or  bottom  land  aforesaid,  the  value  of  which  is  $200; 
that  the  land  thus  received  by  the  defendant  is  of  $200  less 
value  than  it  would  be  if  the  west  line  had  run  according  to 
the  plaintiffs'  representation ;  and  that  the  bond  in  question 
was  given  for  no  other  consideration  than  that  mentioned  in 
the  plea.     Wherefore,  &c. 

The  replication  to  this  plea  is,  that  the  bond  was  executed 
for  a  valuable  consideration,  and  not  in  consequence  of  the 
false  and  fraudulent  representations  set  forth  in  the  plea. 

The  issue  was  tried  by  a  jury,  and  a  verdict  and  judgment 
were  rendered  for  the  defendant. 

On  the  trial,  there  was  proof  that  there  were  on  the  land 
conveyed  to  the  defendant,  a  mill  and  mill-seat;  and  the 
defendant  introduced  evidence  to  prove  that  the  land,  as  the 
west  line  really  runs,  was  worth  less  than  it  would  have  been, 
had  it  run  as  the  plaintiffs  represented  it.  The  plaintiffs  then 
offered  to  prove,  that  if  their  description  had  been  correct,  the 
land  would  not  hav6  included  the  mill-dam  which  it  now  does 
include;  and  that  the  land  is  consequently  more  valuable. 
This  evidence,  offered  by  the  plaintiffs,  was  objected  to,  and 
the  objection  sustained. 
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If  the  misrepresentation  relied  on  by  the  plea  be  true,  the 
defendant,  perhaps,  when  he  discovered  the  description  of  the 
land  to  be  incorrect,  might  have  rescinded  the  contract,  if  the 
parties  could  have  been  placed  in  statu  quo:  but  he  did  not 
choose  that  remedy  for  the  misrepresentation  complained  of. 
He  has  preferred  to  keep  the  land  as  it  is,  and  to  set  up  the 
misrepresentation  in  avoidance  as  to  a  part  of  the 
[*233]  price.  The  *ground  of  his  defence  is,  that  he  has 
sustained  a  loss  by  the  misrepresentation;  and  the 
question  respecting  that  loss  is  submitted  by  the  parties  to  the 
determination  of  a  jury.  In  determining  the  amount  of  the 
loss,  if  any,  the  jury  must  know  how  much  less  the  land, 
which  the  defendant  has  received,  is  worth  than  it  would  be 
had  it  agreed  with  the  plaintiffs'  description.  That  diminu- 
tion, whatever  it  may  be  (the  misrepresentation  being  proved), 
must  influence  the  verdict  as  regards  the  reducing  or  barring 
the  plaintiffs'  recovery. 

When  a  Court  of  Chancery  compels  a  purchaser  to  execute 
his  contract,  but  allows  him  a  compensation  on  account  of  the 
vendor's  misrepresentation  of  the  premises,  the  amount  of  that 
compensation  generally  depends  upon  how  much  less  the  land 
is  worth  than  it  would  have  been  had  it  not  varied  from  the 
description.  The  same  rule  must  govern  in  the  case  before  us. 
If  the  land  received  by  the  defendant,  and  which  he  retains, 
is  not  so  valuable  as  it  was  described  to  be,  the  amount  of  the 
diminution  is  a  proper  subject  of  inquiry  in  this  action  for  a 
part  of  the  purchase-money. 

The  defendant,  as  he  was  bound  to  do,  introduced  evidence 
to  show  the  diminution  in  the  value  of  the  premises  as  stated 
in  his  plea;  and  it  was  for  the  plaintiffs,  if  they  could,  to  prove 
that  no  such  diminution  existed,  or,  at  any  rate,  that  it  was 
not  so  great  as  the  defendant  wished  it  to  be  considered.  The 
plaintiffs,  accordingly,  offered  evidence  for  that  purpose.  They 
proposed  to  prove,  after  it  had  been  shown  that  there  was  a 
mill  on  th6  land,  that  the  mill-dam,  which  was  on  the  land  as 
it  was  conveyed,  would  have  been  excluded  if  the  west  line 
liad  run  according  to  the  representation.    That  evidence  tended 
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to  disprove  the  allegation  in  the  plea  as  to  a  diminution  in 
the  value  of  the  premises.  The  evidence  was  proper,  and  the 
Court  committed  an  error  in  rejecting  it. 

After  the  testimony  was  closed  the  plaintiffs  asked  the  Court 
to  instruct  the  jury,  "That  if  there  had  been  no  evidence 
given,  that  a  part  of  the  contract  in  the  exchange  of  the  land 
was  the  corn  and  wheat  named  in  the  plea,  the  contract  was 
not  proved  as  laid,  and  the  jury  must  find  for  the  plaintiifs." 
This  instruction  was  refused.  If  the  defendant  had  sued  the 
plaintiffs  for  a  breach  of  the  contract  described  in  the  plea, 
and  had  failed  to  prove  the  part  of  the  contract  referred  to,  htu 
action  must  have  failed.  The  variance  between  thfi 
[*234]  ^allegation  and  the  evidence  would  have  been  fatal. 
1  Chitt.  Plead.,  333.  We  consider  the  law  to  be  the 
same  in  the  present  case.  The  contract  is  entire,  and  the  proof 
of  it,  when  described  and  relied  on  in  the  plea,  must  be  in 
accordance  with  the  description  as  much  in  the  one  case  as  in 
the  other.  The  instruction  asked  for*  ought,  therefore,  to  have 
been  given. 

The  plaintiffs  also  requested  the  Court  to  instruct  the  jury, 
"  That  if  there  had  been  no  evidence  given  by  the  defendant, 
that  he  exchanged  and  conveyed  the  land  named  in  the  plea, 
the  plea  was  not  substantially  proved,  and  the  jury  must  find 
for  the  plaintiffs  the  amount  of  the  note.  The  Court  refused 
this  instruction.  The  plaintiffs  had  a  right  to  this  instruction, 
as  well  as  to  the  other  which  we  have  just  mentioned,  and 
for  the  same  reason.  The  exchange  and  conveyance  of  the 
defendant's  land  are  stated  in  the  plea  as  a  part  of  the  con- 
tract, and  unless  they  were  proved,  the  contract  is  not  proved 
as  laid. 

Per  Curiam. — The  judgment  is  reversed  and  the  verdict  set 
aside  with  costs.     Cause  remanded,  &c. 

0.  H.  Smith,  for  the  appellants. 

J.  Rariden  and  /.  S.  Newman,  for  the  appellee. 
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Indi^  viAPOLis — Town  Plat — Evidence. — The  statute  of  1831,  entitled  "An 
act  *o  authorize  the  Agent  of  State  for  the  town  of  Indianapolis,  to  lay  ofT 
the  Iflnds  belonging  to  the  State  into  lots  and  offer  the  same  for  sale,"  is  a 
pumc  act;  and  it  is  therefore  no  objection  to  the  admission,  as  evidence,  of 
the  plat  of  that  town,  executed,  &c.,  as  the  said  act  prescribes,  that  the  act 
is  not  pleaded. (a) 

Same— Streets,  &c. — Highways. — The  above-named  statute,  by  causing  a 
survey,  &c.,  of  the  town  of  Indianapolis  to  be  made,  and  declaring  the  map 
of  the  same  to  be  a  public  record,  constitutes,  of  itself,  the  streets  and  alleys 
in  the  town  public  highways. 

Trespass — Justification. — If  a  plea  in  trespass  qiMre  clavMim  /regit  justify 
the  gist  of  the  action,  and  plaintiff  wish  to  prove  that  the  defendant  ex- 
ceeded the  right  or  authority  alleged  in  his  justification,  the  excess  must  be 
specially  replied. 

APPEi\L  from  the  Marion  Circuit  Court. 
Dewey,  J. — This  was  an  action  of  trespass  quare  dausum 
/regit.  Blake  declared  against  West  and  others  for 
[*235]  breaking  *and  entering  his  closes,  alleging  in  aggra- 
vation of  damages,  the  throwing  down  and  destroying 
his  fences,  gates,  &c.,  the  trampling  his  grass,  herbage  and 
grain,  and  tearing  up  and  spoiling  his  soil,  &c.  Pleas,  first, 
the  general  issue;  secondly,  a  special  plea,  alleging  that  when, 
&c.,  there  were  common  and  public  highways,  commonly  called 
streets  and  alleys  of  the  town  of  Indianapolis,  through,  over, 
and  along  the  closes  in  which,  &c.;  that  in  passing  and  re- 
passing over  the  said  ways  they  had  committed  the  supposed 
trespasses  complained  of  by  the  plaintiff,  doing  as  little  injury 
to  him  as  possible,  &c.  To  this  plea  there  was  a  general  repli- 
cation, that  the  defendants  had  committed  the  injury  of  their 
own  wrong  without  the  cause  which  they  alleged.  Issue  upon 
the  replication. 

By  consent  of  parties  the  cause  was  submitted  to  the  Court 
for  trial  without  a  jury.  The  plaintiff  proved  his  possession 
of  the  closes,   and  the  breaking  and  entering  them  by  the 

{a)Ketcham  v.  The  Stale,  12  Ind..  2G0 ;  8  Blackf.  130. 
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defendants,  the  throwing  down  his  fences,  <fec.;  he  also  proved 
that  they  burned  a  quantity  of  rails.  The  defendants  gave  in 
evidence  the  plat  of  the  town  of  Indianapolis,  deposited  in  the 
recorder's  office  of  3farion  county,  agreeably  to  an  act  of  the 
Legislature,  approved  February  9th,  1831.  They  then  proved 
that  all  the  acts  established  by  the  plaintiff  to  have  been  done 
by  them  were  committed  on  the  streets  as  laid  out  in  said 
plat,  in  removing  fences,  &c.  All  the  evidence  on  each  side 
was  objected  to  as  offered,  the  objections  overruled,  the  testi- 
mony admitted,  and  exceptions  taken.  The  Court  gave 
judgment  for  the  plaintiff;  the  defendants  took  exception  and 
appealed. 

It  was  contended  in  the  argument  of  this  cause,  that  the 
general  replication,  de  injuria,  does  not  put  in  issue,  but 
admits,  the  existence  of  the  highways  set  up  in  the  special 
plea.  The  view  which  we  shall  take  of  the  case  renders  it 
unnecessary  to  decide  upon  the  correctness  of  this  point. 

We  shall  consider,  in  the  first  place,  wheth-er  the  plat  of  the 
town  of  Indianapolis  was  properly  admitted  as  evidence,  and 
what  is  its  legal  effect?  This  must  depend  upon  the  solution 
of  another  question,  and  that  is,  whether  the  statute  of  Feb- 
ruary 9th,  1831,  entitled,  "An  act  to  authorize  the  agent  of 
the  State  for  the  town  of  Indianapolis  to  lay  off  the  lands 
belonging  to  the  State  into  lots,  and  offer  the  same  for 
[*236]  sale,"  be  *a  public  or  private  act.  That  statute  is  one 
of  a  series  of  legislative  measures  on  the  subject  of 
the  seat  of  government,  commencing  in  1820,  and  extending 
down  to  the  time  of  its  passage.  By  virtue  of  these  various 
acts,  the  site  for  the  seat  of  government  was  selected,  a  town 
laid  out  upon  it,  its  plat  recorded,  the  town  named,  an  agent 
appointed,  and  his  duties  prescribed,  the  town  adopted  as  the 
capital  of  the  State,  out-lots  from  time  to  time,  conformably  to 
the  original  plan,  laid  out  and  sold.  These  laws  also  contain 
many  other  provisions  of  an  equally  public  character.  On  the 
24th  of  January,  1831,  the  Legislature  declared  by  an  act 
republishing  them,  that  all  these  acts  should  be  public  statutes; 
and  soon  afterwards,  during  the  same  session,  passed  the  act  in 

(262) 


NOVEMBER  TERM,  1836.  236-37 

West  and  Others  v.  Blake. 

question.  By  this  act  the  agent  is  required  "to  cause  the  lands 
round  the  said  town,  belonging  to  the  State,  to  be  accurately 
surveyed  and  divided  into  lots,  according  to  the  plan  designated 
on  the  plat  presented  by  the  agent  to  the  House  of  Representa- 
tives, and  cause  the  corners  and  boundaries/'  &c. ;  and  it  is 
made  his  further  duty,  "  so  soon  as  the  survey  is  completed,  to 
cause  to  be  made  out  two  complete  maps  or  plats  of  the  town 
of  Indianapolis,  designating  the  names  and  width  of  the  several 
streets  and  alleys,  the  number  and  size  of  the  several  squares — 
designating  those  that  are  set  apart  for  public  purposes,  the 
number  and  size  of  the  several  in-lots,  and  the  number  and 
size  of  the  several  out-lots,  as  now  established  by  law,  and  also 
the  form,  courses  and  distances  of  their  boundaries,  the  contents 
and  number  of  the  several  lots,  and  the  width  and  courses  of 
the  several  streets  and  alleys  by  this  act  authorized  to  be  laid 
out,'" — one  of  which  maps  "  shall  be  deposited  in  the  office  of 
the  recorder  of  Marion  county,  who  shall  endorse  thereon  a 
certificate  of  the  time  of  depositing  the  same,  and  the  plat  so 
deposited  shall  be  considered  a  public  record." 

There  is  no  express  provision  making  this  a  public  act,  nor 
was  such  a  provision  necessary  to  give  it  that  character. 
Should  this  statute  be  considered  to  be  a  special  act,  it  would 
follow  that  a  part  of  the  out-lots  have  been  laid  oiF,  and  parts 
of  the  streets  and  alleys  between  them,  as  marked  and  desig- 
nated in  the  public  record,  have  been  established  by  virtue  of 
a  public  law,  and  other  parts  by  a  private  statute;  and  that 
some  of  the  duties  of  the  agent,  similar  in  their  nature,  have 

been  prescribed  by  public — some  by  special  acts. 
|_*237]     The  ^Legislature  can  not  have  designed  to  build  up  a 

system  for  the  regulation  of  the  capital  of  the  State 
so  patched  and  incongruous  as  this.  The  objects  and  purposes 
of  all  these  laws  are  public.  That  the  subject  of  them  is 
local  does  not  change  their  character.  Statutes  incorporating 
counties,  fixing  their  boundaries,  establishing  court  houses, 
canals,  turnpikes,  railroads,  &c.,  for  public  uses,  all  operate 
upon  local  subjects.  They  are  not,  however,  for  that  reason, 
special  or  private  acts.     The  statute,  then,  under  consideration 
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is  a  public  act,  of  which  the  Courts  are  bound  to  take  notice 
without  its  being  pleaded.  The  public  record  created  by  it 
was  legal  evidence  in  support  of  the  plea  of  the  defendants. 

But  it  is  contended  that  the  streets  and  alleys  designated 
upon  it  are  not  public  ways,  without  having  beoa  first  opened 
by  some  agent  authorized  to  do  so ;  or  without  having  been 
sanctioned  by  use.  This  objection  can  not  be  sustained.  The 
Legislature  may  establish  a  road  by  a  direct  act  of  legislation  ; 
or  they  may  do  it  through  the  agency  of  commissionei'S, 
viewers,  and  Courts.  In  the  case  before  us,  they  have  done  it 
by  directing  the  agent  for  Indianapolis  to  take  the  necessary 
steps  as  to  causing  surveys  to  be  made,  and  metes  and  courses 
to  be  designated,  and  by  declaring  the  map__with  those  metes 
and  courses  to  be  a  public  record.  Nothing  more  was 
necessary  to  render  the  streets  and  alleys  of  Indianapolis 
public  ways.  As  such  the  defendants  had  a  right  to  use  them, 
and  for  that  purpose  to  remove  obstructions.  This  they  did, 
and  have  proved  that  the  removal  of  them  was  the  injury 
complained  of  by  the  plaintiff.  Their  justification,  therefore, 
as  to  breaking  and  entering  the  closes,  the  gist  of  the  action, 
is  complete. 

The  plaintiff,  however,  urges  that  the  judgment  of  the 
Circuit  Court  is  correct,  because,  admitting  the  existence  of 
the  ways  and  the  right  of  the  defendants  to  use  them,  they 
were  guilty  of  a  trespass  for  using  in  an  unlawful  manner. 
Whether  the  evidence  shows  that  they  did  so  use  them,  is  not 
for  us  to  say.  But  this  position  of  the  j^laintiff  gives  rise  to 
another  question,  which  is,  whether,  under  the  issue  formed 
by  his  replication  of  de  injuria  sua  propria,  it  was  competent 
for  him  to  prove  the  unwarrantable  conduct  of  the  defendants? 
The  law  on  this  point  is  against  him.  The  doctrine  is  well 
settled,  that  when  the  plea  justifies  the  gist  of  the 
[*238]  action,  it  is  *  an  answer  to  the  whole  declaration,  and 
that  if  the  plaintiff  intends  to  rely  upon  matter 
showing  that  the  defendant  exceeded  the  right  or  authority 
alleged  in  his  justification,  he  must  reply  it  specially,  and  ^an 
not  addrce   it   in    evidence   under  the  general  replication       1 
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Sehv.  N.  P.,  4th  Amer.  Ed.,  30;  7  Johns.  R.,  109;  7  J.  B. 
Moore,  33;  2  Wils.  R.,  313;  3  Burr.,  1385;  5  Taunt.,  69; 
2  Camp.,  175;  3  Term  Rep.,  297.  The  admission,  therefore, 
on  the  part  of  the  plaintiff,  of  evidence  tending  to  prove  the 
unnecessary  destruction  of  his  rails  by  the  defendants,  was 
erroneous. 

Pel'  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  with  leave  to  the  plaintiff  to  amend  his  replica- 
tion, &c. 

J.  B.  Ray,  for  the  appellants. 

/.  Morrison,  W.  Quarles,  C.  Fletcher  and  0.  Butler,  for  the 
appellee. 


Elliott  v.  Coggshall. 

Feaud. — In  assumpsit  for  goods  sold  and  delivered,  a  general  plea  of  fraud 
is  good  even  on  special  demurrer,  (a) 

APPEAL  from  the  Wayne  Circuit  Court. 

Dewey,  J. — Assumpsit  for  goods  sold  and  delivered.  Pleas, 
general  issue,  and  "fraud,  covin,  misrepresentation  and  deceit." 
Demurrer  to  the  latter,  assigning  for  cause :  1st,  That  it 
amounts  to  the  general  issue ;  2d,  That  it  does  not  allege  the 
particulars  of  the  fraud.  Demurrer  sustained;  jury  trial  on 
the  general  issue;  and  final  judgment  for  the  plaintiff.  The 
defendant  appeals. 

The  only  question  presented  for  our  consideration  is,  whether 
the  plea  alleging  fraud  in  the  general  terms  above  stated,  is 
good  in  form  as  well  as  substance? 

In  the  case  of  Pence  et  al.  v.  Smock,  2  Blackf.,  315,  this  Court 
decided  that  such  a  plea  was  valid  in  debt  on  specialty.  In 
the  subsequent  case  of  Huston  v.  Williams,  3  Blackf.,  170,  a 
similar  plea  was  sustained  so  far  as  to  let  in  proof  of  fraud  in 

(i)See  Thomas  v.  QuicJc,  5  Blackf.,  334. 
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the  execution  of  a  writing  obligatory;  but  an  opinion 
[*239]     was   ^expressed   that   a   plea  of  fraud,    whether   in 

general  or  special  terms,  implicating  the  consideration 
of  a  specialty  could  not,  independently  of  our  statute,  consti- 
tute a  defense  at  law.  As,  however,  that  question  was  not  in 
that  case,  and  is  not  in  this,  the  point  directly  before  the  Court, 
and  as  good  authorities  conflict  on  the  subject,  we  express  no 
opinion  in  relation  to  it  on  this  occasion. 

That  fraud  in  the  consideration  of  a  simple  contract  is  a 
good  legal  defense,  we  believe  has  never  been  seriouslf 
doubted:  that  it  is,  the  case  last  referred  to  has  established 
but  it  still  remains  to  be  settled  whether  it  may  be  alleged  iii 
the  general  terms  of  the  plea  in  this  record.  In  the  case  of 
Huston  V.  Williams,  the  plea  was  sustained  on  the  ground,  that 
under  it  the  same  evidence  was  admissible,  that  might  have 
been  given  under  non  est  factum.  The  analogy  arising  from 
that  decision  is  in  favour  of  the  validity  of  the  plea  of  fraud 
in  general  terms,  in  actions  on  simple  contracts;  for  under  the 
general  issue  in  those  actions,  fraud,  as  well  as  almost  every 
other  matter,  which  may  be  the  subject  of  a  special  plea,  can 
be  given  in  evidence.  A  plaintiff,  therefore,  who  declares 
upon  a  simple  contract,  must  come  into  Court  prepared  to 
show,  not  only  that  he  has  a  good  cause  of  action  pi^ima  facie, 
but  also  to  rebut  every  thing  which  implicates  its  validity  ab 
initio,  or  which  tends  to  prove  its  discharge,  satisfaction,  or 
release.  He  can  not  complain  that  a  plea  ])er  fraudem  generally, 
takes  him  by  surprise.  In  truth,  it  narrows  the  ground  of 
controversy  to  a  single  subject,  with  the  particulars  of  which, 
in  a  large  majority  of  instances,  he  is  as  well  acquainted  as  his 
adversary. 

Cliitty  says — "A  general  plea  that  a  deed  was  obtained  by 
the  plaintiff  by  fraud  and  misrepresentation  is  good."  1  Ch. 
PL  5  Ed.,  570.  It  can  not  be  said,  that  in  thus  speaking  of 
such  a  plea,  he  meant  to  apply  the  remark  to  those  general 
pleas  of  fraud  designed  only  to  question  the  execution  of  the 
instrument.  The  reason  which  he  assigns  (in  the  words  of 
liOrd  Ellenborough,  in  the  case  of  Hill  v.  Montagu,  2  M.  &  S., 
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378),  forbids  such  a  construction  of  bis  language.  Reference 
to  that  case  will  show,  that  he  designed  to  lay  down  a  rule  of 
pleading  in  all  cases  of  fraud.  The  action  in  that  case  was 
founded  upon  a  specialty;  the  defendant  pleaded  usury  in 
general  terms;  upon  special  demurrer  the  plea  was 
[*240]  held  to  be  bad.  Lord  *Ellenborough  remarked : 
"Usury  is  not  like  fraud  and  covin,  which  usually 
consists  of  a  multiplicity  of  circumstances,  and  therefore  it 
might  be  inconvenient  to  require  them  to  be  particularly  set 
forth."  In  making  this  remark,  the  judge's  attention  was 
directed,  not  to  the  execution  of  an  instrument,  but  to  its 
consideration.  CJdtty  also  cites  Tresham's  case,  9  Co.,  110. 
It  is  possible,  that  case  does  not  quite  support  the  unqualified 
proposition  laid  down  by  Ghitty,  but  it  shows  conclusively  that 
he  had  reference  to  pleas  extending  the  alleged  fraud  beyond 
the  mere  execution  of  a  deed;  for  the  fraud — which  was 
averred  in  the  replication — had  nothing  to  do  with  the  execu- 
tion of  an  instrument.  It  consisted  in  not  causing  certain 
recognizances,  which  had  been  paid  and  satisfied,  to  be  can- 
celled, and  in  setting  them  up  as  outstanding  debts  against  the 
estate  of  an  intestate.  But  whatever  may  have  been  the 
manner  of  pleading  fraud  in  England  in  the  time  of  Coke,  it 
is  certain  that  Chitty  is  fortified  in  his  position,  not  only  by 
the  opinion  of  Lord  Ellenborough,  but  by  later  authorities  in 
that  country. 

In  the  case  of  Waldo  v.  llartin,  in  covenant,  in  addition  to 
non  est  factum,  and  pleas  setting  forth  illegality  of  the  consid- 
eration, was  a  plea  "that  the  indenture  in  the  declaration 
mentioned,  was  obtained  and  procured  from  the  defendant  by 
fraud,  covin,  and  deceit  of  plaintiff."  Issue  was  taken  upon 
this  plea  without  objection,  and  a  jury  trial  had.  4  B.  &  C, 
319.  D'Aranda  v.  Houston  et  al.,  reported  in  6  Carr.  & 
Payne,  511,  was  a  case  of  debt  on  a  bond.  Pleas — non  est 
faotum,  and  "fraud,  covin,  and  misrepresentation."  Issues, 
and  jury  trial.  As  in  both  these  cases  non  est  factum  was 
pleaded,  it  can  not  be  inferred  that  the  pleas  of  fraud  were 
designed  to  try  the  same  issue.     Indeed,  it  is  shown  that  in 
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the  latter  case,  evidence  was  given  to  the  jury  toucliing  the 
consideration  of  the  bond.  In  Kentucky,  the  general  plea  of 
fraud  has  been  held  to  be  good,  upon  demurrer,  in  actions  both 
upon  simple  contract  and  deed.  1  J.  J.  Marsh.,  106 ;  2 
Dana's  Rep.,  161. 

We  lay  no  stress  upon  the  authorities  quoted  in  their  appli- 
cability to  specialties,  as  their  bearing  in  that  respect  is  not 
the  matter  which  we  are  considering.  But  as  to  the  propriety 
of  a  general  plea  of  fraud,  impeaching  the  consideration  of  a 
simple  contract,  they  seem  to  be  conclusive.  Indeed,  without 
their  aid,  we  have  no  difficulty  in  pronouncing  such 
[*241]  a  plea  *good,  inasmuch  as  fraud  constitutes  a  legal 
defense  under  the  general  issue,  and  the  effect  of  the 
plea  is  only  to  limit  the  ground  of  contentioii  between  the 
parties,  as  before  observed. 

I^er  Curiam. — Tlie  judgment  is  reversed,  with  costs.  Cause 
remanded,  with  leave  to  the  plaintiff  to  withdraw  his  demurrer 
and  reply,  &c. 

J.  Rariden  and  J.  S.  Newman,  for  the  appellant. 

M.  M.  Ray,  for  the  appellee. 


Coman  and  Others  v.  The  State,  on  the  relation  of  Arm- 
STROXG,  Treasurer,  &c. 

CoTXNTY  Board — Power  of. — An  order  of  the  board  of  county  commissioners 
giving  the  collector  of  the  county  revenue  a  longer  time  for  payment  of  the 
revenue  of  the  year  than  the  law  prescribes,  is  without  authority,  and 
wholly  inoperative. (a) 

Pp-BsrciPAij  AND  Surety — Giving  Time  to  Principal. — A  prolongation  of 
the  time  of  payment,  given  by  a  creditor  to  his  debtor  without  a  new  con- 
tract founded  on  a  valid  consideration,  though  given  without  the  consent  of 
the  surety  of  the  debtor,  will  not  exonerate  the  surety  from  his  liability. 

Best  Evidence. — The  rule  of  law  that  the  best  evidence  which  the  nature  of 
the  case  admits  of  must  be  produced,  applies  as  well  to  secondary  as  to 
primary  evidence.(6) 


(a)   Oorr  V.  Howard,  8  Blackf.,  190. 
(?.)    Carpenter  V.  Dame,  10  Ind.,  12.5. 
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Same.— If,  in  an  action  against  the  collector  of  county  revenue,  the  defendant 
do  not  produce  the  duplicate  of  the  assessment-roll,  upon  notice  given  him 
to  produce  it,  the  assessment-roll  in  the  clerk's  office  is  the  next  best  evi- 
dence of  the  contents  of  the  duplicate,  and  must  be  produced,  or  its  absence 
accounted  for,  before  parol  evidence  of  the  contents  of  the  duplicate  can  be 
received. (c) 

ERROR  to  the  Dearborn  Circuit  Court. 
Dewey,  J. — This  was  an  action  of  debt  in  favour  of  the 
State  of  Indiana,  on  the  relation  of  Armstrong,  treasurer  of  the 
county  of  Dearborn,  against  Russel  Coman  and  his  sureties,  on 
liis  official  bond  as  collector  of  the  State  and  county  revenue 
for  that  county. 

The  declaration  assigns  the  breach  of  the  condition  of  the 

bond  to  be  in  the  collector's  failing  to  collect  and  pay  the 

county  revenue  to  the  treasurer  for  the  year  1832.     Coman, 

the  collector,  appeared  to  the  action,  but  made  no  defense. 

The  other  defendants,  his  sureties,  pleaded  several  pleas,  on 

which    issues   were  formed,   and    which    need    be   no    further 

noticed  in  this  decision.     They  also  pleaded  that  the 

[*242]     board  of  county  ^commissioners  of  Dearborn  county, 

at  their  session  of  January,  1833,  and  on  the  first 

Monday  of  that  month,  at  which  time  the  county  tax  mentioned 

in  the  declaration   became  due  and   payable  to  the  county, 

without  their  knowledge  or  consent,  made  and  entered  on  the 

minutes  of  their  proceedings  an  order,  by  which   they  gave 

further  time  until  the  first  Monday  of  March  next  thereafter 

to  Coman,  to  pay  the  revenue  for  the  year  1832;   and  they 

allege  that  on  the  first  Monday  of  January  aforesaid,  and  long 

thereafter,  Coman  was  solvent  and  able  to  pay  the  amount  due 

from  him,  but  afterwards  became  insolvent,  and  remained  so 

to  the  time  of  the  plea  pleaded. 

To  this  plea  there  was  a  general  demurrer,  and  judgment 
upon  it  for  the  plaintiif.  The  jury  found  all  the  issues  for  the 
plaintiff.     The  Court  rendered  final  judgment  for  the  State. 

On  the  trial  of  the  cause,  the  plaintiff  proved  that  a  duplicate 
of  the  assessment-roll,  and  a  precept  to  collect  the  taxes,  had 


(c)  Holherl  v.  ITie  Slate,  22  Ind.,  12o. 
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been  duly  delivered  to  Coman,  the  collector;  that  he  had  not 
returned  either;  and  that  timely  notice  had  been  given  him  to 
produce  both  on  the  trial.  The  precept  was  produced  by  the 
defendants,  but  the  duplicate  was  not,  upon  which  the  Court 
permitted  the  plaintiff  to  give  parol  evidence  of  the  contents 
uf  the  latter. 

The  errors  relied  on  to  reverse  the  judgment  of  the  Circuit 
Court  are:  1st.  Sustaining  the  demurrer  to  the  plea;  2d. 
Admitting  parol  evidence  of  the  contents  of  the  duplicate. 

The  first  error  assigned  can  not  be  sustained.  The  duty  of 
the  collector  is  prescribed  by  law.  It  is,  in  part,  to  collect  tUe 
taxes.  And  upon  his  failing  to  pay  to  the  county  treasurer 
those  assessed  upon  his  county,  on  or  before  the  first  Monday 
in  January,  it  is. made  the  imperative  duty  of  that  officer  "to 
proceed,  with  due  diligence,  to  commence  suit"  against  liim 
and  sureties  upon  his  bond.  The  powers  of  the  board  of  com- 
missioners are  also  fixed  and  designated  by  law.  Among  them 
is  not  the  right  to  interfere  with,  or  in  any  way  affect  the 
course  marked  out  for  the  collector  or  treasurer.  That  board 
can  neither  abridge  nor  enlarge  the  duties  or  liabilities  of  those 
officers.  The  order  giving  further  time  in  which  to  pay  the 
revenue  was  therefore  wholly  inoperative.  But  merely  a  pro- 
longation of  the  time  of  j)ayment,  given  by  a  creditor  to  his 
debtor,  without  a  new  contract  founded  on  a  good  considera- 
tion, though  done  without  the  consent  of  the  surety 
["^243]  of  *the  debtor,  will  not  exonerate  the  surety  from  his 
liability.  1  Blackf.,  392  and  notes.  The  demurrer 
was  correctly  overruled. 

The  second  error  is  well  assigned.  The  parol  evidence  of 
the  contents  of  the  duplicate  of  the  assessment-roll  should  not 
have  been  admitted.  Passing  over  the  question  of  the  suffi- 
ciency of  the  notice  to  produce  the  paper,  served  on  one  only 
of  the  defendants,  an  unanswerable  objection  to  the  legality  of 
tlic  evidence  will  be  found  in  the  fact  of  the  existence  of 
written  testimony  of  the  same  matter,  which  was  permitted 
to  be  proved  by  parol.  The  rule  of  law,  that  the  best  evi- 
dence whi^h   the  nature  of  the  case  will   admit  of  must   be 
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adduced,  applies  as  well  to  secondary  as  to  primary  evidence. 
When  an  original  writing  is  lost,  or  in  the  possession  of  the 
adverse  party,  upon  the  preliminary  steps  being  taken,  its 
contents  may  be  proved,  first,  by  a  counterpart,  if  one  exist; 
secondly,  by  a  copy,  if  there  be  no  counterpart;  and  thirdly, 
by  parol  testimony,  if  there  be  neither  counterpart  nor  copy. 
2  Saund.  PL  &  Ev.,  349;  Roscoe  on  Ev.,  7;  2  Atk.,  71; 
1  Camp.,  192;  B.  K  P.,  254;  2  Camp.,  605;  2  Taunt.,  237. 
By  the  revenue  law  of  1831,  sec.  14,  it  is  made  the  duty  of  the 
clerks  of  the  Circuit  Courts  to  perfect  the  assessment-roll  of 
taxes  for  their  respective  counties,  and  to  make  a  "complete 
duplicate  or  transcript"  of  it,  and  deliver  the  same,  together 
with  a  precept,  to  the  collector.  In  the  case  before  us,  the 
assessment-roll  (which,  for  aught  that  appears,  was  in  the 
office  of  the  clerk  of  the  Court  which  tried  this  cause),  was  the 
best  evidence  of  the  contents  of  its  duplicate  which  had  bec^n 
delivered  to  the  collector,  and  should  have  been  resorted  to, 
or  its  absence  accounted  for,  before  the  admission  of  the  parol 
testimony  to  prove  such  contents. 

Per  Curiam. — The  judgment  is  reversed  and  the  verdict  set 
aside.     Cause  remanded,  &c. 

G.  H.  Dunn  and  D.  J.  Caswell,  for  the  plaintiffs. 

J.  Sullivan  and  S.  C.  Stevens,  for  the  defendant. 


[*244]  *West  v.  M'Carty  and  Others. 

Absconding  Debtor — Eights  of  Creditors. — A  being  indebted  to  B  ab- 
sconded, leaving  personal  property  in  C's  hands.  C,  afterwards,  bought 
part  of  the  property  at  an  execution-sale,  paid  debts  of  A  with  another  part 
of  the  property,  and  retained  the  residue  for  a  debt  due  to  himself  from  A. 
Held,  that  without  proof  of  fraud,  B  could  not  sustain  a  suit  in  chancery 
against  A  and  G;  but  that  he  might  have  attached  A's  property  in  C's 
hands,  and  might  also,  by  summoning  C  as  a  garnishee,  have  secured  any 
debt  due  by  the  latter  to  ^.(aj 

{a)Latkam  v.  Barlow,  G  Blackf.,  97  ;  Sliirley  t.  Shields,  8  Id.,  273;  Love  v.  MiJcah,  11  Ind., 
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APPEAL  from  the  Marion  Circuit  Court. 

Dewey^  J. — This  was  a  suit  in  chancery  commenced  by  the 
appellees,  Nicholas  M'Cariy  and  David  Williams,  partners  in 
merchandise,  and  Jacob  Landis  and  Philip  Landis,  partners  in 
merchandise,  against  J.  L.  Potter  and  Thomas  West. 

The  bill  alleges  that  Potter  was  indebted  to  the  respective 
firms  in  certain  sums;  that  being  so  indebted,  he  and  Wes\ 
combined  together  for  the  purpose  of  cheating  them  out  of 
their  debts,  and  that  in  order  to  effect  that  purpose,  they  made 
a  fraudulent  arrangement  by  which  Potter,  without  any  con- 
sideration, transferred  a  large  amount  of  notes,  accounts,  obli- 
gations, mortgages  and  indentures  to  West;  that  Potter,  im- 
mediately after  this  fraudulent  transaction,  secretly  absconded, 
and  had  ever  since  remained  out  of  the  jurisdiction  of  the 
State;  that  after  the  departure  of  Potter,  West  concealed  and 
converted  to  his  own  use  a  large  amount  of  other  property 
which  had  been  left  by  Potter,  with  intent  to  defraud  the  com- 
plainants and  other  creditors  of  Potter ;  that  West  also  claimed 
as  his  own,  horses,  wagons  and  other  property  which  had  been 
left  in  his  possession  by  Potter ;  but  that  fearing  he  would  be 
detected  in  his  fraud,  he  caused  an  execution  for  about  thirty 
dollars  to  be  levied  upon  the  property  so  left;  and  by  fraudu- 
lent practices  became  himself  the  purchaser  of  it  at  constable's 
sale,  at  a  price  much  below  its  value.  The  bill  furthrr  charges 
that  Potter,  at  the  time  he  absconded,  was  the  owner  of  several 
certificates,  bonds,  deeds  and  other  writings  obligatory,  for 
several  lots  in  the  town  of  Indianapolis,  which  he  fraudu- 
lently transferred  to  West;  and  that  West  had  been  for  several 
years  before  the  fraudulent  transfers  aforesaid,  the  journey- 
man of  the  said  Potter;  that  he  had  fraudulently 
[*245]  *  converted  to  his  own  use,  several  hundred  dollars' 
worth  of  property  belonging  to  Potter ;  that  he  had 
secretly  transmitted  large  sums  to  Potter,  and  still  retained  a 
considerable  amount  in  his  own  hands. 

The  answer  of  West  denies  fraud,  and  negatives  the  assign- 
ment to  him,  either  fraudulently  or  otherwise,  of  any  property 
or  choses  in  action — denies  all  knowledge  of  any  certificates  or 

(■272) 


NOVEMBER  TERM,  1836.  245-46 

West  V,  M'Carty  and  Others. 

other  evidences  of  ownership  in  Pottei'  of  any  real  estate  legal 
or  equitable — admits  that  Potter  left  the  State  and  that  he  has 
not  returned,  but  alleges  that  West  had  no  knowledge  or 
suspicion  that  he  did  not  intend  to  return  until  long  after  his 
departure,  and  states  that  when  Potter  went  away,  he  declared 
that  his  intention  was  to  go  to  Cinoinnati  on  business,  which 
West  believed.  It  further  states,  that  while  West  was  the 
journeyman  of  Potter  he  had  frequently  left  home  before, 
leaving  West  as  his  foreman  and  agent  to  transact  his  business 
in  his  absence ;  that  when  he  last  went  away,  he  left  witli  West 
several  notes  and  other  demands,  to  be  collected  and  applied 
to  the  payment  of  his.  Potter's,  debts,  as  West  was  accustomed 
to  do  in  Potter's  absence;  that  some  property  was  left  in 
West's  h^nds,  a  part  of  which  he  had  caused  to  be  taken  on  an 
execution  against  Potter,  which  issued  upon  a  judgment  against 
him,  which  West  and  another  had  replevied;  that  he  had 
himself  bid  in  the  property  fairly ;  that  finding  Potter  did  not 
return,  and  having  assumed  liabilities  for  him,  he  disposed  of 
part  of  the  property  to  discharge  them,  and  claimed  that 
Potter  remained  considerably  in  his  debt  after  crediting  him 
with  all  the  property,  choses  in  action,  &c.,  which  West  had 
received  of  him. 

To  the  answer  of  West,  the  complainants  filed  a  general 
replication,  averring  that  their  bill  was  true. 

The  state  of  the  accounts  between  the  complainants  and 
Pottei',  and  also  of  those  between  Potter  and  West,  including 
the  whole  amount  of  property  received  by  the  latter  belonging 
to  the  former,  and  the  disbursements  made  by  West  on  account 
of  PottefT,  were  referred  to  a  master  in  chancery.  It  appeared 
by  his  report,  that  Potter  was  indebted  to  the  complainants  in 
the  amount  claimed  by  them;  and  that  West  had  received  of 
Potter  much  more  property  than  sufficient  to  pay  them,  and 
that   he   had,    after    Potter's  departure,  paid    his    debts  to   a 

considerable  amount. 
[*246]         *The  Circuit  Court,  founding  their  decree  iipon  the 
report  of  the  master,  and  taking  no  notice   of  the 
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charge  .of  fraud,  decreed  against  Potter  and  West,  to  the 
amount  of  the  complainants'  debts  against  Potter.  West 
appealed.  By  agreement  of  parties,  all  objection  to  the  appeal 
on  the  ground  of  Potter's  not  joining  in  it  is  waived. 

The  real  issue  formed  by  the  pleadings,  was  as  to  the 
existence  of  fraud  on  the  part  of  West.  There  was  no 
evidence  in  the  cause,  in  our  opinion,  to  establish  the  charge 
of  fraud  against  him.  The  decree  of  the  Circuit  Court  is 
therefore  erroneous,  as  it  neither  conforms  to  the  allegations  of 
the  bill,  nor  is  supported  by  the  testimony  adduced.  7  Wheat. 
Rep.,  522,.  Crocket  v.  Lee;  10  lb.,  181,  Carneal  v.  Banks. 

The  whole  case  made  out  by  the  answer  of  West,  the  proof, 
and  the  master's  report  is  simply  this,  that  Potter  was  indebted 
to  the  complainants,  that  he  left  in  WesVs  hands  property  to 
an  amount  considerably  more  than  sufficient  to  pay  them,  that 
he  absconded  and  has  not  yet  returned ;  that  West,  after  his 
departure,  bought  in  a  large  portion  of  the  property  on 
execution ;  that  with  part  of  the  means  which  Potter  left  in 
his  hands,  he  paid  debts  of  the  latter,  and  retains  the  balance 
on  account  of  the  indebtedness  of  Potter  to  himself.  It  is  not 
for  us  to  determine  in  this  case,  whether  West  is  actually 
responsible  to  the  complainants,  at  law,  under  the  circum- 
stances which  exist.  It  is  very  evident,  however,  that  if  they 
have  any  remedy  against  him,  it  is  legal  and  not  equitable. 
As  creditors  seeking  to  liquidate  and  recover  their  debts 
against  Potter,  they  have  not  brought  themselves  within  the 
rule  which  entitles  creditors  to  resort  to  a  Court  of  equity. 
That  rule  is,  that  they  must  first  have  obtained  judgment  at 
law  if  they  proceed  against  real  property,  and  judgment  and 
execution  if  they  seek  to  reach  personal  property.  There  are 
some  exceptions  to  this  principle,  but  these  complainants  have 
not  brought  themselves  within  any  of  them.  By  the  process 
of  attachment,  they  might  have  seized  all  the  property  of 
Potter  in  West's  hands,  and  by  summoning  the  latter  as 
garnishee,  they  might  have  secured  any  debt  which  he  owed 
Potter.     4  Johns.  Rep.,  671;  2  Blackf,  356;  lb.,  421. 
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Per  Curiam. — The  decree  is  reversed  with   costs. 
[*247]     Cause  *remanded,  with   instructions  to  the   Circuit 
Court  to  dismiss  the  bill,  &c. 
J.  Morrison,  for  the  appellant. 
C  Fletcher  and  0.  Butler,  for  the  appellees. 


Adams,  Administrator,  v.  Evans,  in  Error. 

WILSON  obtatined  a  judgment  before  a  justice  of  the 
peace  against  Evans,  and  the  defendant  appealed  to  the  Cir- 
cuit Court.  Whilst  the  appeal  was  pending,  the  suit  abated 
by  the  death  of  Wilson.  Held,  that  the  adrainstrator  of  the 
deceased  might  revive  the  suit. 

Evans  had  filed  before  the  justice,  in  the  above-named  suit, 
an  account  against  Wilson  as  a  set-oif,  which  amounted  to 
more  than  Wilson^ s  demand;  and  on  the  trial  in  the  Circuit 
Court  (the  suit  having  been  revived,  &c.),  the  jury  gave  a 
verdict  in  Evans'  favour  for  a  certain  sum,  without  finding  the 
amount  of  assets  in  the  administrator's  hands.  Held,  that  the 
omission  to  find  the  amount  of  assets  was  not,  in  this  case,  any 
objection  to  the  verdict. 


Armstrong  v.  The  State. 

Gaming  House. — Whether  the  circumstance  of  the  defendant's  permitting  a 
roulette  to  be  gambled  upon  once  in  his  house,  is  sufficient  evidence  to  sup- 
port an  indictment  against  him  for  keeping  a  room  for  gambling;  is  a 
proper  question  for  the  jury.(a) 

Eights  of  Jury. — The  jury  to  whom  such  a  cause  is  submitted  may  deter- 
mine the  law  as  well  as  the  facts. 

{a)Gniilor  v.   McHenry,  15  Ind.,  383;   Winemiller  y.  The  State,  \l  Ind.,616;  Beplef  \.  The 
S^te,  4  Itid.,  2(;4  ;  McAlpen  v.  The  Statt,  3  Ind.,  5ij". 
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ERROR  to  the  Fayette  Circuit  Court. 

Blackford,  J. — Indictment  against  Armstrong.  Two 
counts.  One  count  charges  the  defendant  with  keeping  a  room 
to  be  used  and  occupied  for  gambling.  The  other, 
[*248]  for  renting  a  *room  to  another  person  to  be  used 
and  occupied  for  that  purpose.  Verdict  and  judg- 
ment for  the  State. 

The  statute  on  the  subject  of  this  indictment  is,  that  if  any 
person  shall  keep  a  room,  &c.,  to  be  used  and  occupied  for 
gambling,  or  shall  rent  to  another  a  room  for  that  object,  b'^ 
shall  be  fined,  &c. 

The  Court  charged  the  jury,  "TJiat  if  it  was  proved  thwt 
the  defendant  had  permitted  a  roulette  to  be  kept  and  gambhid 
upon  at  any  one  time  in  any  room  in  his  possession,  he  was 
guilty  under  the  first  count  of  the  indictment."  This  instruc- 
tion ought  not  to  have  been  given.  The  question  before  the 
jury  was,  whether  the  defendant  occupied  the  room  for 
gambling?  That  was  purely  a  question  of  fact.  If  the 
defendant  did  so  occupy  his  room,  then  the  law  said  that  he 
should  be  fined.  To  establish  the  charge,  it  was  proved,  as 
the  instruction  assumes,  that  the  defendant  permitted  a 
roulette  to  be  gambled  upon,  at  one  time,  in  his  room.  This 
was  admissible  evidence,  which  conduced  to  prove  the  fact 
which  it  was  introduced  to  prove.  But  it  was  not  conclusive 
evidence  of  that  fact.  It  was  for  the  jury  to  draw  their  own 
inference  from  the  evidence,  without  any  instruction  from  the 
Court,  as  to  whether  the  defendant  was  or  was  not  guilty  of 
the  offense  charged. 

An  illustration  of  this  doctrine  may  be  drawn  from  the 
latter  part  of  the  statute  in  question.  The  statute,  after 
saying  that  any  person  wlio  shall  rent  a  room  to  another  to 
gamble  in,  shall  be  fined,  enacts — that  it  shall  be  sufficient 
evidence  that  the  room  was  rented  for  that  purpose,  if  the 
owner,  knowing  that  a  gaming  table  is  kept  there,  neglect  to 
complain,  &c.  The  consequence  of  this  provision  is,  that 
when  the  evidence  there  mentioned  is  given,  and  the  jury 
believe  it,  they  must  find  the  defendant  guilty,  and  the  Court 
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may  so  inform  them.  But  if  the  statute  were  silent  on  the 
subject,  the  jury  would  not  be  bound  by  that  evidence  to 
convict  the  defendant,  and  it  would  be  an  error  in  the  Court 
to  inform  them  that  they  were  so  bound :  the  jury  should  be 
left  free  ,in  this  latter  case,  to  determine  for  themselves.  In 
the  case  before  us,  there  is  no  law  saying  that  the  permitting 
of  a  gaming  table  to  be  played  on,  at  one  time,  in  a  person's 
room,  shall  be  sufficient  evidence  that  he  occupies  the  room  for 
gambling.  The  jury,  therefore,  must  be  left  at 
[*249]  liberty  to  determine,  from  the  *  evidence  of  such 
permission  either  against  the  defendant  or  otherwise, 
as  they  may  think  proper. 

The  defendant  asked  the  Court  to  instruct  the  jury  as  fol- 
lows: 1st.  "That  a  mere  gambling  in  a  room  does  not  consti- 
tute the  keeping  of  a  room  to  be  used  for  gambling  within 
the  statute,  and  in  order  to  bring  the  case  within  the  statute, 
there  must  be  evidence  that  the  room  was  kept  generally  for 
the  purpose  of  gambling."  2d.  "  That  if  the  defendant  per- 
mitted persons  to  gamble  in  any  part  of  his  dwelling-house, 
on  one  occasion  only,  it  would  not  render  him  liable  under  the 
statute  for  keeping  a  room  or  house  to  be  used  for  gambling : " 
(it  having  been  proved  upon  the  trial  that  the  roulette  Avas 
used  in  the  defendant's  dwelling-house  one  evening  only.)  The 
Court  correctly  refused  to  give  these  instructions.  Whether 
the  facts  stated  in  them  were  sufficient  evidence  or  not  to 
support  the  charge,  was  a  question  to  be  left  to  the  discretion 
of  the  jury. 

The  defendant  further  asked  the  Court  to  instruct  the  jury, 
that  they  were  judges  of  the  law  as  well  as  of  the  facts  in  the 
cause,  but  the  instruction  was  refused.  This  instruction  ought 
to  have  been  given.      Warren  v.  The  State,  May  term,  1836. 

Per  Curiam. — The  judgment  is  reversed  and  the  verdict  set 
aside.     Cause  remanded,  &c. 

C  B.  Smith,  for  the  plaintiff. 

W.  Herod,  for  the  State. 
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Bryan  v.  Blythe  and  Another,  Heirs,  &c. 

Liability  op  Heir  for  Debts  of  Ancestor. — The  heir  is  not  bound,  in 
any  case,  for  the  debts  of  his  ancestor  beyond  the  amount  of  the  assets 
descended. 

Pleadixg — Multifariousness. — A  bill  in  chancery,  containing  a  claim 
against  a  defendant  in  his  individual  capacity  and  another  against  him  as 
an  heir  for  the  debt  of  his  ancestor,  may  be  objected  to  for  multifariousness; 
but  the  objection  must  be  made  before  the  defendant  has  answered  the  bill. 

No  Jurisdiction — No  Valid  Judgment. — If  a  Court,  either  of  law  or  of 
chancery,  have  no  jurisdiction  of  the  subject-matter  in  controverey,  it  can 
render  no  valid  judgment  or  decree  upon  the  merits  of  the  cause. 

Vendor  and  Purchaser — Want  of  Title. — That  the  vendor  of  real  estate 
has  no  title  to  the  property,  is  a  good  defense  to  an  action  against  the  pur- 
chaser on  a  bond  executed  by  him  for  the  purchase-money,  whether  the  suit 
be  brought  by  the  obligee  or  assignee  of  the  bond.(a) 

[*250]         *  THIS  was  a  suit  in  chancery  transferred  from  the 
Marion  Circuit  Court  in  consequence  of  the  interest 
of  the  Circuit  Judge. 

Blackford,  J. — This  is  a  suit  in  chancery  brought  by  John 
Bryan  against  the  heirs  of  Samuel  Blythe,  deceased.  The  bill 
states  that  Bryan,  in  the  years  1814  and  1815,  in  Nicholas 
county,  Kentucky,  recovered  against  Samuel  Blythe  four  several 
judgments,  amounting  in  all  to  about  $3,000;  that  executions 
were  issued  on  the  judgments,  but  without  effect;  that  Samuel 
Blythe,  as  a  security  for  the  payment  of  the  judgments,  assigned 
to  the  complainant  a  penal  bond,  executed  by  Benjamin  I. 
Blythe,  one  of  the  defendants,  to  the  assignor,  for  the  payment 
of  ^3,500,  stating  in  the  assignment  that  it  was  not  to  interfere 
with  the  collection  of  the  judgments.  The  bill  further  states 
that  Samuel  Blythe  died  a  short  time  before  the  filing  of  the 
bill,  leaving  the  defendants  his  heirs  at  law ;  that  no  letters  of 
administration  have  been  granted  on  the  estate;  that  the  judg- 
ments remain  unsatisfied;  that  Benjamin  I.  Blythe' s  residence 
was  not,  until  recently,  known  to  the  complainant,  and  that 
the  bond  remains  unpaid.  Prayer,  that  the  defendants  may 
be  decreed  to  pay  the  judgments,  and  for  general  relief. 

(a)  See  cases  cited  in  Mix  v.  Ellsworth,  5  Ind.,  517. 

(278) 


NOVEMBER  TERM,  1836.  250-51 

Bryan  v.  Blythe  and  Another,  Heirs,  &c. 

One  of  the  defendants,  Benjamin  I.  Blythe,  answers  the  bill, 
and  admits  the  rendition  of  the  judgments  and  his  execution 
of  the  bond  to  his  father,  Saitmel  Blythe,  deceased.  He  states 
that  the  bond,  with  several  others,  was  given  in  consideration 
of  a  tract  of  land  in  Pennsylvania,  which  the  obligee  conveyed 
to  him  by  deed  with  general  warranty;  that  this  defendant 
took  possession  of  the  premises,  except  a  small  part,  by  virtue 
of  the  deed,  but  was  soon  afterwards  evicted  by  a  claimant 
under  a  paramount  title;  that,  therefore,  the  consideration  of 
tlie  bond  had  failed.  The  answer  of  Samuel  Blythe,  the  other 
defendant  who  is  named  in  the  bill,  is  similar  to  that  of  Benja- 
min I.  Blythe.  He  says  that  his  father  died  in  the  year  1830, 
leaving  his  brother  Benjamin  and  himself,  with  one  sister,  his 
heirs  at  law.  These  defendants  both  deny  that  any  property 
descended  to  them  from  their  father. 

One  object  of  this  bill,  judging  from  its  face,  was  to  obtain 
from  the  heirs  of  Samuel  Blythe,  deceased,  the  amount  of  the 
judgments  which  had  been  obtained  against  him  in  his  life- 
time by  the  complainant.  Then-  is  no  averment  in 
[*251]  the  bill,  *however,  nor  is  there  the  slightest  evidence 
that  any  property  descended  to  the  defendants  from 
their  father,  and  the  answers  both  deny  the  receipt  of  any 
assets  whatever.  This  object  of  the  bill,  therefore,  must  fail. 
There  is  no  rule  of  law  more  clear  or  more  just  than,  that  the 
heirs  are  not  bound,  in  any  case,  for  the  debts  of  their  ancestor, 
beyond  the  amount  of  the  assets  descended.  2  Saund.  Rep.,  7, 
note  (4). 

The  other  part  of  the  bill  is  nothing  more  than  a  claim  by 
the  complainant,  as  an  assignee  of  a  bond,  against  the  defend- 
ant, Benjamin  I.  Blythe,  the  obligor.  The  demand  here  is 
against  this  defendant  merely  as  an  individual,  for  a  debt  of 
his  own  contracting,  and  ought  not  to  have  been  united  in  the 
bill  with  the  other  demand  against  him  as  an  heir,  for  the  debt 
of  his  ancestor.  The  bill,  in  consequence  of  its  containing  both 
these  demands,  might  have  been  objected  to  for  multifarious- 
ness, but  as  the  defendants  have  answered  the  bill,  the  objection 
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to  it  merely  for  multifariousness  can  not  now  be  made.      Ward 
V.  Cooke,  5  Madd.,  122. 

Another  objection  to  this  part  of  the  bill  is,  that  it  shows 
plainly  on  its  face  that  the  complainant's  remedy  on  the  bond 
is  exclusively  at  law.  A  Court  of  chancery  has  no  jurisdiction 
in  the  case  of  a  contract  for  the  mere  payment  of  money. 
Brough  v.  Oddy,  1  Tamlyn,  215.  The  assignee  of  a  bond  has 
the  same  right,  by  our  law,  to  sue  on  it  in  a  Court  of  law  that 
the  obligee  has,  and  his  remedy  is  confined  to  that  Court. 
The  complainant  may  suppose  that,  as  this  objection  was  not 
made  by  demurrer,  it  is  too  late  to  make  it  now.  We  think, 
however,  that  if  a  Court,  whether  of  law  or  of  chancery,  have 
no  jurisdiction  of  the  subject-matter  in  controversy,  it  can 
render  no  valid  judgment  or  decree  upon  the  merits  of  the 
cause.  The  following  language  on  the  subject  is  used  in  a 
modern  work  on  pleading:  "It  is  a  fatal  objection  to  the 
jurisdiction  of  any  Court  that  it  has  not  cognizance  of  the 
subject-matter  of  the  suit;  that  is,  that  the  nature  of  the  action 
is  such  as  the  Court  is,  under  no  circumstances,  competent  to 
try :  as  if  a  real  action  were  brought  in  the  King's  Bench,  or 
a  cause,  exclusively  of  admiralty  jurisdiction,  in  any  Court  of 
common  law.  In  any  such  case,  neither  a  plea  to  the  jurisdic- 
tion, nor  any  other  plea,  would  be  necessary  to  oust  the 
jurisdiction  of  the  Court.     The  cause  might  be  dismissed  on 

motion;  and  even  without  motion,  it  would  be  the 
[*252]     duty  of  the  Court  to  ^dismiss  it  ex  officio,  for  the 

whole  proceeding  would  be  coram  own  judice,  and 
utterly  void.''  Gould  on  Plead.,  236.  And,  in  a  suit  in 
chancery,  Lord  Hardivicke  says  "that  a  Court  of  equity,  which 
can  exercise  a  more  liberal  discretion  than  common  law  Courts, 
if  a  plain  defect  of  jurisdiction  appears  at  the  hearing,  will  no 
more  make  a  decree  than  where  a  plain  want  of  equity  appears." 
Fe7in  V.  Lord  Baltimore,  1  Ves.  Sen.,  444.(1)  From  this  view 
of  that  part  of  the  cause  which  respects  the  claim  on  the  bond, 
it  is  evident  that,  as  a  Court  of  chancery,  we  could  not  render 
a  decree  for  the  complainant,  though  the  defense  relied  on  were 
not  proved. 
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But  if  this  objection  as  to  the  jurisdiction  of  the  Court  did 
not  exist,  we  could  not  sustain  the  complainant's  demand  on 
the  bond.  The  defense,  founded  on  a  failure  of  consideration, 
is  clearly  made  out  by  the  evidence  on  the  record.  Samuel 
Blythe,  the  obligee,  had  no  title  to  the  land^  in  part  considera- 
tion of  which  the  bond  was  given:  that  point  was  settled,  after 
the  execution  of  the  bond,  by  the  Supreme  Court  of  Pennsyl- 
vania, where  the  premises  are  situated.  Such  a  defense  by, 
the  purchaser,  in  an  action  against  him  on  a  bond  given  for 
the  purchase-money,  is  decided  to  be  valid  in  the  case  of 
Leonard  v.  Bates,  May  term,  1822.  And  the  statute  gives  the 
obligor  the  same  defense,  existing  before  notice  of  the  assign- 
ment, in  an  action  against  him  by  the  assignee,  that  he  would 
have  had  if  the  suit  were  by  the  obligee.     Rev.  Code,  1831, 

P-9-i-(2) 

Per  Curiam. — The  bill  is  dismissed,  but  without  costs. 
C  Fletcher  and  0.  Butler,  for  the  complainant. 
/,  Monnson,  for  the  defendants. 

(l)Accord.  Cummins  v.  White,  in  this  Court,  November  term,  1837.  Contra, 
UnderhUl  v.  Van  Cortlandt,  2  Johns.  Ch.  R.,  339,  and  Livingston  v.  Livingston, 
4  Id.,  287.  The  Circuit  Court  of  the  United  States,  third  circuit,  disapproves 
of  these  New  York  cases,  and  says  that  an  objection  to  the  jurisdiction  of  a 
Court  of  chancery,  or  to  the  want  of  equity  in  the  bill,  can  not  be  overruled 
for  the  want  of  a  demurrer  or  plea,  but  must  be  sustained  whenever  the  defect 
appears,  by  the  bill,  the  answer  or  the  proofs  in  the  cause.  Baker  v.  Biddle, 
1  Baldw.,  394. 

(2)Accord.  Kev.  Stat.,  1838,  p.  119. 


[*253]        *DiCK£RSON  V.  Tyner,  Administrator. 

Arbitration  and  Award — Suit  on  Award— Plea. — To  an  action  on  an 
award,  the  defendant  pleaded  that  there  was  no  such  award  as  alleged. 
Held,  that,  by  the  statute,  the  plea  should  be  sworn  to. 

Same. — If  when  a  suit  is  pending,  the  parties,  by  their  bond,  submit  the  cause 
to  arbitration,  the  successful  party  is  not  confined  to  the  statutory  remedy 
of  having  the  award  made  the  judgment  of  the  Court ;  but  he  may  sue  on 
the  award. (a) 

(a)eoote  V.  Kizer,  14  Ind.,  179. 
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Form  op  Award. — An  award  that  one  of  the  parties  shall  pay  to  the  oth« 
a  certain  sum  of  money,  can  not  be  objected  to  as  not  being  final. 

Same. — Arbitrators  may,  by  virtue  of  the  statute,  award  the  costs  of  the  ref- 
erence, though  the  agreement  to  submit  be  silent  on  the  subject. 

Executors  and  Administrators. — An  executor  or  administrator  may 
maintain  an  action  on  an  award,  though  the  matters  submitted  arose  out  of 
tort, 

ERROR  to  the  Hancock  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  brought  by 
Tyner,  administrator  of  Hays,  against  Dickerson.  The  decla- 
ration contains  four  counts.  The  first  count,  which  is  on  an 
award,  states  that  Hays  and  Dickerson,  in  order  to  settle  and 
determine  two  suits,  which  were  pending  between  them,  referred 
the  same  to  arbitration;  that  the  arbitrators  awarded  that 
Dickerson  should  pay  Hays  the  sum  |434,  together  with  the 
costs  of  arbitration,  amounting  to  $12.66;  and  that  for  the 
non-payment  of  the  money  awarded,  the  action  is  brought. 
The  other  counts  are  for  money  had  and  received,  money  paid, 
and  on  an  account  stated. 

To  the  first  count  the  defendant  pleaded  four  pleas.  1.  That 
there  was  no  such  award  as  alleged.  2.  That  the  intestate 
and  the  defendant  had,  by  an  arbitration-bond,  submitted  the 
matters  in  difference  to  arbitration ;  that  the  award,  according 
to  the  condition  of  the  bond,  was  to  be  made  the  judgment  of 
the  Court;  that  no  judgment  had  been  rendered  on  the  award, 
&c.  To  the  second,  third  and  fourth  counts  nil  debet  was 
pleaded.  There  was  also  a  plea  of  payment  as  to  a  part  of  the 
amount  for  which  the  suit  was  brought. 

The  first  plea  to  the  first  count  was  set  aside  on  the  defend- 
ant's motion,  because  it  was  not  sworn  to.  As  the  award  is 
the  foundation  of  the  action,  the  statute  requiring  certain  pleas 
to  be  sworn  to,  may  be  considered  as  embracing  this  case." 
Rev.  Code,  1831,  p.  403;  Titus  v.  Scantling  and   Wife,  May 

Term,  1834. 
[*254]         *The  second,  third  and  fourth    pleas  to  the  first 

count  were  demurred  to  and  the  demurrer  sustained. 
These  three  pleas  are  of  the  same  character.     The  question 
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raised  by  them  is,  whether  when  a  suit  is  pending,  and  the 
parties  by  their  bond  submit  the  cause  to  arbitration,  the  suc- 
cessful party  can  sue  on  the  award?  It  is  contended  that  the 
award,  in  such  case,  can  only  be  enforced  by  having  it  made 
in  conformity  with  the  statute,  a  judgment  of  the  Court.  Rev. 
Code,  1832,  p.  72.  This  doctrine  is  not  tenable.  The  Legis- 
lature has  not  limited  the  party  to  this  statutory  proceeding. 
He  has  the  same  right  now  that  he  ever  had,  to  maintain  an 
action  on  the  arbitration-bond  or  on  the  award.  The  statute 
of  9  and  10  Will.,  3,  authorized  the  parties  in  an  arbitration- 
bond  to  insert  an  agreement  that  their  submission  should  be 
made  a  rule  of  Court;  but  it  has  never  been  considered  that 
the  statute,  by  that  provision,  prevented  the  parties  to  such  an 
agreement  from  proceeding  at  common  law,  for  the  non-per- 
formance of  an  award,  by  an  action  on  the  bond  or  on  the 
aAvard.  2  Tidd's  Prac,  745;  2  Chitt.  Gen.  Prac,  122.  The 
same  may  be  said  with  regard  to  our  statute.  If  the  arbitra- 
tion-bond authorize  it,  the  party  may  have  the  agreement  to 
submit  made  a  rule  of  Court,  and  may  have  the  award  made  a 
judgment  of  the  Court.  But  that  is  not  his  only  remedy  for 
a  non-compliance  with  the  award.  If  he  prefer  it,  the  suc- 
cessful party  may  still  resort  to  the  remedy  at  common  law, 
and  sue  on  the  award  or  on  the  bond.  For  these  reasons,  we 
conceive  that  the  matters  set  out  in  the  second,  third  and 
fourth  pleas  to  the  first  count,  are  no  defense  to  that  count ; 
and  that  the  demurrer  to  those  pleas  was  correctly  sustained. 

Upon  the  pleas  of  nil  debet  and  payment  filed  in  this  cause, 
issues  were  joined  by  the  plaintiff.  The  determination  of  these 
issues  was  submitted  lo  the  Court,  and  a  judgment  was  ren- 
dered in  favour  of  the  plaintiff  for  the  sum  of  §447.66,  in 
debt;  with  $13.34  in  damages,  in  all  $461,  together  with  the 
costs  of  suit.  This  judgment,  the  defendant  contends,  is  not 
supported  by  the  evidence,  the  whole  of  which  is  set  out  in  the 

record. 

The  award  upon  which  the  first  count  in  the  declaration 
is  founded,  and  which  was  introduced  as  evidence  by  the 
plaintiff,  is  objected  to  by  the  defendant  because  it  does  not 
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require  the  plaintiff  f-o  dismiss  the  suit,  nor  Pj  ei^'doute 
[*255]  a  release  to  the  *  defendant.  The  gro'jjjl  of  this 
objection  is,  that  the  award  does  not  pu^.  ?.  linal  end 
to  the  matters  submitted.  The  award,  after  reri^jiig  that  the 
matters  mentioned  in  arbitration-bond  thereto  annexed,  had 
been  submitted  to  the  arbitrators,  states  that  Dickerson  shoidd 
pay  Hays  for  his  damages  sustained,  the  sum  of  $434^  &c. 
This  award  is  certainly  final.  It  may  be  pleaded  in  bar  to 
any  subsequent  suit  on  the  original  causes  of  action.  O^here 
are  cases  in  point  in  support  of  the  award  against  this 
objection.  It  is  decided,  that  if  an  award  on  the  subject  oi 
trespasses  be,  that  the  party  shall  pay  ten  pounds  for  ?][ 
trespasses  done  to  the  plaintiff  by  the  defendant,  it  is  good. 
Ormelade  v.  Coke,  Cro.  Jac,  354.  There  is  another  case 
where  an  action  of  trespass  was  referred,  and  the  arbitrators 
awarded  that  the  defendant  should  pay  the  plaintiff  five 
shillings  for  his  making  the  first  breach  in  the  law.  It  was 
objected  that  this  award  Avas  not  mutual  and  final,  but  the 
objection  was  overruled.     Hawkins  v.  ColcloKgh,  1  Burr.,  274. 

Another  objection  made  to  the  award  is,  that  the  costs  of 
the  reference  ought  not  to  have  been  awarded,  as  the  submis- 
sion-bond gave  the  arbitrators  no  authority  over  those  costs. 
It  is  true  that,  by  the  English  law,  arbitrators  can  not  award 
the  costs  of  the  reference,  unless  the  instrument  by  which  they 
are  appointed  expressly  authorizes  them  to  do  so.  Candler  v. 
Fuller,  Willes,  62;  Taylor  v.  Gordon,  9  Bingh.,  570.  A 
contrary  opinion  is  expressed  in  Strang  v.  Ferguson,  14  Johns., 
161,  but  that  opinion  is  believed  to  be  incorrect.  It  appears 
to  us,  however,  that  our  statute  may  be  considered  as 
authorizing  the  costs  of  the  reference  to  be  awarded,  though, 
as  in  the  present  case,  the  agreement  to  submit  is  silent  on  the 
subject.     Rev.  Code,  1831,  p.  73. 

We  have  examined  the  other  evidence,  as  well  as  the  award, 
and  are  satisfied  that  it  is  sufficient  to  sustain  the  judgment. 

There  is  one  other  error  assigned  which  remains  to  be 
noticed.  It  is,  that  as  Hays  died  before  judgment  on  the  award, 
the   money   awarded  to    him   could  not  be  recovered.      This 
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objection  is  without  foundation.  The  award  was  made  in  the 
life-time  of  Hays,  and  it  became  a  new  cause  of  action 
founded  on  contract.  The  law  is  stated,  in  general  terms, 
that  an  executor  or  administrator  may  maintain  an 
[*256j  action  on  an  award;  *Cald.  on  Arb.,  153;  and  it 
must  be  the  same  thing,  whether  the  matters  sub- 
mitted arise  out  of  contract  or  tort.  In  the  case  before  us, 
the  original  causes  of  action,  one  of  which  was  trespass,  were 
merged  in  the  award.  The  money  awarded  was  due  to  Hays 
in  his  life-time,  and  his  administrator  had  a  right  to  recover 
it  by  an  action  of  debt. 

Fer  Curiam. — The  judgment  is  affirmed  with  three  per  cent. 
damages  and  costs. 

J.  B.  Ray,  for  the  plaintiff. 

C.  Fletcher  and  0.  Butler,  for  the  defendant. 


The  Board  of  Commissioners  op  Grant  County  v.  The 
Board  of  Commissioners  of  Delaware  County. 

JiiLEGAX  Taxes — Eights  of  Parties. — A  county  that  has  illegally  collected 
taxes  in  another,  is  liable  for  the  money  to  the  individuals  from  whom  it 
was  collected,  but  not  to  the  latter  county  itself;  and  a  statute  passed 
subsequently  to  the  collection,  directing  the  county  first  above  named  to 
pay  the  money  to  the  other,  can  not  afiect  the  right  and  liabilities  of  the 
parties. 

Same. — A  county  order,  issued  under  these  circumstances  by  the  county 
which  had  made  the  collection  in  favour  of  the  other  county,  is  without 
consideration. 

ERROR  to  the  Delaware  Circuit  Court. 

Blackford,  J. — Assumpsit  by  the  board  of  commissioners 
of  the  county  of  Grant  against  the  board  of  commissioners 
of  the  county  of  Delaware.  The  declaration  contains  two 
counts. 

According  to  the  first  count,  the  defendants  made  an  order 
that  their  clerk  should  issue  a  county  order  in  favour  of  the 
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plaintiffs,  for  a  certain  amount  due  to  them  for  taxes,  which 
the  collector  of  Delaware  county  had  collected  in  the  county  of 
Grant,  the  order  to  be  paid  out  of  any  money  m  thp  ^"•eLsury 
not  otherwise  appropriated.  The  clerk,  accordingly,  drew  the 
order,  but  the  treasurer  refused  to  pay  the  amount  for  want  of 
funds.  The  consideration  of  the  order  to  the  clerk,  made  by 
the  defendants,  was,  that  the  collector  of  their  county  had 
collected  certain  county  taxes  within  tlie  bounds  of  Grant 
county,  and  that  the  Legislature  had  passed  an  act 
[*257]  ^requiring  these  taxes  to  be  paid  by  the  county  o^ 
Delaware  to  Grant  county.  This  count  was  demurred 
to  and  the  demurrer  sustained. 

The  second  count  is  a  general  one  for  money  had  and 
received,  to  which  the  defendants  pleaded  the  general  issue. 
The  trial  of  this  issue  was  submitted  to  the  Court. 

The  following  are  the  facts :  By  an  act  of  the  Legislature, 
approved  the  10th  of  February,  1831,  it  was  enacted  that 
from  and  after  the  1st  of  April,  in  that  year,  a  certain  tract 
of  country  should  form  a  new  county  by  the  name  of  Gi^ant, 
The  board  of  commissioners  of  Delaware  county,  at  the 
January  term,  1831,  appointed  an  assessor  of  taxes  for  the 
county  of  Delaware,  and  the  assessor,  by  virtue  of  this 
appointment,  assessed  the  property  of  the  citizens  within  the 
territory  which  was  to  form  the  new  county  of  Grant,  but 
which  was  then  attached  to  the  county  of  Delaware.  The 
board  of  commissioners  of  Delaware  county,  at  the  May  term, 
1831,  appointed  a  collector  of  taxes,  and  he  collected  the  State 
and  county  revenue  which  had  been  assessed  within  tlie 
bounds  of  Grant  county,  and  paid  the  amount  into  the 
treasury  of  Delaware  county.  The  Legislature,  by  an  act  in 
January,  1832,  directed  that  the  board  of  commissioners  of 
Delaware  county  should  pay  to  the  board  of  commissioners  of 
Grant  county,  the  county  revenue  of  1831,  which  the  collector 
of  Delaware  had  collected  in  the  county  of  Grant,  The  board 
of  commissioners  of  Delaware  county,  in  consideration  of  the 
circumstances  which  we  have  enumerated,  authorized  their 
clerk  to  issue  a  county  order  in  favour  of  the  board  of  coni- 
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missioners  of  Grant  county,  for  the  amount  of  the  county 
revenue  which  had  been  collected  in  the  county  of  Grant,  to 
be  paid  out  of  any  money  in  the  treasury  not  otherwise  appro- 
priated. This  order  was  accordingly  issued,  and  was  presented 
f(^r  payment  to  the  treasurer  of  Delaware  county,  on  whom  it 
was  drawn^  but  payment  was  refused  for  want  of  funds. 

The  Circuit  Court,  upon  this  evidence,  gave  judgment  for 
the  defendants. 

There  appears  to  be  very  little  difficulty  in  this  cause.  The 
correctness  of  the  judgment  on  the  demurrer  to  the  first  count 
of  the  declaration,  and  on  the  evidence  given  under  the  second 
count,  depends  on  the  same  question.  That  question  is,  did 
the  money  which,  under  the  assessment  authorized  by 
[*258]  the  *  board  of  commissioners  of  Delaivare  county, 
was  collected  by  their  collector  from  the  people  of 
Grant  county,  belong  to  the  county  of  Grant?  It  is  clear 
that  Grant  county  had  no  claim  whatever  to  this  money.  It 
was  not  assessed  or  collected  for  the  benefit  of  that  county  nor 
under  its  authority.  If  the  money  was  illegall}'  collected,  it 
is  the  individuals  from  whom  it  M'as  collected  that  are  injured, 
and  not  the  county  of  Gi-ant.  The  contract  therefore  of  the 
defendants,  evidenced  by  the  county  order,  to  pay  the  plaintiffs 
the  revenue  in  question,  is  without  consideration  and  can  not 
be  enforced. 

The  act  of  the  Legislature  of  1832.,  passed  subsequently  to 
the  collection  of  the  revenue  claimed  by  Grant  county,  can  not 
affect  the  rights  or  liabilities  which  that  collection  created. 

The  question,  whether  the  defendants  haa  a  right  to  inquire 
into  the  consideration  of  the  county  order,  does  not  belong  to 
the  cause.  The  plaintiffs,  in  the  first  count  of  the  declaration, 
set  out  the  consideration  of  the  order,  and  the  evidence 
resjjecting  the  consideration  of  it  was  not  objected  to  on 
the  trial. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  To 
be  certified,  &c. 

J.  Rariden  and  /.  S.  Newman,  for  the  plaintiffs. 
■    C.  B.  Smith,  for  the  defendants. 
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Dentlee,  Claimant,  &c.  v.  The  State. 

Tax  Title — What  Kecord  mitst  Show. — The  motion  of  a  prosecuting 
attorney,  under  the  statute  of  1835,  for  judgment  that  the  title  to  a  lot  or 
tract  of  land  be  vested  in  the  State  for  the  non-payment  of  taxes,  will  not 
be  granted,  unless  it  appear,  inter  alia,  that  notice  of  the  motion  has  been 
published  conformably  to  the  statute. (a) 

.  ERROR  to  the  Marion  Circuit  Court. 

Blackford,  J. — It  is  stated  by  the  record  of  this  cause, 
that  at  the  May  term  of  the  Marion  Circuit  Court,  1836,  and 
on  the  sixth  day  of  the  term,  the  prosecuting  attorney  filed  a 
list  of  the  lands  and  lots  in  the  county,  on  which  the  taxes  for 
the  year  1832  had  not  been  paid.  In  this  list,  lot  number  six 
in  square  51  is  described.  The  school  commissioner's 
[*259]  certificate,  ^attached  to  the  list,  states  that  the  list 
contains  a  correct  description  of  the  lands  and  town 
lots  on  which  the  taxes  remain  unpaid,  and  that  the  list  was 
advertised  in  the  Indiana  Jauiifial,  and  by  printed  advertise- 
ments attached  to  the  court  house  door  in  Indianapolis,  for 
four  weeks  before  the  May  term  of  the  Circuit  Court  in  1836. 

It  is  stated  that  the  prosecuting  attorney,  on  the  sixth  day 
of  that  term,  made  a  motion,  founded  on  this  list  of  lands  and 
lots,  that  lot  number  six  mentioned  in  the  list,  and  there 
described  as  the  property  of  a  person  unknown,  should  vest  in 
the  State. 

It  is  also  stated  that  the  Court,  being  satisfied  that  all  the 
proceedings  required  by  law  in  relation  to  the  lot  had  taken 
place,  adjudged  and  decreed  that  the  lot  should  vest  in  the 
State,  for  the  use  of  common  schools  in  Marion  county. 

Since  the  rendition  of  that  judgment,  William  Dentler  has 
filed  an  affidavit,  stating  that  the  lot  belongs  to  him,  and  has, 
as  a  party  injured  by  the  judgment,  sued  out  a  writ  of  error. 

The  statute  of  1832  requires  that  the  collectors  of  revenue 
shall  annually  deliver  to  the  school  commissioners  a  description 
of  the  lands  and  lots  on  which  the  taxes  are  unpaid,  and  that 

(a)SmUh  T.  The  State,  5  Blackf.,  05. 
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if  any  of  the  lands  ai'e  not  redeemed  for  three  years,  the  same 
may,  to  increase  the  school  fund,  be  sold  in  such  manner  as  the 
Legislature  shall  prescribe.  Acts  of  1832,  page  264.  The 
statute  of  1835,  in  furtherance  of  that  of  1832,  directs  the 
manner  in  which  the  commissioner  must  proceed  in  order  to 
have  the  title  of  the  unredeemed  lands  or  lots  vested  in  the 
State.  It  is  required,  among  other  things,  that  a  list  of  the 
lands  be  advertised,  and  that  the  notice  thus  given  express  that 
unless  the  taxes,  &c.,  be  paid  before  the  next  term  of  the 
Circuit  Court,  a  motion  will  be  made  for  a  judgment  that  the 
lands  be  vested  in  the  State.     Acts  of  1835,  paae  37. 

As  this  is  a  summary  and  ex  j^cL^'tQ  proceeding,  the  greatest 
strictness  on  the  part  of  the  plaintiff  is  required.  The  record 
must  show  that  the  steps  prescribed  by  the  statute  to  be  taken 
before  the  motion  for  judgment  is  made,  have  been  regularly 
taken.  The  record  before  us  is,  in  this  respect,  defective.  It 
does  not  appear  that  the  publication  contained  any  notice  that 
the  motion  foi  judgment  would  be  made  at  the  next  term  of 
the  Court.  Such  a  notice  should  have  been  inserted  in  the 
advertisement  of  the  delinquent  list.  The  record,  it 
[*260]  is  true,  ^states  that  the  Court  was  satisfied  that  all 
the  proceedings  required  by  law  had  taken  place. 
But  that  amounts  to  nothing.  The  record  must  show  what 
those  proceedings  were,  in  order  that  an  appellate  Court  may 
have  an  opportunity  to  determine  whether  they  are  all  whicli 
the  statute  requires  to  give  the  Circuit  Court  jurisdiction.  "  In 
summary  proceedings,"  says  Chief  Justice  Marshall,  "where  a 
Court  exercises  an  extraordinary  power  under  a  special  statute 
pre^cribing  its  course,  that  course  ought  to  be  exactly  observed, 
and  those  facts  especially  which  give  jurisdiction  ought  to 
appear,  in  order  to  show  that  its  proceedings  are  coram  judice." 
Thatcher  v.  Powell,  6  Wheat.,  119. 

Per  Curiam — The  judgment  is  reversed,  and  the  proceed- 
ings subsequent  to  the  filing  of  the  delinquent  list  set  aside. 
Cause  remanded,  &c. 

J.  Morrison,  for  the  jDlaintiff.  , 

W.  Herod,  for  the  State. 
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Wallace  v.  Vigus. 

Carrier — Bill  of  Lading — Evidence — Low  Water — Measure  of  Dam- 
ages.— The  declaration  in  assumpsit  against  a  common  carrier  by  water, 
was  for  the  non-delivery  of  a  certain  quantity  of  salt  and  steel,  which  he 
had  received  to  be  carried,  &c.  Held,  that  a  bill  of  lading  in  which  the 
defendant  acknowledged  the  receipt,  not  only  of  the  salt  and  steel,  but  also 
of  certain  other  articles,  was  not  objectionable  as  evidence  on  the  ground  of 
variance. 

Hdd,  also,  that  as  the  suit  was  for  the  non-delivery  of  the  goods,  and  was  not 
brought  until  two  years  after  the  defendant  had  received  them,  it  was  no 
defense  to  the  suit  that  the  river,  on  which  the  goods  were  to  be  carried, 
wa?,  for  four  months  after  they  were  received,  too  low  for  the  navigation  of 
the  defendant's  boat. 

Held,  also,  that  the  measure  of  damages  in  such  case,  if  the  plaintiff  succeed, 
is  the.  wholesale  value  of  the  goods  at  the  place  at  which  they  were  to  be 
carried,  deducting  the  price  of  freight. (a) 

ERROR  to  the  Vigo  Circuit  Court. 

Blackford,  J. —  Vigus  sued  Wallace  in  assumpsit  for  the 
non-delivery  of  goods,  which,  as  a  common  carrier,  the  latter 
had  undertaken  to  carry  by  water  from  Cincinnati  to  Tiptons- 
port,  on  the  Wabash  river.  The  declaration  states  that  the 
defendant,  being  master  and  commander  of  the  steam- 
[*261]  boat  ^Lafayette,  lying  at  Cincinnati,  received  on  board 
there  from  the  plaintiff  divers  goods,  viz. :  sixty-three 
barrels  of  salt,  of  the  value  of  $500,  and  five  hundred  pounds 
of  steel,  of  the  value  of  §200;  that  the  defendant,  in  considera- 
tion of  certain  freight  to  be  paid  him,  undertook  to  carry  the 
goods  safely  to  Tiptonsport  without  delay  (the  dangers  of  the 
river  and  unavoidable  accidents  only  excepted) ;  that  though  a 
reasonable  time  had  elapsed,  and  the  delivery  of  the  goods  has 
not  been  prevented  by  the  dangers  of  the  river,  &c.,  yet  the 
goods  have  not  been  delivered,  &c.  To  the  plaintiff's  damage, 
$1,000.  The  defendant  pleaded  non-assumpsit.  Verdict  in 
favor  of  the  plaintiff  for  $429,  and  judgment  on  the  verdict. 

On  the  trial  the  plaintiff  offered  in  evidence  the  bill  of 
lading,  which  the  defendant  objected  to.     The  bill  of  lading 

'ajSee  Gatlinij  v.  Xewall,  12  lud.,  IIS. 
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acknowledges  the  receipt  of  several  articles  besides  the  salt 
and  steel  mentioned  in  the  declaration,  and  it  was  therefore 
objected  to  on  the  ground  of  variance.  The  Court  correctly- 
overruled  the  objection.  There  is  not,  in  the  declaration,  any 
description  of  the  bill  of  lading,  by  which  the  plaintiff's  proof 
was  to  be  confined.  The  complaint  is  for  receiving  the  salt 
and  steel  and  not  delivering  them  at  the  place  to  which  they 
were  to  be  carried.  The  bill  shows  the  defendant's  receipt  of 
those  things,  and  that  is  all  the  plaintiff  introduced  it  to  prove. 
It  shows,  to  be  sure,  the  receipt  also  of  other  articles,  but  that 
is  no  objection  to  its  admission.  The  other  articles  may  have 
been  carried  and  delivered  according  to  the  contract;  at  any 
rate,  the  plaintiff  makes  no  complaint  resj^ecting  them.  The 
remarks  of  Justice  Buller,  in  the  case  of  Baptiste  v.  Cohbold,  1 
Bos.  &,  Pull.,  p.  7,  are  in  favor  of  the  admission  of  this  evi- 
dence. There  is  no  written  contract  described,  and  the  proof 
agrees  with  the  declaration  as  far  as  the  declaration  ffoes. 

After  the  defendant  had  given  some  testimonv  relative  to 
the  low  state  of  the  Wahash  river  in  the  spring  of  1833,  the 
plaintiff  offered  to  prove  that,  from  March  until  July  of  that 
year,  keel-boats  could  pass  from  the  rapids  below  Vineennes 
up  to  Tiptonsport.  This  evidence  was  objected  to,  but  the 
Court  admitted  it.  We  shall  not  stop  to  inquire  whether  this 
evidence  was  admissible  or  not;  for  supposing  it  not  to  be 
admissible,  there  was  proof  enough  without  it  to  authorize  the 

verdict  for  the  plaintiff.  Two  years  had  elapsed  from 
[*262]     the  time  the  *goods  were  shipped  before  this  suit  was 

brought.  The  non-delivery  of  the  goods  is  the  breach 
assigned.  The  defendant  received  the  goods  at  Cincinnati,  on 
board  of  his  steamboat,  and  undertook  to  carry  them  to  Tiptons- 
port, and  there  deliver  them  to  the  plaintiff.  The  goods  were 
never  delivered.  The  defendant  proves  that  from  March,  1833, 
when  he  received  the  goods,  until  July  following,  the  Wabash 
river  was  not  high  enough  to  enable  him  to  get  up  to  Tiptons- 
port in  his  steamboat;  and  on  this  evidence  he  relies  for  his 
justification,  not  merely  for  any  delay  in  delivering  the  goods, 
but  for  his  not  having  delivered  them   at  all,  although  two 
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years  had  elapsed  from  the  time  he  received  them.  The  evi- 
dence is  no  defense  to  the  action. 

The  case  presents  but  one  other  question.  The  Court  in- 
structed the  jury  that  if  they  found  for  the  plaintiff,  the  meas- 
ure of  damages  should  be  the  wholesale  value  of  the  articles 
at  Tiptonspoi't,  deducting  the  price  of  freight.  We  see  no 
objection  to  this  instruction.  The  ground  of  action  is,  that  the 
defendant  had  received  the  goods  as  a  common  carrier,  to  be 
safely  delivered  to  the  plaintifi"  at  Tiptonsport ;  but  that  the 
goods,  without  any  legal  excuse,  had  not  been  delivered. 
Under  these  circumstances,  if  they  are  true,  the  defendant  is 
bound  to  pay  for  the  goods.  The  only  question  is,  whether 
the  jury  were  to  be  governed  by  the  value  of  the  property  at 
Cincinnati  or  at  Tiptonsport?  This  question  is  settled  by 
authority,  in  conformity  with  the  opinion  expressed  by  the 
Circuit  Court.  2  Kent's  Comm.,  2d  ed.,  p.  600,  and  the 
authorities  there  cited. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

J.  Whitcomb,  for  the  plaintiff. 

J.  Farrington  and  S.  B.  Gookins,  for  the  defendant. 


[*263]     *DoE,    on    the    Demise    of  Wilkins,  v.  Rue  and 

Others. 

Execution — Sale  on — Amendment  of. — If  land  be  sold  on  execution 
which,  as  to  the  amount,  varies  from  the  judgment,  the  purchaser  or 
person  claiming  under  him  may  have  the  execution  amended  by  the  judg- 
ment.(a) 

Separate  Judgments. — One  execution  can  not  be  issued  upon  two  separate 
judgments. 

Unreversed  Judgment — Evidence. — A  judgment  wliich  is  unreversed  can 
not  be  objected  to  as  evidence,  merely  because  it  is  erroneous.  Aliter,  if  it 
be  a  nullity.(6) 

(a)Hutchevs  v.  Doe,  3  lad.,  528. 

(l})Comu}en  V.  Hungale,  1  Ind.,  15G ;  Id.,  296. 
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Sheriff's  Deed — Evidence. — A  sheriff's  deed  may  be  admissible  as 
evidence,  thongh  it  recite  incorrectly  the  amount  of  the  execution  under 
which  the  sale  was  made ;  -a  particular  recital  of  the  execution  not  beinsr 
necessary  to  the  validity  of  the  deed. 

Demukber  to  Evidence. — On  a  demurrer  to  evidence,  the  facts  and  conclu- 
sions which  the  evidence  conduces  to  prove  are  admitted ;  and  the  Court 
may  draw  from  the  evidence  every  inference  which  a  jury  could  have  rea- 
sonably drawn  from  it. 

Judicial  Sale — Lapse  of  Time. — Upon  an  execution  for  eighty  dollars, 
the  sheriff  sold  a  quarter  section  of  land  for  $567,  and  conveyed  the  same 
to  the  purchaser.  Ten  years  afterwards,  the  execution-defendant,  without 
showing  any  cause  for  his  delay,  objected  to  the  sale  f<ir  having  been  so 
made.  Held,  that  the  sale,  under  these  circumstances,  might  be  considered 
on  a  demurrer  to  evidence,  to  have  been  made  in  good  faith. 

ERROR  to  the  Wayne  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  ejectment  for  a 
quarter  section  of  land  in  Wayne  county.  Plea,  not  guilty; 
and  judgment  for  the  defendants. 

The  defendants  moved  to  amend  two  executions  against 
Wilkins,  the  lessor,  under  which,  with  another,  the  land  in 
dispute  had  been  sold  by  the  coroner,  and  purchased  by 
William  Reniston,  under  whom  the  defendants  claimea.  This 
motion  was  granted,  and  the  executions  were  accordingly 
amended.  The  making  of  these  amendments  is  assigned  for 
error. 

The  first  execution  which  was  amended,  was  in  favour  of 
Barker  against  Wilkins  for  $25.06.  The  judgment  on  which 
this  execution  issued,  was  for  $24.34.  The  execution  was 
amended  so  as  to  make  the  amount  correspond  with  that  of 
the  judgment.  We  can  see  no  objection  to  this  amendment. 
The  defendants  were  interested  in  the  validity  of  the  coroner's 
sale;  because,  if  the  sale  was  valid,  the  title  to  the  premises 
was  not  in  Wilkins,  and  he  could  not,  therefore,  recover  in 
this  action.  The  error  in  the  amount  of  the  execution  was 
only  a  misprision  of  the  clerk,  and  was  amendable  by  the 
judgment.  2  Tidd's  Prac,  643;  2  Arch.  Prac,  279;  Gra- 
ham's Prac,   538;  Bissell   v.  Kip,   5  Johns.,  89;  Brown  v. 

Belts,  13  Wend.,  29. 
[*264]         *The  other  execution  which  was  amended,  was  in 
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favour  of  Asa  Jeffries  and  John  Smith  against  Wilkins  for 
$314.99,  together  with  $9.86  as  costs.  This  execution  was 
amended,  so  as  to  require  the  coroner  to  make  $127.03  recov- 
ered by  Jeffries,  and  $187.96  recovered  by  Smith,  and  also  tc 
make  the  sum  of  $9.86  recovered  by  the  phiintiffs  for  their 
costs.  This  amendment,  it  appears  to  us,  has  not  made  the 
execution  any  better  than  it  was  before,  and  the  plaintiff, 
therefore,  need  not  complain  of  it.  The  judgments  in  favour 
of  Jeffries  and  Smith  are  not  joint  but  several,  and  they  are  no 
authority  for  the  execution  under  consideration.  We  shall 
notice  this  again,  when  we  come  to  speak  of  the  admission  of 
this  execution  in  evidence. 

j^fter  these  executions  had  been  amended,  a  jury  was 
impanneled  to  try  the  cause. 

The  defendants  admitted  on  the  trial,  that  the  lessor  of  the 
plaintiff  was  the  owner  in  fee-simple,  in  1824,  of  the  premises 
in  controversy ;  and  that  he  was  still  the  owner  of  the  same, 
unless  the  defendants  could  show  a  paramount  title. 

The  first  evidence  offered  by  the  defendants  to  show  their 
title,  was  two  judgments  against  Wilkins,  the  lessor;  one  of 
them  in  favour  of  Jeffries,  and  the  other  in  favour  of  Smith.- 
The  record  of  these  judgments  was  objected  to  as  evidence, 
but  the  objection  was  overruled.  These  judgments  are  in 
cases  of  attachment.  The  objections  to  their  admission  are, 
that  the  record  does  not  show  that  bonds  were  filed;  that,  in 
one  of  the  cases,  no  affidavit  appears  to  have  been  made,  and 
in  the  other,  that  the  affidavit  was  made  too  long  before  the 
issuing  of  the  writ;  that,  in  one  case,  the  only  description  of 
the  cause  of  action  is  in  the  affidavit;  and  that  there  is  not,  in 
either  case,  any  order  for  the  sale  of  the  property  attached. 
Objections  like  these,  not  showing  the  judgments  to  be  nulli- 
ties, could  not  exclude  the  record  as  evidence.  The  force  of 
such  objections,  whatever  it  may  be,  can  only  operate  in  cases 
of  appeal  and  writs  of  error. 

The  next  evidence  offered  by  the  defendants,  was  two  judg- 
ments against  Wilkins  in  favour  of  Barker.  These  judgments 
were  admitted.     It  is  said  that  their  admission  was  objected 
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to  in  the  Court  below,   but  the  objection  is  not  urged  here. 

The  execution  of  fieri  facias  in  favour  of  Asa 
[*265]     Jeffries  and  ^John  Smith  against  Wilkhis,  which  we 

have  already  noticed,  was  offered  in  evidence  by  the 
defendants.  This  execution,  which  was  issued  upon  the  two 
judgments  in  attachment  to  which  we  have  referred,  was 
objected  to  as  evidence,  hut  it  was  admitted.  The  Circuit 
Court  here  committed  an  error.  The  two  judgments — one  in 
favour  of  Jeffries  for  §127.03,  the  other  in  favour  of  Smith  for 
$187.96 — are  entirely  distinct,  and  have  no  dependence  on 
each  other.  The  execution  in  question  could  not  issue  upon 
these  several  judgments.     The  variance  is  fatal. 

The  defendants  further  offered  in  evidence  two  executions 
ao:ainst  Wilkins  in  favour  of  Barker.  This  evidence  was 
objected  to  in  the  Circuit  Court,  but  it  was  admitted.  The 
objection  is  now  correctly  abandoned.  One  of  these  executions, 
it  is  true,  had  issued  for  a  small  sum  more  than  the  judgment, 
•but  the  variance  had  been  obviated  by  an  amendment. 

The  last  evidence  offered  by  the  defendants,  was  the 
coroner's  deed  for  the  premises  to  the  purchaser  under  the 
executions  against  Wilkins.  This  deed  recites  the  execution  in 
favour  of  Jeffries  and  Smith,  and  the  executions  in  favour  of 
Barker.  The  recital  agrees  with  the  executions  as  they  were 
issued ;  but  as  two  of  them  had  been  subsequently  amended, 
there  was  as  to  these  a  variance  in  the  recital.  This  variance 
was  insisted  upon  as  an  objection  to  the  admission  of  the  deed 
in  evidence,  but  the  Circuit  Court  overruled  the  objection. 
This  objection  is  without  foundation.  One  of  the  executions 
in  Barker's  favour,  was  issued  in  conformity  with  the  judg- 
ment. That  execution  was  not  amended,  and  it  is  correctly 
recited  in  the  deed.  The  execution  in  favour  of  Jeffries  and 
Smith  is,  as  we  have  before  stated,  not  admissible  evidence 
under  the  judgments  in  their  favour;  and  the  recital  in  the 
deed  of  that  execution  is,  therefore,  merely  surplusage.  The 
other  execution  in  favour  of  Barker  is  for  $24.34;  but  it  is 
stated  in  the  recital  of  the  deed  to  be  ^25.06.  Here  is  a  slight 
■  variance;  but  the  objection  to  the  deed  as  evidence,  on  that 
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ground,  is  not  sustainable.  A  particular  description  of  the 
execution  is  not  required  in  the  recital  of  a  sheriff 's  deed;  and 
such  mistakes,  therefore,  in  the  recital,  as  the  one  we  have 
just   mentioned,   do    not    aifect  the  validity   cf  the   deed,   or 

create  any  objection  to  its  admission  as  evidence.  It 
[*266]     is   not  necessary  to   dwell   upon   this   point,  *as  it  is- 

settled  by  authority.  Jackson,  dem.  3Iariin  et  al.  v. 
Pratt,  10  Johns.  Rep.,  381 ;  Jackson,  dem.  Witherell  et  al.  v. 
Jones,  9  Cowen's  Rep.,  182;  Sneed  v.  Reardon,  1  Marsh.  Ky. 
Rep.,  217. 

There  is  one  question  more  in  this  cause  to  be  considered. 
That  question  relates  to  the  decision  of  the  Circuit  Court,  in 
favour  of  the  defendants,  on  a  demurrer  to  their  evidence; 
leaving  out  of  our  view  the  execution  in  favour  of  Jeffries  and 
Smith.  The  plaintiif  admits  on  the  record,  that  defendants 
have  legal  conveyances  from  the  purchaser  at  the  coroner's 
sale ;  so  that  the  only  question  for  the  decision  of  the  Circuit 
Court  on  the  demurrer,  was,  whether  the  coroner's  sale  could, 
under  the  circumstances,  be  considered  valid?  The  amount  to 
be  collected  on  the  executions  in  favour  of  Barker,  according 
to  the  endorsements  on  them,  was,  about  eighty  dollars.  The 
premises,  viz :  a  quarter  section  of  land,  sold  for  $567.  The 
sale  was  about  ten  years  before  the  suit  was  commenced. 
This  is  the  substance  of  the  testimony  relative  to  the  sale.  By 
the  demurrer,  the  facts  and  conclusions  which  the  evidence 
conduced  to  prove  were  admitted ;  and  the  Court  had  a  right 
to  draw  from  the  evidence  every  inference  which  a  jury  could 
reasonably  have  drawn  from  it.  Gibson  v.  Hunter,  2  Hen.  Bl. 
Rep.,  187;  The  Columbian  Insurance  Company  v.  Catlett,  12 
Wheat.  Rep.,  383,  389.  The  Circuit  Court,  in  overruling  the 
demurrer,  have  determined  the  sale  to  be  valid;  and  we  are 
not  disposed  to  disturb  that  decision.  There  is  nothing  in  the  < 
evidence,  which  could  have  prevented  a  jury  from  inferring 
from  it,  that  the  sale  was  in  good  faith.  Indeed,  .it  appears 
to  us  that  the  fact,  unexplained  as  it  is,  that  the  plaintiff 
permitted  ten  years  to  elapse  from  the  time  of  the  sale  and 
conveyance,  before,  he  thought  proper  to  complain,  conduced 
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to  prove  that  he  was  satisfied  with  the  sale^  and  that  it  was  t\ot 
fraudulent. 

Per  Curiam. — The  judgment  is  affirmed,  and  judgment  for 
costs  against  the  lessor  of  the  plaintiff. 

0.  H.  Smith  and  J.  8.  Newman,  for  the  plaintiff. 

J.  Eariden,  for  the  defendants. 


[*267]     *  Harris  v.   The    Muskingum    Manufacturing 

Company. 

CoEroKATiON— Suit  by— Pleading.— The  declaration  in  a  suit  brought  in  a 
corporate  name  need  not  aver  the  plaintiiTs  to  be  a  corporation. (a) 

Release  by  Member  of  a  Corporation. — The  circumstance  that  a  person 
is  a  member  of  an  incorporated  company  gives  him  no  authority  to  relea.se 
a  debt  due  to  the  corporation. 

Dissolution  op  Corporation— Plea  of.— A  jilea  to  a  suit  by  a  corporation, 
stating  that  the  corporation  had  been  dissolved  by  the  acts  of  its  members, 
without  showing  the  causes  and  manner  of  the  dissolution,  is  insufficient. 

Variance. — In  a  suit  against  EUsha  Harris,  alias  Elisha  B.  Harris,  a  judg- 
ment against  Elisha  Harris  was  objected  to  as  evidence  on  the  ground  of 
variance.     Held,  that  the  objection  was  untenable. 

Suit  on  Judgment — Declaration. — If,  in  a  suit  on  a  judgment,  the  decla- 
tion  set  out  the  amount  of  the  judgment  correctly,  the  circumstance  that 
the  sum  named  in  the  queritur  is  less  than  the  judgment,  is  not  material. 

Jui  GHENT  BY  DEFAULT. — A  judgment  can  not  be  taken  against  the  defend- 
ant by  default  if  there  are  pleas  in  bar  on  file  upon  which  issues  are 
joined.(6) 

ERROR  to  the  Allen  Circuit  Court. 

Bi^ACKFORD,  J. — The  Muskingum  Manufacturing  Company 
brought  an  action  of  debt  against  Harris.  The  declaration  is, 
substantially,  as  follows: 

Tlie  Mushingum  Manufacturing  Company  complain  of  Elisha 
Harris,  otherwise  Elisha  B.  Harris,  in  custody,  &c.,  of  a  plea 
that  he  render  to  the  plaintiffs  the  sum  of  $1,274.87,  which  he 
owes,  &c.     For  that  whereas  the  plaintiffs,  on,  &c.,  at,  &c., 

ia)Bichardson  v.  St.  Joseph  Iron  Co.,  5  Blackf.,  146 ;  C Donald  v.  Tlie  Evansville,  etc.,  Co.,  14 
Iml..  269;  Heaston  v.  The  Cincinnati,  etc.,  R.  R.  Co.,  16  Ind.,  275;  18  Id.,  237;  28  Id.,  274. 
\fi)Iiirhy  V.  Holmes,  G  Ind.,  33 ;  1  Id.,  477  ;  5  Blackf.,  571. 
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recovered  against  said  Elisha  B.  Harris  $1,274.87  above 
demanded,  adjudged  as  their  damages,  and  the  sum  of  §11.49 
for  their  costs.  Whereby  an  action  has  accrued  to  the  plain- 
tiffs to  demand  of  the  defendant  the  said  sum  of  $1,274.87,  as 
also  the  sum  of  $11.49  costs,  above  demanded.  And  it  is 
averred  that  the  defendant  in  that  cause  is  the  defendant  in 
the  present  suit.     Damages,  $1,500. 

The  defendant  pleaded  five  pleas:  1st,  payment;  2d,  accord 
and  satisfaction;  3d,  that  Nathaniel  Wilson,  one  of  Tlie  Mus- 
hingnm  Manufacturing  Company,  in  consideration  of  a  farm, 
&c.,  released  the  defendant  from  the  debt,  which  release  is  lost; 
4th,  that  since  the  judgment  the  corporation  was  dissolved  by 
the  consent  and  acts  of  its  members;  5th,  nul  tiel  record.  To 
the  first  and  second  pleas  there  are  replications  in 
[*268]  denial.  The  third  and  fourth  pleas  were  demurred  *to, 
and  the  demurrers  were  sustained.  To  the  fifth  plea, 
the  plaintifi^s  replied  that  there  was  such  a  record  as  stated  in 
the  declaration.  The  issue  on  the  plea  of  nul  tiel  record  was 
tried  by  the  Court,  and  decided  in  favour  of  the  plaintiffs. 
On  the  other  issues,  the  defendant  made  default. 

The  final  judgment  in  favour  of  the  plaintiffs  is  for  $1,286.36 
in  debt,  and  $1,086.95  in  damages  for  the  detention  of  the 
debt,  amounting  in  all  to  the  sum  of  $2,373.31,  together  with 
costs. 

The  first  objection  to  these  proceedings  is  that  the  declara- 
tion is  insufficient.  It  is  said  that  the  declaration  ought  to 
have  averred  that  the  plaintiffs  were  a  corporation,  and  to 
have  shown  how  they  were  incorporated.  There  is  no  ground 
for  this  objection.  The  name  itself  implies  that  the  plaintiffs 
are  a  corporation.  Norris  v.  Staps,  Hobart,  211.  If  the 
plaintiffs  were  not  authorized  to  sue  by  the  name  which  they 
have  assumed,  the  defendant  could  have  denied  their  existence 
by  a  special  plea.  The  Guagn  Iron  Company  v.  Dawson, 
decided  at  this  term.  The  declaration  before  ug,  so  far  as 
regards  the  objection  in  question,  is  in  the  usual  form.  Dean 
and  Chapter,  of  Rochester  v.  Pierce,  1  Camp.,  466;  United 
States'  Bank  v.  Hawkins,  1  Johns.  Cas.,  132. 
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The  judgment,  sustaining  the  demurrer  to  the  third  plea  is 
objected  to,  but  without  cause.  The  circumstance  that  the 
person  named  in  the  plea  was  one  of  the  company,  gave  him 
no  authority  to  release  a  debt  due  to  the  corporation. 

It  is  contended  that  the  demurrer  to  the  fourth  plea  should 
have  been  overruled,  but  we  are  not  of  that  opinion.  The 
plea  that  since  the  judgment  declared  on  the  corporation  had 
been  dissolved  is  an  affirmative  plea,  and  the  causes  and 
manner  of  the  dissolution  ought  to  have  been  shown.  To  say 
merely,  as  this  plea  does,  that  the  corporation  had  been 
dissolved  by  the  consent  and  acts  of  its  members,  is  not  suffi- 
cient. A  corporation  can  not  be  dissolved  by  the  consent  of 
its  members,  except  it  be  by  the  surrender  of  their  franchise 
to  the  Government,  and  an  acceptance  by  the  Government  of 
the  surrender.  But  this  plea  shows  no  such  surrender  and 
acceptance,  and  is  consequently  bad.     2  Kent's  Coram.,  310. 

On  the  trial  of  the  issue  on  the  plea  of  nul  tiel  record,  the 
plaintiffs  offered  in  evidence  a  transcript  of  the  judgment  on 
which  the  suit  was  founded.  The  evidence  was  objected 
[*269]  to  *on  the  ground  of  variance,  but  the  objection  was 
overruled.  The  present  suit  was  brought  against 
Elisha  Harris,  otherwise  Elisha  B.  Harris,  and  the  judgment 
given  in  evidence  is  against  Elisha  Harris.  It  is  said  that 
there  is  a  variance  here  as  to  these  names,  but  we  do  not  think 
the  objection  is  tenable.  It  is  also  said  that  the  judgment 
given  in  evidence  does  not  agree,  as  to  the  amount  of  the  debt, 
with  the  judgment  declared  on.  In  this  the  defendant  is  mis- 
taken. The  body  of  the  declaration  shows  the  amount  recov- 
ered in  Ohio  to  be  $1,274.87  damages,  and  $11.49  costs.  The 
transcript  admitted  in  evidence  agrees  with  that  statement. 
The  circumstance  that  the  sum  demanded  in  the  queritur  of  the 
declaration  is  for  a  less  amount,  is  not  material.  Lord  v. 
Houstoun,  11  East,  62. 

There  is,  however,  an  error  in  these  proceedings  for  which 
the  judgment  must  be  reversed.  Thei'e  are  two  pleas  to  the 
action,  viz.,  payment  and  accord  and  satisfaction,  upon  which 
issues  were  joined  by  the  plaintiffs.    These  issues  have  not  been 
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tried.  A  judgment  could  not  be  taken  by  default  over  these 
pleas.  When  the  defendant  was  .called  and  failed  to  appear, 
the  only  course  for  the  plaintiffs  to  take  was,  to  have  a  jury 
impanneled  to  try  the  issues  on  these  pleas,  in  the  same  man- 
ner as  if  the  defendant  had  appeared  and  defended  the  cause. 
2  Arch.  Prac,  28;  Graham's  Prac,  631. 

Fer  Curiam. — The  judgment  is  reversed,  and  the  proceed- 
ings subsequent  to  the  entry  of  the  defendant's  default  set 
aside,  with  costs.     Cause  remanded,  &c. 

C.  W.  Ewing,  J.  S.  Newman  and  D.  H.  Colerick,  for  the 
plaintiff. 

H.  Cooper  and  S.  C.  Sample,  for  the  defendants. 


The  State,  on  the  Complaint  of  S.  Bell  v.  Allen. 

Bastardy — Error  in  Justice's  Transcript. — A  justice's  transcript  in  a 
case  of  bastardy,  stated  that  the  justice  had  adjudged  the  defendant  to  be 
the  father  of  the  child,  and  had  recognized  him  to  appear  in  the  Circuit 
Court ;  but  it  omitted  to  state  that  the  defendant  had  failed  to  compensate 
the  mother.  Held,  that  the  Circuit  Court  ought  not,  for  that  omission 
[■■■■270]  in  the  transcript,  to  discharge  the  defendant  from  his  ■■■recognizance. 
Held,  also,  that  if  the  compensation  had  been  made,  bond  given, 
&c.,  the  same  might  be  pleaded  in  the  Circuit  Court  in  bar  of  the  accusa- 
tion. 

Affidavit  of  Mother  to  Bastard. — The  mother's  affidavit  in  such  case 
need  not  state  that  she  is  resident  in  the  county,  or  that  the  child  was  boru 
there,  or  that  it  is  alive. (a) 

Recognizance,  Forfeiture  of. — After  the  defendant's  discharge  from  hip 
recognizance,  in  such  case,  it  is  too  late  for  a  motion,  on  the  part  of  the 
State,  to  have  the  recognizance  forfeited. 

ERROR  to  the  Clinion  Circuit  Court. 

Blackford,  J. — This  is  a  case  of  bastardy,  certified  by  a 
justice  of  the  peace  to  the  Circuit  Court. 

The  trans<^ript  of  the  justice  states  that  Sarah  Sell,  an 
unmarried  woman  of  Clinton  county,  on  the  20th  of  September, 

{a)Beeinan  v.  The  Stale,  t>  Blackf.,  Iflo  ;  ^effv.  The  Slate,  3  Ind.,  5U4. 

(300) 


NOYEMBEP.  TERM,  1836.  270-71 

The  State,  on  the  Complaint  of  S.  Bell,  v.  Allen. 

1834,  made  oath  before  him  that  she  had  been  delivered  of  a 
bastard  child  on  the  13th  of  June  preceding,  and  that  Jesse 
Allen  was  the  father  of  the  child.  The  transcript  also  states 
that,  upon  this  accusation,  a  warrant  issued  against  Allen,  who 
appeared  and  denied  the  charge;  and  that  after  the  complain- 
ant had  been  examined  by  the  justice  and  cross-examined  by 
the  defendant,  the  justice  adjudged  the  defendant  to  be  the 
father  of  the  child.  The  transcript  also  states  that  the  justice 
bound  the  defendant  in  a  recognizance  for  his  appearance  at 
the  next  term  of  the  Circuit  Court  to  answer  the  accusation. 

The  Circuit  Court,  on  the  defendant's  motion,  discharged 
the  defendant  from  the  recognizance. 

The  first  ground  taken  by  the  defendant  to  sustain  the  judg- 
ment below  is,  that  the  justice's  transcript  does  not  show  that 
the  defendant,  after  the  justice  had  decided  against  him,  failed 
to  compensate  the  complainant,  &c.,  as  prescribed  by  the  statute. 
This  position  is  not  tenable.  The  defendant  had  the  right, 
after  the  justice's  decision  against  him,  to  have  the  proceedings 
stayed,  by  making  compensation  to  the  mother,  &c.  But  as 
the  proceedings  were  not  stayed,  and  the  justice's  transcript 
does  not  show  the  compensation  to  have  been  made,  &c.,  we 
must  presume  in  favour  of  the  proceeding  of  the  justice,  that 
the  defendant  did  not  compensate  the  mother,  &c.,  conform- 
ably to  the  statute.  If  the  compensation  was  made,  the  bond 
given,  &c.,  before  the  taking  of  the  recognizance,  the  defendant 
is  not  without  remedy.  He  may  plead  the  fact  in  bar,  in  the 
Circuit  Court,  of  the  accusation  against  him. 

The  defendant  contends,  in  the  second  place,  that 
[*271]  the  ^complainant's  affidavit,  made  before  the  justice, 
is  defective  for  not  stating  that  she  resided  in  the 
county,  that  the  child  was  born  there,  and  that  it  was  then 
alive.  There  was  no  necessity  for  the  accusation  to  state  these 
facts.  The  statute  does  not  require  it.  The  justice's  transcript 
states  that  the  complainant  was  resident  in  th^  county,  and  it 
must  be  presumed  that  the  child  was  there  born  and  was  then 
alive.  If  the  facts  were  otherwise,  and  were  material,  the 
defendant  should  have  shown  what  thev  were. 
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The  judgment  of  the  Circuit  Court,  in  discharging  the  de- 
fendant from  the  recognizance,  is  erroneous. 

It  appears  that  after  tiie  defendant  was  discharged,  the  State 
moved  for  a  forfeiture  of  the  recognizance.  That  motion  was 
correctly  overruled.  It  was  too  late,  after  the  defendant's  dis- 
charge, to  have  his  recognizance  forfeited.  The  motion,  how- 
ever, may  now  be  renewed. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

IF.  Herod  and  C.  B.  Smith,  for  the  State. 

D.  Wallace  and  A.  S.  White,  for  the  defendant. 


Mann  v.  F.  K.  Perkins,  in  Error. 

REPLEVIN.  Pleas :  1st.  That  the  property  of  the  goods 
was  in  Solomon  Perkins;  2d.  That  the  defendant  was  a  con- 
stable, and  as  such  had  taken  the  property  by  virtue  of  an 
execution  issued  by  a  justice  of  the  peace  on  a  judgment  against 
Solomon  Perkins,  and  that  the  goods  belonged  to  Solomon 
Perkins.  Held,  that  the  second  plea  might  be  rejected  on  the 
plaintiff's  motion ;  it  being  the  same  in  substance  with  the  first. 

Previously  to  the  entry  by  a  justice  of  a  judgment  by  con- 
fession, the  judgment-debtor  must  take  an  oath  respecting  the 
fairness  of  the  judgment  as  is  prescribed  by  the  statute;  and 
the  oath  must  be  filed  and  entered  of  record  by  the  justice. 
Vide  Ex  parte  Knight,  Ante,  p.  220,  and  note.  See  5  Ind., 
107;  1  Id.,  54. 


[*272'J  *Bates  v.  Wernwag,  in  Error. 

A  PLAINTIFF  obtained  a  judgment  before  a  justice  on  a 
note  dated  the  12th  of  January,  1833,  bearing  interest  at  a 
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higher  rate  than  six  per  cent,  per  annum.  The  defendant  ap- 
pealed to  the  Circuit  Court.  Held,  that  upon  the  plaintiff's 
recovery  in  the  Circuit  Court  he  was  entitled  to  interest  up  to 
the  time  of  such  recovery  at  the  rate  mentioned  in  the  note.(l) 

(1)  In  1833,  and  soon  after  the  date  of  the  note  mentioned  in  the  text,  the 
law  relative  to  interest  was  changed.  See  note  to  Harvey  v.  Crawford,  Vnl.  2  of 
these  Eep.,  43.    See  also  Kev.  Stat.,  1838,  p.  336. 


De  Camp  and  Another  v.  Vandagrift. 

Book  Account — Evidence. — The  plaintiff's  books  of  account,  in  which  he 
has  charged  the  items  for  which  he  sues,  are  not  admissible  evidence  to 
support  his  demand. 

APPEAL  from  the  Fayette  Circuit  Court. 

Blackfoed,  J. — This  was  an  action  of  assumpsit  commenced 
before  a  justice  of  the  peace  by  Vandagrift  against  C.  and  J. 
De  Camp.  The  justice  gave  a  judgment  for  the  plaintiff,  and 
the  defendants  appealed  to  the  Circuit  Court.  Verdict  and 
judgment  in  the  Circuit  Court  for  the  plaintiff. 

The  plaintiff^'s  demand  is  for  a  great  number  of  articles  fur- 
nished the  defendants  at  various  times,  in  his  business  as  a 
blacksmith.  On  the  trial  in  the  Circuit  Court  the  plaintiff 
proved  several  of  the  items  in  his  account,  that  he  kept  correct 
and  fair  books,  and  that  he  usually  made  his  charges  on  a  slate, 
from  which  they  were  afterwards  copied  into  the  day-book. 
He  then  offered  in  evidence  his  books  of  account  to  support 
his  demand.  This  evidence  was  objected  to,  but  the  objection 
was  overruled. 

The  admission   of  these   books   of  account  in   evidence  is 

assigned  for  error,  and  we  think  they  ought  not  to  have  been 

admitted.     To  receive  as  evidence  for  a  party  the  entries  made 

by  him  in  his  books,  would  be  permitting  him  to  make 

[*273]     *  evidence  for  himself    The  common  law  of  England, 

which  we  have  adopted,  does  not  countenance  such 
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proof.  12  Viner's  Abr.,  90,  91;  Bull.  N.  P.,  282;  Marriage 
V.  Lavyrence,  3  Barn.  &  Aid.,  142.  The  entries  made  by  a 
person  in  his  books  may  be  evidence  against  him  but  not  in 
his  favour.  The  appellee  cites  some  cases  in  the  Courts  of 
New  York  and  Kew  Jersey  to  show  that  the  books  of  account 
were  correctly  admitted;  but  the  decisions  in  those  cases,  we 
presume,  are  founded  on  the  local  law  of  those  States.  The 
common  law  recognized  in  this  State  excludes  the  evidence, 
and  we  have  no  statute  on  the  subject.  •    • 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

0.  H.  Smith,  for  the  appellants. 

C.  B.  Smith,  for  the  appellee. 


Le  Clair,  Assignee,  v.  Peterson. 

Witness. —  Debt  on  a  promissory  note  for  fifty  dollars,  brought  by  the 
assignee  of  the  payee  against  the  maker.  The  defendant  offered  in 
evidence,  under  the  general  issue,  a  deposition  stating  that  the  note  was 
given  to  the  payee  in  payment  of  a  horse  which  belonged  to  the  witness 
and  the  payee ;  that  the  payee  afterwards  agreed  that  the  witness  should 
receive  from  the  defendant  one  half  the  amount  of  the  note ;  and  that  the 
witness  did  receive  from  the  defendant  twenty-five  dollars  in  part  payment 
of  the  note.  Held,  that  an  objection  to  the  deposition  on  the  ground  that 
the  witness  was  interested,  could  not  be  sustained. 

ERROR  to  the  Tippecanoe  Circuit  Court. 
.  Blackford,  J. — This  was  an  action  of  debt  commenced 
before  a  justice  of  the  peace,  and  founded  on  a  note  executed 
by  the  defendant  to  one  Pafton,  the  plaintiff^s  assignor,  for 
fifty  dollars  payable  in  goods.  Judgment  by  the  justice  for 
the  defendant.  The  plaintiff  appealed  to  the  Circuit  Court, 
and  recovered  a  judgment  for  a  small  part  of  his  demand. 
The  plaintiff  below  is  the  plaintiff  in  error. 

The  only  question    necessary    to   be    noticed    in    this    case, 
relates  to  the  admissibility  of  a  deposition  which  was  intro- 
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duced  in  evidence  by  the  defendant.  This  deposition 
[*274]     states,  that  the  ^  note  was  given  to  Patton  in  payment 

for  a  horse  which  belonged  to  the  witness  and  Patton; 
that  Patton  afterwards  agreed  that  the  witness  should  receive 
from  the  defendant  one-half  the  amount  of  the  note;  and  that 
the  witness  did  receive  from  the  defendant  twenty -five  dollars 
in  property  in  part  payment  of  the  note.  The  deposition  was 
objected  to  on  the  ground  that  the  witness  was  interested,  but 
the  objection  was  overruled. 

This  deposition  was  properly  admitted.  If  the  witness  has 
no  right  to  the  amount  received  by  him,  he  will  be  liable  for 
it  to  the  plaintiff  or  to  Patton,  should  the  plaintiff  fail  in  this 
suit;  and  should  the  plaintiff  succeed,  the  witness  will  be 
liable  for  the  same  amount  to  the  defendant.  The  witness, 
therefore,  stands  indifferent  between  these  parties.  He  has  no 
interest  in  the  event  of  the  suit,  nor  can  the  verdict  be  given 
in  evidence  for  or  against  him  in  any  subsequent  suit  in  which 
he  may  be  a  party.  This  decision  is  founded  on  the  cases  of 
Mderton  v.  AtJcinson,  7  T.  Rep.,  476,  and  Larbalestier  v.  Clark, 
1  Barn.  &  AdoL,  899.  The  case  of  BucUand  v.  Tankard,  5 
T.  Rep.,  578,  looks  the  other  way,  but  that  case  is  substantially 
overruled  by  the  subsequent  authorities. 

It  may  be  said,  that  the  establishment  of  the  validity  of  the 
payment  would,  by  defeating  the  action,  free  the  witness  from 
a  liability  fOr  the  costs  of  that  action,  for  which  he  would 
otherwise  be  liable  to  the  defendant ;  but  for  which  he  could 
iu  no  event  be  accountable  to  the  plaintiff.  The  truth  is, 
however,  that  the  establishing  of  the  payment  would  not 
defeat  the  plainiff's  suit  for  any  thing  known  to  the  Court 
when  the  objection  to  the  deposition  was  made.  The  note  was 
before  the  Court.  The  amount  of  it  was  fifty  dollars.  There 
were  payments  endorsed  on  it,  as  received  by  Patton,  amount- 
ing to  nineteen  dollars.  The  presumption  therefore  was,  that 
though  the  payment  of  twenty-five  dollars  to  the  witness  were 
allowed,  there  was  still  a  balance  due  for  which  the  plaintiff 
would  have  judgment  together  with  costs.  If,  then,  the  law  in 
•these  cases  is,  of  which,  however,  we  give  no  opinion,  that  a 
Vol-.  IV.— 20  (305) 
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preponderating  interest  to  defeat  the  action  is  given  to  a 
witness,  when  he  is  liable  to  the  defendant  for  the  costs  which 
the  plaintiff,  by  avoiding  the  payment  to  the  witness,  would 
necessarily  recover  of  the  defendant,  that  law  does  not  apply 
to  this  case. 

There  is  another  reason  why  that  law,  if  it  be  as  above 
supposed,  does  not  apply  here.  There  was  no  pi'oof 
[*275]  before  the  *  Court,  that  the  witness  had  obtained  the 
payment  by  fraud.  His  deposition  only  says,  that  he 
was  entitled  to  one-half  the  amount  of  the  note,  and  that  he 
received  it  of  the  defendant;  but  it  does  not  state,  nor  does 
the  record  show,  what  representations,  if  any,  were  made  by 
the  witness  when  he  received  the  payment.  The  Court  could 
not  presume,  in  the  absence  of  proof,  that  the  witness  had 
obtained  the  payment  by  fraud ;  and  if  it  were  not  so  obtained, 
he  could  not  be  liable  to  the  defendant  for  the  costs  in  ques- 
tion.    Larbalistier  v.  Clark,  above  cited. 

Pei^  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs.     To  be  certified,  &c. 

A.  S.  White  and  R.  A.  Lockwood.  for  the  T)laintiff. 

J.  Pettit  for  the  defendant. 


Ceews  v.  Sheets. 

Justice  op  the  Peace — Neglect  to  Transmit  Papers  in  Appeax  Case. — 
A  justice  of  the  peace  rendered  a  judgment  for  A  the  plaintiff,  and  the 
defendant  B  appealed.  The  justice  failed  to  transmit  the  papers  in  time  to 
the  clerk's  office,  and  the  appeal  was  dismissed.  B  sued  the  justice  for  this 
neglect.  Held,  that  the  declaration,  in  such  case,  should  state  that  B  had 
a  good  defense  to  the  whole  or  a  part  of  A's  demand.(a) 

APPEAL  from  the  Boone  Circuit  Court. 
Blackford,  J. — Trespass   on   the   case   against  Sheets,   a 
justice  of  the  peace,  for  a  neglect  of  duty.     The  declaration 

(a)PeX4tr,  v.  land,  5  Blaokf.,  12. 
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states  that  John  Dye  recovered  a  judgment  before  the  defend- 
ant, a  justice  of  the  peace,  against  the  plaintiff  for  the  sum  of 
fifty  dollars;  that  the  plaintiff,  within  thirty  days  from  the 
judgment,  filed  a  good  appeal -bond  which  was  accepted  by  the 
justice;  and  that  it  thereby  became  the  duty  of  the  justice  to 
transmit  the  papers  in  the  cause  to  the  clerk's  office,  within 
twenty  days  after  the  appeal-bond  was  filed.  The  declaration 
states  further,  that  the  justice  did  not,  within  the  twenty  days, 
transmit  the  papers  to  the  clerk's  office;  and  that  the  appeal 
was  consequently  dismissed  at  the  plaintiff's  costs.  Damage 
$200.     The    declaration  was  demurred  to,  and  a  judgment 

rendered  for  the  defendant. 
[*276]         *This  declaration  is  objectionable  for  not  stating, 

that  Crews  had  a  good  defense  to  the  whole  or  a  part 
of  the  original  demand.  It  appears  to  us  that,  without  such 
a  defense,  the  plaintiff  can  have  no  reason  to  complain  that  he 
lost  the  appeal  by  the  neglect  of  the  justice.  He  could  have 
derived  no  benefit  from  the  appeal,  unless  he  had  some  defense 
to  make  to  the  suit. 

Actions  against  sheriffs  for  escapes  are  similar  in  principle 
to  the  case  before  us.  When  the  suit  against  a  sheriff  is  for 
an  escape  on  mesne  process,  the  declaration  must  aver  a  good 
cause  of  action  against  the  original  defendant ;  and  when  the 
action  is  for  an  escape  on  execution,  the  judgment  on  which 
the  execution  issued  must  be  averred.  2  Stark.  Ev.,  740,  742. 
The  law  must  be  the  same  in  the  case  we  are  considering.  If 
the  plaintiff  in  the  justice's  Court  had  been  refused  an  appeal, 
and  he  had  sued  the  justice  for  the  refusal,  the  declaration 
must  have  shown  a  cause  of  action  in  the  original  suit.  So, 
when  the  defendant  before  the  justice  sues  him  for  the  refusal 
of  an  appeal,  his  declaration  should  allege  that  he  had  a  good 
defense  to  the  whole  or  a  part  of  the  demand  for  which  the 
judgment  was  rendered.  There  must  be  a  breach  of  duty  in 
these  cases  of  which  the  plaintiff  has  a  right  to  complain,  and 
from  which  the  law  will  presume  that  he  has  sustained  a 
damage. 

This  case  is  not  like  an  action  by  a  client  against  his  attor- 
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ney  for  neglecting  to  plead  to  a  suit.  The  client  is  not,  in 
such  a  case,  obliged  to  show  that  he  had  a  good  defense  to  the 
original  demand.  Godefroy  v.  Jay,  7  Bing.,  413.  In  that 
case,  there  is  a  contract  between  the  attorney  and  client 
founded  upon  a  valid  consideration,  and  the  negligence  is  a 
breach  of  that  contract.  But  the  gravamen  in  the  present 
case  is  not  a  breach  of  contract  but  a  tort.  It  is  the  justice's 
neglect  of  his  duty,  and  the  plaintiff's  consequent  loss  of  his 
defense  to  the  original  action,  which  are  the  foundation  of  the 
suit.  The  declaration  before  us,  therefore,  should  not  only 
have  stated  the  negligence  of  the  justice,  but  it  should  also 
have  shown  that  the  plaintiff  had  a  good  defense  to  the  whole 
or  a  part  of  the  action,  which  defense  had  been  lost  by  the 
negligence  complained  of.  The  existence  of  such  a  defense  is 
not  averred  in  this  declaration,  and  the  plaintiff  has  therefore 

shown  no  cause  of  action. 
[*277]         ^Per   Curiam. — The    judgment    is    affirmed   with 
costs.     To  be  certified,  &c. 

J.  Morrison  and  W.  Quarks,  for  the  appellant. 

a.  Brown  and  C.  C.  Nave,  for  the  appellee 


Young  v.  Tustin,  an  Infant. 

Tbespass — Counsel  Fees. — The  jmy,  in  trespass  to  personal  property,  can 

not  increase  the  amount  of  their  verdict  for  the  plaintiff  by  an  allowance  of 

counsel  fees. 
Same — Damages. — The  plaintiff  in  such  suit  can  not    recover  damages 

which  are  not  implied  by  law  from  the  wrong  committed,  unless  they  are 

specially  stated  in  the  declaration. 

APPEAL  from  the  Shelby  Circuit  Court. 

Blackford,  J. — J.  Titstin,  an  infant,  by  A.  Tustin,  his  next 
friend,  sued  Young  in  an  action  of  trespass.  The  ground  of 
action  is  the  killing  of  the  plaintiff's  horse  by  fastening  a  heavy 
piece  of  wood  to  his  neck.  Damage,  $150.  Two  pleas :  1st, 
the  general  issue;  2d,  that  the  horse  was  trespassing  on  the 
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defendant's  enclosure,  wherefore  he  put  a  yoke  on  him,  &g. 
The  second  plea  was  demurred  to,  and  the  demurrer  correctly- 
sustained.  The  cause  was  tried  on  the  general  issue,  and  the 
plaintiff  obtained  a  verdict  and  judgment  for  forty-five  dollars. 

The  Court  refused  to  instruct  the  jury  that  the  plaintiff 
could  not  recover  counsel  fees,  but  instructed  them  that  they 
might  give  the  plaintiff,  by  way  of  damages,  his  reasonable 
expenses  in  the  prosecution  of  the  suit.  The  Court  committed 
an  error  in  refusing  the  instructions  asked  for,  and  in  giving 
those  which  were  given.  The  jury  can  not  increase  the  amount 
of  their  verdict  for  the  plaintiff  by  the  allowance  of  counsel 
fees.  The  only  fee  of  that  character  which  a  successful  plain- 
tiff can  be  entitled  to,  is  that  which  the  statute  denominates  an 
attorney's  fee,  and  that  is  only  recovered  by  its  being  included 
in  the  judgment  for  costs. 

There  is  another  objection  which  not  only  applies  to  the 
instructions  refused,  but  also  to  those  which  were  given.  This 
is  not  a  cause  in  which  any  damages,  not  naturally  and 
[*278]  *  necessarily  arising  from  the  killing  of  the  horse, 
could  be  recovered;  because  the  declaration  contains 
no  averment  that  any  such  damages  had  been  sustained.  This 
objection  to  the  recovery  of  the  counsel  fees  and  expenses  in 
question,  were  there  no  other  objection  to  their  recovery,  would 
be  fatal.  In  actions  of  trespass,  the  plaintiff  can  not  recover 
damages  which  are  not  implied  by  law  from  the  wrong  com- 
mitted, unless  they  are  specially  stated  in  the  declaration.  1 
Chitt.  PL,  441. 

In  the  case  under  consideration  the  instructions  refused 
should  have  been  given,  and  those  given  should  have  been  re- 
fused. 

Per  Curiam. — The  judgment  is  reversed  and  the  verdict  set 
aside  at  the  costs  of  the  prochein  amy.     Cause  remanded,  &c. 

J.  Byman,  for  the  appellant. 

P.  Sweetser  and  S.  Major,  for  the  appellee. 

END  OF  NOVEMBER  TERM,  1836. 
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AEGUED  AND  DETEKMINED 


SUPREME  COURT  OF  JUDICATURE 


STATE  OF  INDIANA, 


AT  INDIANAPOLIS,  MAY  TERM,  1837,  IN  THE  TWENTY-FIKST 
YEAE  OF  THE  STATE. 


MEMOEANDA. 


JOHN  T.  M'KINNEY,  Esquire,  one  of  the  Judges  of  this 
Court,  died  in  the  last  vacation  at  his  residence  in  Broohville. 
He  was  succeeded  by  Jeremiah  Sullivan,  Esquire,  who  took  his 
seat  on  the  third  day  of  the  present  term. 


"Welborn  and  Others  v.  Jolly. 

Death  op  Judgment-Debtob — Form  of  Execiition — A  transcript  of  the 
judgment  of  a  justice  of  the  peace,  with  a  certificate  that  an  execution  on 
the  judgment  had  been  returned  "no  property  found,"  was  filed  in  the 
clerk's  office  of  the  Circuit  Court  for  the  purpose  of  obtaining  an  execution 
from  that  Court.     After  the  transcript  was  filed,  and  before  the  execution 
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iBsued,  the  judgment-debtor  died.  Held,  that  in  such  case,  the  scire  facias 
to  have  execution  from  the  Circuit  Court,  should  be  not  only  against  the 
heirs  of  the  deceased,  but  aiso  against  his  executors  or  administrators,  and 
the  terre-tenants,  if  any. (a) 

ERROR  to  the  Fosey  Circuit  Court. 

Dewey,  J. — ^Tbis  is  a  proceeding  for  the  purpose  of  obtain- 
ing execution  from  the  Circuit  Court  on  a  judgment  of  a  justice 
of  the  peace.     It  is  instituted  under  the  48th  section 
r*280]     of  *the  "act  regulating  the  jurisdiction  and  duties  of 
justices  of  the  peace."     Rev.  C,  1831,  p.  309. 

A  transcript  of  a  judgment  in  favour  of  the  appellee  against 
Jesse  Y.  Welborn,  rendered  by  a  justice,  was  filed  in  the  clerk's 
office,  together  with  a  certificate  that  execution  upon  the  same 
had  been  issued  to  the  proper  officer,  and  by  him  returned  "no 
property  found."  A  scire  facias  issued  from  the  Circuit  Court 
against  Jesse  Y.  Welborn,  and  was  served  upon  him;  but 
before  any  further  steps  were  taken,  his  death  was  suggested 
upon  the  record,  and  the  suit  abated.  On  motion  of  the 
appellee,  an  order  for  a  scire  facias  was  obtained  against  the 
heirs  of  the  deceased,  (naming  them),  who  are  the  appellants. 
The  writ  accordingly  issued  against  them  by  name,  describing  - 
them  as  heirs.  Neither  executor,  administrator,  nor  terre- 
tenant,  is  mentioned  in  it.  The  appellants  appeared  to  the 
scire  facias.  A  part  of  them  moved  the  Court  to  quash  the 
writ.  One  pleaded  riens  per  descent,  to  which  there  was  a 
general  demurrer.  Another  being  under  the  age  of  twenty- 
one  years,  by  his  guardian  ad  litem,  prayed  that  the  parol 
might  demur  until  his  full  age.  The  Court  overruled  the 
motion  to  quash,  sustained  the  demurrer  to  the  plea,  rejected 
the  prayer  of  the  infant,  and  rendered  final  judgment  of  execu- 
tion against  all  the  appellants. 

The  view  we  shall  take  of  this  cause  precludes  the  necessity 
of  deciding  whether  or  not  the  common  law  practice  of  staying 
proceedings  against  an  infant  until  his  full  age  has  beett 
adopted  into  our  system  of  jurisprudence. 

(a)Vance  v.  Cowing,  13  Ind.,  460;  St.  John  v.  Sardwick,  11  Ind.,  252;  Grave*  t.  Skeels,  tt 
Ind.,  107;   Williams  v.  Morehouse,  6  Blackf.,  215. 
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The  question  arising  imder  the  motion  to  quash  the  writ, 
and  that  presented  by  the  demurrer,  are  the  same;  for,  allowing 
the  plea  of  rie7is  per  descent  to  be  well  pleaded,  (as  to  which 
we  give  no  opinion),  the  demurrer,  as  well  as  the  motion, 
involves  the  sufficiency  of  the  schx  facias,  which  performs  the 
office  of  a  declaration.  The  objection  to  it  is  that  it  does  not 
include  the  executor  or  administrator  of  Jesse  Y.  Welborn,  nor 
show  any  cause  for  the  omission. 

By  the  common  law,  a  scire  facias  must  issue  against  the 
personal  representative  of  a  person  dying  after  judgment, 
before  his  lands  can  be  reached  in  the  hands  of  his  heirs,  or 
the  terre-tenants.  2  Tidd's  Prac,  1059;  6  Bac.  Abr.,  114,  tit. 
Sci.  Fa.     The  reason  is,  that  assets  are  first  chargeable  with 

the  payment  of  debts. 
[*281]         ^Although  a  literal  construction  of  the  clause  of 

the  statute  under  which  this  proceeding  has  been  insti- 
tuted, seems  to  give  a  creditor  by  judgment  of  a  justice,  the 
choice  of  proceeding,  either  against  the  "executors,  adminis- 
trators or  heirs,"  and  terre-tenants,  if  any,  we  can  not  suppose 
that  the  Legislature  designed  to  render  the  land  liable  on  such 
a  judgment  immediately  after  the  decease  of  a  debtor.  Such 
an  interpretation  would  be  incompatible  with  that  provision 
of  the  probate  law  which  provides  that  no  executor  or  admin- 
istrator shall  b§  sued  in  less  than  one  year  after  obtaining 
letters  testamentary  or  of  administration.  Indeed,  it  would  be 
equally  hostile  to  various  other  provisions  of  that  law.  Nor  can 
we  believe  that  it  was  the  design  of  the  Legislature  to  make  a 
distinction  between  the  judgments  of  the  Circuit  Courts  and 
those  of  justices  advantageous  to  the  latter.  Yet  such  would 
be  the  result  should  we  construe  the  clause  of  the  statute  in 
question  to  mean  that  the  real  estate  of  a  deceased  person 
might  be  reached  by  proceedings  prescribed  by  it,  immediately 
after  his  death.  There  is  no  mt)de  pointed  out  by  our  statutes 
by  which  a  judgment  of  the  Circuit  Court  against  a  decedent 
can  be  enforced  against  real  estate,  until  after  the  assets  in  the 
hands  of  the  executor  or  administrator  have  been  found  to  be 
insufficient  for  the  payment  of  debts.     And  even  after  judg- 
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ment  is  obtained  against  the  executor  or  administrator,  and  an 
execution  returned  unsatisfied,  further  proceedings  against 
them,  conjointly  with  the  heirs  and  devisees,  are  requisite 
before  land  can  be  reached.     Rev.  Code,  1831,  pp.  243,  244. 

The  execution  contemplated  by  the  act  which  we  are  con- 
sidering runs  against  "the  goods  and  chattels,  lands  and  tene- 
ments" of  the  deceased.  Why  should  it  run  against  "goods 
and  chattels,"  unless  the  executor  or  administrator,  who  has 
the  management  of  them,  is  to  be  made  a  }'arty  to  the  pro- 
ceedings of  which  it  is  the  result? 

On  the  whole,  we  think  the  spirit  of  this  act,  as  well  as  the 
general  policy  of  our  legislation,  which  considers  the  person- 
alty of  either  living  or  deceased  persons  as  the  first  fund  for  the 
satisfaction  of  debts,  requires  the  executor  or  administi:ator  and 
the  heir,  and  terre-tenant,  if  any,  to  be  made  parties  to  the 
scire  facias.      That  not  having   been  done   in  this  case,  the 

Circuit  Court  erred  in  not  quashing  the  writ. 
[*282]         ^ P^r  Curiam. — The  judgment  is  reversed,  and  the 
proceedings  subsequent  to  the  abatement  of  the  suit 
by  the  death  of  Jesse  Y.  Welborn  set  aside,  with  costs.     Cause 
lemanded  for  further  proceedings,  &c. 

W.  T.  T.  Jones  and  /.  R.  E.  Goodlet,  for  the  appellants. 

J.  Pitcher,  for  the  appellee. 


RuDisiLL  V.  Sill. 


False  Eecital  in  Pleadings — Practice. — If  in  a  suit  on  a  specialty,  the 
defendant  obtain  oyer  of  the  instrument,  and  then  set  it  out  untruly  in  a 
material  part  and  demur  to  the  declaration,  the  Court,  on  the  plaintiff's 
motion,  will  set  aside  the  demurrer,  and  render  judgment  in  his  favour  for 
want  of  a  plea,  unless  the  defendant  obtain  leave  to  proceed  more  correctly. 

APPEAL  from  the  Boone  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  debt.  The  declaration 
describes,  as  the  cause  of  action,  a  single  bill  for  the  payment 
of  a  sum  of  money  "on  or  before  the  20th  day  of  Februarij." 
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The  defendant  below  having  obtained  oyer  of  the  deed 
[*283]  declared  *on,  set  out  an  instrument  jmyable  "on  or 
before  the  12th  day  o?  February,  and  demurred  gener- 
ally. The  plaintiff  below  having  produced  to  the  Court  the 
writing  obligatory  on  which  the  action  was  founded,  which 
corresponded  with  the  description  of  it  in  the  declaration, 
moved  the  Court  to  reject  the  demurrer  because  of  the  mis- 
recital.  The  demurrer  was  rejected,  and  the  defendant  making- 
no  further  defense,  judgment  was  rendered  against  him  by  nil 
dicit.     The  error  assigned  is  the  rejection  of  the  demurrer. 

A  party  who  has  obtained  oyer  of  a  specialty  may  waive 
the  benefit  of  it  if  he  please,  but  if  he  professedly  set  it  out 
upon  the  record,  he  is  bound  to  recite  it  truly  and  entire;  and 
if  he  misrecite  it,  his  adversary  has  a  remedy  against  the  con- 
sequences of  the  misrecital  by  the  usual  English  practice,  in 
either  of  two  ways :  He  may  sign  judgment  as  for  want  of  a 
plea,  or  he  may  make  the  misrecited  deed  a  matter  of  record 
by  enrollment  and  demur.  This  latter  mode  of  proceeding, 
however,  is  applicable  only  to  a  plea  averring  matter  of  fact, 
and  can  not  be  pursued  in  regard  to  a  demurrer  containing 
false  recitals.  And  it  has  also  been  held,  that  instead  of  adopt- 
ing either  of  these  modes  of  remedy,  the  pleader  of  the  deed 
may  move  the  Court  to  quash  the  false  plea.  4  T.  Rep.,  370. 
Our  practice  does  not  admit  of  a  party  signing  judgment;  he 
is  nevertheless  not  bound  to  answer  pleading  containing  untrue 
recitals  upon  oyer;  he  may  move  the  Court  to  reject  such 
pleading,  and  upon  his  motion  being  granted  take  judgment 
for  want  of  pleading,  unless  his  adversary  obtain  the  leave  of 
the  Court  to  proceed  more  correctly. 

It  has  been  contended  that  a  plea  containing  a  misrecital  is 
distinguishable  from  a  demun-er  of  a  similar  character,  and  that 
although  such  a  plea  may  be  set  aside  upon  motion,  it  would 
be  improper  to  treat  a  demurrer  in  the  same  manner,  because 
the  latter  may  reach  other  defects  of  the  declaration  than  the 
apparent  variance  produced  by  the  false  recital,  and  that  there- 
fore there  should  be  a  joinder  in  demurrer,  after  enrolling  the 
true  deed.     The  distinction  is  not  well  taken.     The  reason  of 
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aigning  judgment,  or  of  rejecting  the  plea  on  motion,  is,  that 
the  false  recital  contained  in  it  is  a  breach  of  the  condition, 
upon  which  the  pleader  undertakes  to  avail  himself  of  the 
benefit  of  oyer,  that  he  shall  recite  truly  every  material  part 
of  the  deed,  of  which  profert  has  been  made  by  the 
[*284]  other  party.  *Gould's  Plead.,  450.  This  condition  is 
equally  broken,  whether  the  privilege  gained  by  oyer 
be  abused  by  false  recital  in  a  demurrer  or  plea.  In  either  case, 
the  party  persevering  in  such  an  error  subjects  himself  to  a 
judgment  by  nil  dicit. 

Per  Curiam. — The  judgment  is  affirmed  with  five  per  cent, 
damages  and  costs. 

A.  S.  White  and  R.  A.  Lochwood,  for  the  appellant.  % 

I.  Naylor,  for  the  appellee. 


[*285]  *  Stinson  v.  Butler  and  Others. 

Ohio  Eiver  as  a  Boundary. — Where  land  is  bounded  by  the  Ohio  river  on 
the  Indiana  side,  the  owner's  right  extends  to  low-water  mark.(a"l 

ERROR  to  the  Vanderburgh  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  trespass  quare 
clausum  /regit,  brought  by  Stinson  against  Butler  and  others. 
Plea,  not  guilty.     Verdict  and  judgment  for  the  defendants. 

On  the  trial,  the  plaintiff  asked  the  Court  to  instruct  the 
jury — That  where  lands  are  bounded  by  the  Ohio  river  on  the 
Indiana  side,  the  owner's  right  extends  to  low-water  mark. 
This  instruction  was  refused.  The  record  shows  that  the 
instruction  was  applicable  to  the  evidence  in  the  cause. 

We  think  that  the  instruction  ought  to  have  been  given". 
The  proprietors  of  land  situated  in  this  State,  and  bounded  on 
one  side  by  the  Ohio  river,  must  be  considered  as  owning  the 
soil  to  the  ordinary  low-water  mark.     The  English  authorities 

(n)Cowden  v.  Kerr,  G  Blackf.,  280 ;  Bainhridge  v.  Sherlock,  29  Ind.,  364  ;   Gentile  v.  The  Slate, 
Id.,  409. 
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relied  on  by  the  defendants,  to  show  that  high-water  mark  is 
tlic  boundary,  are  all  cases  respecting  waters  which  ebb  and 
flow  with  the  tide,  and  which  are  therefore  considered  as  a 
part  of  the  sea.  These  cases  have  no  application  to  the  ques- 
tion before  us. 

The  State  of  Virginia,  being  the  proprietor  of  the  lands  on 
both  sides  of  the  river,  ceded  to  the  LPriited  States  her  right  to 
the  territory  "  situate,  lying,  and  being,  to  the  north-west  of 
the  river  Ohio.''  It  is  decided  that,  under  this  grant,  the 
ordinary  low-water  mark  of  the  river,  is  the  boundary  of  the 
territory  granted.  Handly's  Lessee  v.  Anthony,  5  Wheat., 
374.  And  we  are  of  opinion  that  when  the  United  States,  or 
any  of  her  grantees.,  convey  any  of  this  land  situate  on  the 
Eiver,  in  Indiana,  without  a  special  contract  to  the  contrary, 
the  same  mark  must  be  considered  as  the  boundary  of  the 
grant. 

Per  Curiam. — The  judgment  is  reversed  and  the  verdict  set 
aside  with  costs.     Cause  remanded,  &c. 

S.  Judah,  for  the  plaintiff*. 

J.  A.  Brackenridge,  for  the  defendants. 


[*286]  *Rasor  v.  Quali^. 

Trespass — License. — Trespass  for  breaking  the  plaintiff's  close  and  taking 
away  his  grain.  Special  plea,  that  the  close  was  the  freehold  of  A,  and 
that  by  his  license  the  defendant  entered,  &c.  Held,  that  the  plea  was 
good.  Held,  also,  that  the  facts  contained  in  the  plea  might  be  given  in 
evidence  under  the  general  issue.(a) 

Growing  Crops. — A  person  having  a  pre-emption  right  to  a  certain  tract  of 
United  Stat^^'  land,  which  right  was  to  expire  on  a  certain  day,  sowed  grain 
on  the  land  which  he  knew  would,  on  that  day,  be  unripe,  and  then  per- 
mitted the  time  to  expire  without  making  the  purchase.  Held,  that  a 
stranger,  who  afterwards  purchased  the  land  of  the  United  States,  was 
entitled  to  the  growing  crop.(6) 


{a)Grounour  v.  Daniels,  7  Blackf.,  108. 

(h)Stewart  v.  Uayytes,  6  Blackf.,  163. 
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APPEAL  from  the  Franklin  Circuit  court. 

Blackford,  J. — Trespass  quare  clausum  f regit,  brought  by 
George  Rasor  against  Nicholas  Quails.  There  are  two  counts 
in  the  declaration.  The  first  is  for  breaking  the  plaintiff's 
close  in  August,  1836,  and  taking  and  carrying  away  a  certain 
quantity  of  his  grain.  The  second  count  is  for  forcibly  taking 
and  carrying  away  a  certain  quantity  of  other  grain  belonging 
to  the  plaintiff.  The  defendant  pleaded  the  general  issue.  He 
also  pleaded  in  bar  to  the  first  count,  the  following  special 
plea,  viz:  that  the  close  in  that  count  mentioned  now  is,  ai.,. 
at  the  time  when,  &c.,  was,  the  soil  and  freehold  of  one  Joan 
M.  Quails;  and  that  the  defendant,  on,  &c.,  by  the  license  ot 
the  said  John  31.  Quails,  broke  and  entered  the  close,  and  took 
and  carried  away  the  grain ;  which  is  the  same  trespass,  &c. 
The  special  plea  was  demurred  to,  but  the  demurrer  was  over- 
ruled. No  formal  judgment  was  rendered  on  the  demurrer, 
and  the  parties  went  to  trial  on  the  general  issue  to  the  whole 
declaration. 

After  the  evidence  was  closed,  the  Court  instructed  the  jury 
as  follows :  that  if  it  was  proved  that  the  plaintiff  had  a  pre- 
emption right  to  the  premises,  which  expired  in  June,  1836 ; 
that  the  crop  which  was  sued  for  was  put  in  during  the  exist- 
ence of  that  right,  and  was  unripe  and  growing  when  the  right 
expired;  and  that  the  defendant,  after  the  expiration  of  this 
pre-emption  right,  bought  the  land  of  the  United  States  and 
took  the  growing  crop;  the  crop  belonged  to  the  defendant, 
and  the  jury  ought  to  find  in  his  favour. 

A  verdi'jt  was  found  for  the  defendant,  and  there  was  a 
judgment  accordingly. 
[*287]         *The  first  question  submitted  by  the  parties  is,  was 
the  special  plea  to  the  first  count  valid? 

That  question  we  decide  in  the  affirmative.  The  ground  of 
action  contained  in  the  first  count,  is  the  breaking  and  entering 
the  plaintiff's  close.  The  taking  away  the  grain  haentioned  in 
that  count,  belongs  to  the  description  of  the  trespass,  and  is 
only  laid  by  way  of  aggravation.  It  was  not  necessary  that 
the  i)lea  should  notice  this  matter  of  aggravation,  as  appears 
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by  the  following  cases :  In  trespass  for  breaking  and  entering 
the  plaintiff's  house,  debauching  his  daughter  and  getting  her 
with  child,  per  quod  servitium  amisit,  if  the  defendant  can 
justify  the  entering  of  the  house,  he  defeats  the  action.  Ben- 
nett V.  Alleott,  2  T.  R.,  166.  So,  in  trespass  for  breaking  and 
entering  the  plaintiff's  house,  and  expelling  him  therefrom,  a 
justification  of  the  breaking  and  entering  the  house  is  a  bar  to 
the  suit.  Taylor  v.  Cole,  3  T.  R.,  292.  It  is  therefore  settled, 
that  all  the  defendant  had  to  show,  in  answer  to  the  first 
count,  was,  that  he  had  a  right  to  enter  on  the  premises ;  and 
we  are  next  to  enquire,  whether  that  right  is  shown  by  the 
plea.  It  is  decided,  that  a  person  having  the  freehold  and  a 
right  to  the  possession,  may  enter  on  the  close  even  bv  force, 
without  subjecting  himself  to  an  action  of  trespass  bv  the 
party  in  possession.  Taunton  v.  Costar,  7  T.  R.,  427;  Butcher 
V.  Butcher,  7  Barn.  &  Cress.,  399.  And  any  person,  by  virtue 
of  an  authority  from  such  owner,  may  do  the  same.  There  is, 
indeed,  a  decision  in  point  to  show,  that  proof  that  the  freehold 
was  in  a  third  person,  and  that  the  defendant  entered  under 
his  authority,  is  a  good  defense  to  a  charge  of  breaking  the 
close.  Biersly  and  NeveVs  case,  1  Leonard's  Rep.,  301.  This 
case  in  Leonard  is  cited  in  Gilbert's  Evidence,  p.  255,  and  is 
approved  by, Justice  Lawrence  in  Argents.  Durrani,  8  T.  R., 
405.  These  authorities  prove,  that  the  facts  contained  in  this 
special  plea,  are  an  answer  to  the  charge  in  the  first  count  of 
breaking  the  plaintiff's  close;  and  they  must  consequently  be 
considered  a  sufficient  answer  to  that  count.  The  defendant 
had  his  choice  to  plead  these  facts  specially,  or  to  give  them  in 
evidence  under  the  general  issue,     1  Chitt.  Plead.,  538,  541. 

The  second  question  in  the  cause  is,  were  the  instructions  to 
the  jury  correct? 

Tliis  question  must  also  be  decided  in  the  affirmative.     The 

act  of  Congress  of  1834,  which  revives  a   previous 

[*288]     law  granting  *  pre-emption  rights  to  settlers  on  the 

public  lands,  is  the    act  under  which  the  plaintiff's 

right  of  pre-emption  was  claimed.     That  act  expired,  by  its 

own  limitation,  on  the  19th  of  June,  1836.     Acts  of  Congress, 
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1834,  p.  28.  The  plaintiff  therefore  knew  when  he  planted  in 
1836,  whether  the  crop  could  ripen  or  not  before  his  pre-emp- 
tion right  must  expire ;  and  his  claim  to  the  crop  in  question, 
may  be  tested  by  the  rule  that  regulates  the  claim,  which  a 
lessee  for  a  certain  term  of  years  has  to  the  emblements  that 
are  growing  when  his  lease  expires.  The  law  has  always  been, 
that  if  such  a  lessee  for  years,  in  the  last  year  of  his  term, 
sow  a  crop,  and  it  be  not  ripe  and  cut  before  the  expiration  of 
the  term,  the  landlord  is  entitled  to  the  crop.  It  was  the 
tenant's  own  folly  say  the  books,  to  sow  when  he  knew  with 
certainty  that  his  lease  would  be  at  an  end  before  the  time  of 
harvest.  2  Blacks.  Comm.,  145;  4  Kent's  Comm,,  109.  So, 
it  may  be  said  here  with  the  same  propriety,  that  it  was  the 
plaintiff's  folly  to  plant  the  crop  in  question,  when  he  knew 
that  his  pre-emption  right  must  expire  before  the  crop  could 
be  ripe.  According  to  the  facts  assumed  in  the  instructions  to 
the  jury,  the  opinion  of  the  Circuit  Court  is  correct,  that  the 
crop  mentioned  in  the  declaration  belonged  to  the  purchaser  of 
the  land. 

Pel'  Curiam — The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

J.  Ryman,  for  the  appellant. 

G.  Holland,  for  the  appellee. 


Lynch  v.  Wilson. 


Variance — PiiEADiNG. — Covenant  on  a  lease  of  a  tavern  with  certain 
articles  for  house-keeping.  Among  the  articles  specified  in  the  declaration, 
are  three  termed  two  was-pans  and  one  pair  of  waffle.  The  lease  produced  on 
oyer  mentions  the  same  articles  with  those  s6t  out  in  the  declaration,  but 
describes  the  three  above-named  as  two  wash-pam,  and  one  pair  of  waffle-irons. 
The  lease  produced  showed  also  that  several  words  in  it  (which  were 
in  the  declaration),  had  been  crossed  with  a  pen,  but  in  such  a  manner 
as  to  leave  them  legible.  The  declaration  did  not  profess  to  set  out  the 
lease  in  hcec  verba.  Held,  that  a  demurrer  for  the  variance  could  not  be 
sustained,  (a) 

(o)  See  Alvord  v.  Moffalt,  10  Ind.,  36(j ;   Burton  v.  T7ic  State,  6  Blackf.,  339. 
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[*289]     "■••Same. — Wlien  the  pleader  professes  to  give  the  tenor  of  a  ^v  riling. 

or  when  oyer  of  a  deed  is  given  and  non  est  factum  pleaded,  or  whei; 

a  record  is  described  and  nvl  tiel  record  pleaded,  verbal  variances,  except  in 

cases  of  misspelling  where  the  idem  sonans  is  preserved  and  the  sense  of  the 

word  not  changed,  are  fatal. 

APPEAL  from  the  Putnam  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  covenant.  The  decla- 
ration sets  forth  a  lease  of  a  tavern  stand,  together  with  a  great 
variety  of  articles  of  household  stuff.  Among  those  specified 
are  three,  which  are  termed  "  two  was-pans "  and  "  one  pair  of 
waffle.'^  On  oyer,  the  defendant  in  the  Court  below  spread 
upon  the  record  a  demise,  enumerating  the  same  articles  as 
those  alleged  in  that  in  the  declaration,  but  describing  the 
three  above-named  as  "two  wash-pans"  and  "one  pair  of 
waffle-irons."  It  appears,  also,  from  the  record,  that  many  of 
the  words  in  the  lease,  as  set  out  on  oyer,  are  crossed  by  the 
mark  of  a  pen,  but  in  such  a  manner  as  to  leave  them  legible 
and  sensible. 

The  defendant  demurred,  demurrer  overruled  and  judgment 
for  plaintiff. 

It  is  contended  that  there  is  a  variance  between  the  lease 
described  in  the  declaration  and  that  set  out  on  oyer,  in  two 
particulars;  one  as  to  the  wash-pans  and  waffle-irons,  and  an- 
other produced  by  the  crosses  traced  over  a  part  of  the  words 
in  the  demise  exhibited  on  oyer. 

There  are  two  classes  of  cases  in  which,  in  setting  out  writ- 
ten instruments  in  pleading,  literal  accuracy  is  necessary; 
where  the  pleader  professes  to  give  the  tenor  of  the  writing, 
and  where,  on  oyer,  a  deed  is  recited  and  7ion  est  factum 
pleaded.  In  the  first  instance,  the  instrument  produced  by 
him  who  pleads  it,  must  correspond  literally  with  that  set  out 
in  the  pleading;  and  in  the  second,  the  deed  proved  to  have 
been  executed  must  agree  precisely  with  that  contained  in  the 
oyer.  In  these  classes  may  also  be  ranked  the  description  of  a 
record,  when  nul  tiel  recot'd  is  pleaded.  In  all  these  instances, 
mere  verbal  variances,  except  those  produced  by  misspelling, 
where  the  idem  sonans  is  preserved  and  the  sense  of  the  word 
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not  changed,  are  fatal.  Salk.,  660;  Boyce  v.  WhitaJcer.  Doug.^ 
94;  Cowp.,  229;  5  Taunt.,  707. 

There  is  another  class  of  cases  in  which  the.  pleader  does  not 
profess  to  set  out  the  tenor  of  a  written  instrument, 
r*290]  but  *  its  legal  effect  or  substance.  Here  the  pleading 
may  be  good,  though  it  contain  not  a  single  word 
found  in  the  document  adduced  in  evidence  to  support  it  or 
given  on  oyer,  with  the  exception  of  the  names  of  the  parties^ 
and  the  statement  of  suras,  times  and  places.  In  this  class, 
material  variances,  changing  the  sense  of  the  written  instru- 
ment, only  are  available.  Rex  v.  3Iay,  Doug.,  184;  Morgan 
V.  Edwards,  6  Taunt.,  394;  Byne  v.  Moore,  5  Taunt.,  187; 
1  B.  &  B.,  443;  I  B.  &  C,  358 ;  1  Chitt.  PI.,  5  Am.  ed.,  334, 

Much  of  the  misconception  which  has  prevailed  on  the  sub- 
ject of  variance,  and  often  given  rise  to  contradictory  decisions, 
has  been  caused  by  confounding  the  principles  applicable  to 
these  several  classes  of  cases. 

In  the  case  before  us,  the  declaration  does  not  profess  to  set 
out  the  deed  in  hcec  verba,  but  the  substance  of  it,  and  can  be 
reached  only  by  a  material  variance.  The  lease  recited  in  the 
demurrer,  and  that  described  in  the  declaration,  are  substan- 
tially thp.  same.  The  terms  was-pans  and  one  pair  of  waffle, 
connected  as  they  are  in  the  declaration  with  things  of  the  like 
kind,  can  not  be  understood  to  mean  anything  different  from 
wash-pans  and  waffle-irons.  The  case  of  Morgan  v.  Edwards 
is  in  point.  The  declaration  described  a  lease  of  a  colliery 
*'  with  privilege  to  dig,  sink,  drive,  run  and  make  pits,  shafts, 
levels  and  sloughs.^'  The  instrument  offered  in  evidence  in 
support  of  that  allegation  had  soughs  instead  of  sloughs. 
Although  these  words  have  distinct  and  very  different  mean- 
ings, the  Court  held  the  variance  not  material,  because  it  was 
evident  the  privilege  of  making  "sloughs,**  er  quagmires  in 
working  a  mine,  could  not  have  been  intended  by  the  parties, 
but  that  the  right  to  make  "soughs,"  or  drains^  which  are 
useful  in  such  works,  was  clearly  their  intention. 

There  does  not  appear  to  be  any  variance  in  consequence  of 
the  crosses  traced  over  some  of  the  words  of  the  lease  as  given 
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on  oye7\  The  crosses  do  not  render  the  crossed  words  illegible; 
and  if  these  words  be  considered  as  a  part  of  the  instrument, 
it  agrees  with  that  set  out  in  the  declaration.  The  Court,  in 
considering  the  demurrer,  could  not  say  they  were  not  a  part 
of  it.  Why  the  crosses  were  made,  by  whom,  under  what 
circumstances,  whether  they  cancelled  the  deed,  or  the  words 
crossed  were  meant  to  be  expunged  or  not,  might  have  been 
questions  of  fact  proper  for  the  inquiry  of  a  jury 
[*291]  *upon  non  est  factum.  The  Circuit  Court  committed 
no  error  in  overruling  the  demurrer  to  the  declaration. 

Per  Curiam — The  judgment  is  affirmed,  with  costs.  To  be 
certified,  &c. 

J.  Whitoomb,  for  the  appellant. 

C.  P.  Hester,  for  the  appellee. 


The  State,  on   the  relation   of  Evans,  v.  Houston  and 

Others. 

OrnciAx,  Bond  of  Justice — LiABiiiixY  of  Sureties. — In  the  case  of  a 
breach,  by  a  justice  of  the  peace,  of  the  condition  of  his  official  bond,  his 
death  does  not  discharge  the  responsibility  of  his  sureties. 

Same. — If  the  justice  were,  in  such  case,  the  sole  obligor,  or  the  surviving 
obligor,  the  action  would  survive  against  his  executors  or  administrators. 

EEROE,  to  the  Monroe  Circuit  Court. 

Dewey,  J. — Debt  against  the  defendants  in  error  as  sureties 
of  a  justice  of  the  peace  on  his  official  bond. 

One  Adams  obtained  a  judgment  before  Hartsock,  a  justice 
of  the  peace,  against  Evans,  the  relator.  Evans  took  an  appeal 
regularly  to  the  Circuit  Court.  The  justice  failed  to  file  the 
papers  in  the  appeal  with  the  clerk  of  the  Circuit  Court  within 
twenty  days  after  the  time  of  taking  the  appeal,  but  filed  them 
after  the  lapse  of  that  period.  The  Circuit  Court,  for  that 
cause,  dismissed  the  appeal  at  the  cost  of  Evans.  Evans  sued 
Hartsock  and    his  sureties   in    the  name  of  the    State.     The 

(323) 


291-92       SUPREME  COURT  Oh'  INDIANA. 

The  State,  on  the  relation  of  Evans,  v.  Houston  and  Others. 

breach  of  the  condition  of  the  bond  assigned  is,  the  failure  of 
the  justice  to  file  the  appeal  with  the  clerk  of  the  Circuit  Court 
in  due  season.  After  the  service  of  process  upon  Hartsoch  he 
died.  His  sureties,  the  present  defendants  in  error,  pleaded 
his  death  in  abatement  of  the  suit.  The  plaintiff  demurred. 
The  Circuit  Court  held  the  plea  sufficient,  and  rendered  final 
judgment  for  the  defendants. 

The  ground  on  which  the  defendants  rest  their  vindication 
of  this  judgment  is,  that  though  the  form  of  the  action  be  debt, 
its  cause  is  ex  delicto;  that  it  does  not  survive  against  the 
executor  or  administrator  of  the  justice,  and  that  therefore 
his  sureties  were  discharged  from  their  responsibility  by  his 

death. 
[*292]  *For  the  correctness  of  this  position,  they  rely  upon 
those  decisions  which  have  established  the  law  to  be, 
that  the  executor  or  administrator  of  a  sheriff,  having  suffered 
an  escape  on  execution,  and  of  a  person,  having  incurred  the 
forfeiture  of  a  penal  statute,  are  not  responsible  for  the  torts  of 
those  whom  they  represent.  Those  decisions  are  founded  upon 
statutory  provisions  which  give  the  action  of  debt  against  the 
wrong-doers,  but  do  not  extend  the  liability  to  their  repre^ 
sentatives.  The  form  of  the  action  is  arbitrary,  but  its  cause 
is  exclusively  tort.  Contract,  express  or  implied,  forms  no 
feature  of  it.  The  maxim,  actio  personalis  moritur  cum 
versona,  has  therefore  been  held  to  apply  to  cases  of  this 
description.  3  Dyer,  322;  1  Chitt.  PI.,  103;  2  Will,  on 
Ex.,  1063. 

But  this  maxim,  which,  it  has  been  remarked,  is  far  from 
being  generally  true,  we  believe,  has  never  been  applied  to 
actions  ex  contractu,  with  the  exception  of  contracts  which,  in 
their  character,  are  personal,  and  the  breach  of  which  is 
unattended  with  special  damages  or  pecuniary  injury,  such  as 
marriage  contracts,  and  covenants  to  instruct  apprentices,  &c. 
2  M.  &  S.,  408;  1  Chitt.  PI.,  58;  2  Will,  on  Ex.,  1058,  1061 ; 
1  Saund.,  216  a,  n.  1;  3  Bac.  Abr.  tit.  Ex.  and  Adm.  P.,  1,  2; 
Cro.  Jac,  662.  It  is  well  settled  that  it  does  not  apply  to 
those  cases  in  which  the  injured  party  has  his  election  betweeji 
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case  and  assumpsit,  provided  he  elect  the  hitter  remedy. 
Within  this  class  of  cases  are  included  injuries  arising  from 
the  negligence  or  misconduct  of  common  carriers,  attorneys, 
mechanics,  &c.  In  assumpsit  for  these  injuries,  the  gist  of  the 
action  is  the  breach  of  the  contract,  either  express  or  implied, 
and  though  its  breach  consists  in  the  commission  of  a  tort,  it 
does  not  change  the  nature  of  the  remedy,  nor  prevent  it  from 
surviving  against  the  executor  or  administrator  of  the  wrong- 
doer. 2  Will,  on  Ex.,  1065;  2  New  Rep.,  370;  Cowper,  371, 
In  the  case  last  quoted,  Lord  Mansfield,  after  remarking  that 
"the  Court  had  looked  carefully  into  all  the  cases  on  the 
subject,"  said  that  "where  the  cause  of  action  is  money  due,  or 
a  contract  to  be  performed,  ga-in  or  acquisition  of  the  testator, 
by  the  work  and  labor,  or  property  of  another,  or  a  promise 
by  the  testator,  express  or  implied ;  where  these  are  the  causes 
of  action,  the  action  survives  against  the  executor." 

This  action  is  founded  upon  a  writing  obligatory,  conditioned 
for  the  faithful  performance  by  one  of  the  obligors, 
[*293]  ^Hartsock,  of  the  duties  of  a  justice  of  the  peace. 
These  duties  are  defined  and  prescribed  by  statute. 
Among  them  was  that  of  filing  all  appeals  taken  from  his 
judgments  with  the  clerk  of  the  Circuit  Court  within  a  given 
time.  This  he  failed  to  do,  and  special  damages  are  laid 
and'  claimed  against  him  and  his  sureties  for  the  violation  of 
their  contract.  '  That  his  failure  to  file  the  appeal  in  season 
was  a  breach  of  the  condition  of  the  bond,  there  can  be  no 
doubt;  and  it  is  not  the  less  so  because  it  involved  on  the  part 
of  Hartsock  a  tort,  for  which  he  was,  in  his  lifetime,  liable  in 
another  form  of  action.  Had  he  been  sole  obligor  to  the  bond, 
ur  the  survivor  of  the  other  obligors,  we  can  not  doubt,  in  vie^v 
of  the  principles  which  we  have  laid  down,  that  the  action 
would  have  survived  against  his  executor  or  administrator. 
But  admitting  that  it  would  not,  it  by  no  means  follows  that 
his  death  exonerates  his  sureties  from  the  liability  which  they 
incurred  in  his  lifetime  by  a  forfeiture  of  the  bond.  They  are 
not,  and  can  not  be  liable  in  any  action  founded  on  toi^t.  Their 
responsibility  is  exclusively  ex  contradu.     They  are  sued  on  a 
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breach  of  their  own  covenant,  and  it  is  not  easy  to  perceive 
how  the  doctrine  moritur  cum  persona  can  be  applied  to  them. 

We  think  the  Circuit  Court  erred  in  sustaining  the  plea  in 
abatement. 

Per  Curiam. — The  judgment  is  reversed  and  the  proceedings 
subsequent  to  the  joinder  in  demurrer  set  aside,  with  costs. 
Cause  remanded,  &c. 

C.  P.  Hester,  for  the  plaintiff. 

J.  L.  Ketcham,  for  the  defendants. 


House  v.  Fort. 

Breach  op  Warrajsty. — The  breach  of  an  express  warranty  as  to  the 
soundness  of  a  horse  is,  of  itself,  a  valid  ground  of  action,  whether  the  suit 
be  founded  on  tort  or  on  contract. (a) 

Same. — If  the  suit  in  such  case  be  in  tort  the  form  of  the  declaration  is,  that 
the  defendant  falsely  and  fraudulently  warranted,  &c. ;  but  the  words  falsely 
ani  fraudulently,  thus  used,  are  only  matters  of  form. 

Same. — In  the  case  of  an  express  warranty  a  scienter  need  not  be  laid,  nor  if 
laid,  need  it  be  proved. 

[*294]    '^  Opixion  op  Witness. — A  witness  called  to  give  an  opinion  relative 

to  the  defects  of  a  horse's  eyes,  stated  that  he  was  not  a  farrier,  but 

that  he  professed  to  understand  when  he  tried  a  horse  whether  his  eyes 

were  good  or  not,  though  there  might  be  diseases  of  the  eyes  of  horses  with 

which  he  was  unacquainted.     Held,  that  the  witness  mi^ht  be  examined. 

Warranty — Intention  op  Parties. — In  a  suit  on  the  warranty  of  the 
soundness  of  a  horse,  proof  of  the  warranty  and  of  the  breach  establishes 
the  plaintifl''s  case ;  but  an  oral  affirmation  of  the  soundess  of  the  horse, 
which  was  exposed  at  the  time  to  the  buyer's  inspection,  is  not  a  warranty 
unless  it  was  so  intended  by  both  parties,  and  that  intention  must  be  shown 
to  the  satisfaction  of  the  jury. (6) 

Principal  and  Agent. — Contracts  with  an  agent  acting  in  his  principal's 
name  inure  to  the  benefit  of  the  principal. 

What  Amoitnts  to  a  Warranty. — If  a  horse  is  warranted  sound  and 
wants  the  sight  of  an  eye,  an  action  lies ;  but  a  statement  by  the  seller,  that 
the  horse's  eyes  are  as  good  as  any  horse's  eyes  in  the  world,  does  not  of 
itself  amount  to  a  warranty. 

(a)  Galling  v.  Newall,  9  Ind.,  572. 

(h)  Jones  v.  Baum,  5  Ind.,  154;  Jones  v.  Quick,  28  Ind.,  125. 


(326) 


•    MAY  TEEM,  1837.  294-95 

House  V.  Fort. 

APPEAL  from  the  Henry  Circuit  Court. 

Blackford,  J, — This  was  an  action  of  trespass  on  the  case 
upon  promises,  brouglit  by  Fort  against  House  before  a  justice 
of  the  peace.  The  action  is  founded  on  a  breach  of  warranty 
in  the  exchange  of  horses.  The  defendant  pleaded  the  general 
issue.  Verdict  and  judgment  before  the  justice  for  the  de- 
fendant. The  plaintiff  appealed  to  the  Circuit  Court,  and 
obtained  there  a  verdict  and  judgment.  The  defendant  appeals 
to  this  Court. 

-  An  objection  is  made  to  these  proceedings  because  the  Circuit 
Court  overruled  the  defendant's  motion  to  dismiss  the  suit 
The  ground  of  the  motion  was,  that  the  statement  of  demand 
certified  up  by  the  justice  contained  no  cause  of  action.  The 
following  is  the  substance  of  the  statement  objected  to: 

James  Fort  v.  Isaac  House.  Trespass  on  the  case.  The 
plaintiif  complains  that  on,  &c.,  at,  &c.,  the  defendant,  in  a 
<3ertain  exchange  of  horses  with  the  plaintiff,  falsely  and  fraud- 
ulently represented  his  horse  as  sound  and  clear  of  blemish, 
and  worth  seventy-five  dollars,  when,  in  fact,  he  was  worth 
only  twenty-five  dollars,  and  the  horse  which  the  defendant 
received  in  exchange  was  worth  seventy-five  dollars;  that,  on 
the  exchano^e,  the  defendant  warranted  that  his  horse  was  sound 
and  had  good  eyes,  when  in  fact  he  was  blind.  Damage,  fifty 
dollars. 

This  statement  of  demand  is  objected  to  on  the  ground  that 
it  does  not  allege  a  scienter,  nor  a  false  and  fraudulent  war- 
ranty. An  answer  might  be  given  to  this  objection  by  merely 
observing  that,  according  to  the  justice's  transcript,  this  is  an 
action  on  the  case  upon  promises,  and  can  not  therefore 
[*295]  require  *any  evidence  of  fraud  to  support  it.  But 
were  it  an  action  on  the  case  in  tort,  still,  as  an 
express  warranty  is  set  out,  the  omission  of  an  averment  of 
fraud,  is  not  a  substantial  defect  in  the  statement.  The  breach 
of  an  express  warranty  is  of  itself  a  valid  ground  of  action, 
whether  the  suit  be  founded  on  tort  or  on  contract.  William- 
son V.  Allison,  2  East,  446.  It  is'  true  that  in  the  action  on 
tort,  the  forms  of  the   declaration   are,  that   the   defendant 
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falsely  and  fraudulently  warranted,  &c.,  but  the  words  falsely 
and  fraudulently,  in  such  cases,  are  considered  as  only  matters 
of  form.  Osgood  v.  Lewis,  2  Harr.  &  Gill.,  495.  As  to  the 
scienter-,  mentioned  in  the  defendant's  argument,  that  is  not 
necessary  to  be  laid  where  there  is  a  warranty,  though  the 
action  be  in  tort;  or  if  the  scienter  be  laid  in  such  a  case, 
there  is  no  necessity  of  proving  it.  Williamson  v.  Allison,  2 
East,  446.  The  statement  in  question  is  entirely  without 
form,  but  it  is  sufficient  in  substance;  and  the  objection  made 
to  it  was  correctly  overruled. 

It  is  also  objected  to  these  proceedings,  that  illegal  testimony 
was  admitted.  It  appears  that  one  of  the  plaintiif's  witnesses 
testified,  that  about  a  month  after  the  exchange,  he  examined 
the  horse  whose  soundness  is  in  controversy;  that  he  was  not 
a  farrier,  but  that  he  professed  to  understand  when  he  tried  a 
horse  whether  his  eyes  were  good  or  not,  though  there  might 
be  diseases  of  the  eyes  of  horses  with  which  he  was  unac- 
quainted. The  witness  was  then  asked  by  the  plaintiff, 
whether,  from  his  knowledge  of  the  diseases  of  horses'  eyes, 
he  believed  the  disease  of  the  eyes  of  the  horse  in  question  had 
been  of  long  standing,  and  had  existed  before  the  exchange 
of  horses  made  by  the  parties.  This  question  was  objected  to, 
but  the  witness  was  permitted  to  answer  it;  and  his  answer 
was  in  the  affirmative.  We  think  that  the  objection  to  this 
evidence  was  properly  overruled.  We  have  scarcely  any  vete- 
rinary surgeons  in  our  country,  and  the  opinions  of  men  of 
such  knowledge  as  this  witness  appears  to  have,  must  be 
admitted  in  cases  like  the  present.  The  jury  can  always  give 
such  weight  to  the  testimony  as  they  may  think  it  merits. 

There  were  several  instructions  given  to  the  jury  of  which 
the  defendant  complains. 

The  fii'st  is:     That  if  it  was  proved,  under  the  issue,  that 

the   horse   was    warranted   sound,    when   he  was   not  so,  the 

jury  should  find  for  the  plaintiff.     This  instruction 

[*296]     is  *  unexceptionable.     Proof  of  the  warranty  and  of 

the  breach  established  the  plaintiff's  case. 

The  following  is  the  second  instruction :     That  any  positive 
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affirmation  of  soundness,  made  at  the  time  of  the  contract  and 
before  the  exchange  amounts  to  a  warranty.  This  instruction 
is  not  correct.  An  oral  affirmation  of  the  soundness  of  a 
horse,  which  was  exposed  to  the  purchaser's  inspection,  can  uoi 
be  considered  as  a  warranty,  unless  where  it  is  so  intended  at 
the  time  by  the  parties;  and  that  intention  must  be  shown  to 
the  satisfaction  of  the  jury.  The  mere  affirmation  of  sound- 
ness, in  a  case  like  this,  is  not,  per  se,  a  warranty.  It  is  of 
itself  only  a  representation.  To  give  it  the  effect  of  a  war- 
ranty, there  must  be  evidence  to  show  that  the  parties  intended 
it  to  have  that  effect.  The  following  cases  are  in  point:  Swett 
V.  Colgate,  20  Johns.,  196;  Duffee  v.  Mason,  8  Cowen,  25; 
Osgood  V.  Lewis,  2  Harr.  &  Gill,  495. 

The  third  instruction  is;  That  if  the  plaintiff's  son,  by 
order  of  his  father,  exchanged  the  horses,  the  representations 
of  the  defendant  to  the  son,  must  have  the  same  effect  as  if 
they  had  been  made  to  the  plaintiff.  We  can  see  no  objection 
to  this  instruction.  It  is  a  familiar  principle,  that  contracts 
with  an  agent,  acting  in  his  principal's  name,  inure  to  the 
benefit  of  the  principal;  and  the  instruction,  it  may  be  pre- 
sumed, had  reference  to  such  a  case. 

The  fourth  instruction  is:  That  any  affirmation  by  the 
defendant  of  the  soundness  of  the  horse,  which  the  plaintiff 
understood  to  amount  to  a  warranty,  was  a  sufficient  warranty 
to  authorize  a  recovery,  if  the  horse,  at  the  time  of  the 
exchange,  was  not  sound.  This  is  wrong.  To  give  to  a  mere 
affirmation  of  soundness,  in  this  case,  the  effect  of  a  warranty, 
required,  as  we  have  already  stated,  that  both  parties  should 
have  understood  it  to  be  a  warranty. 

The  last  instruction  objected  to  by  the  defendant  is  as 
follows:  That  if  a  horse  is  warranted  sound,  and  wants  the 
sight  of  an  eye,  though  it  seems  to  be  the  object  of  one's  senses, 
yet  as  the  discernment  of  such  defects  is  frequently  a  matter 
of  skill,  an  action  lies  to  recover  damages.  There  can  be 
no  objection  to  this  instruction.  Indeed,  the  Circuit  Court 
has  here  adopted  the  precise  language  of  Blackstone.  3  Bl. 
C^omm.,  165. 

(329) 


297  SUPKEME  COURT  OF  INDIANA. 

Maxam-  and  Another  v.  Wood. 

There  was  one  instruction  asked  for  by  the  defend- 
[*297]  ant,  viz.:  *That  if  the  defendant,  at  the  time  of  the 
exchange,  on  being  questioned  as  to  the  horse's  eyes, 
said  they  were  as  good  as  any  horse's  eyes  in  the  world,  that 
did  not  amount  to  a  warranty.  This  instruction  was  refused. 
The  record  shows,  that  the  defendant  spoke  the  words  men- 
tioned in  this  instruction,  and  the  question  presented  is,  do 
those  words  of  themselves,  in  this  case,  amount  to  a  warranty  ? 
Our  opinion  is  that  they  do  not,  and  that  the  instruction 
should  have  been  given.  The  observations  which  we  have 
already  made,  relative  to  the  second  instruction  asked  for  b^ 
the  plaintiff,  are  applicable  to  this  part  of  the  case.  There 
was  no  warranty  in  terms;  and  if  by  the  langauge  used  a 
warranty  was  intended,  that  intention  was  to  be  proved.  The 
language,  as  it  is  presented  in  the  instruction,  is  not  of  itself 
a  warranty,  either  expressed  or  implied. 

■    Per   Curiam. — The  judgment  is  reversed,  and  the  verdict 
set  aside  with  costs.     Cause  remanded,  &c. 

C.  H.  Test,  for  the  appellant. 

C.  B.  Smith,  for  the  appellee. 


Maxam  and  Another  v.  Wood. 

Presumption  on  Appeal. — If  an  appeal  from  a  justice's  judgment  was  not 
objected  to  in  the  Circuit  Court  for  being  taken  too  late,  the  Supreme  Court 
will  presume — the  record  not  showing  the  contrary — that  the  appeal  was 
taken  in  time. 

Jurisdiction  of  a  Justice. — A  justice  of  the  peace  has  no  authority  to  try 
titles  to  real  estate. 

Same — Title  to  Land. — It  does  not  necessarily  follow,  because  the  general 
issue  is  pleaded  to  an  action  of  trespass  qware  dausumf regit,  that  the  title  to 
the  land  will  be  the  subject  of  inquiry,  (a) 

Same. — Trespass  q.  d.fr.  before  a  justice,  not  guilty  pleaded,  and  judgment 
for  the  plaintiff.  Appeal  to  the  Circuit  Court  and  judgment  there  for  the 
plaintiff.    The  subject  of  inquiry  at  the  trial  was  not  shown  by  the  record. 

(a)  See  cases  cited  in  Macy  v.  Allee,  18  Iiid.,  12fi ;  7  Ind.,  44 
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Held,  that  the  Supreme  Court  must  presume,  that  the  title  to  the  land  wa»» 
not  in  question  at  the  trial. 
Tenements,  Costs  of.— If,  on  an  appeal  to  the  Circuit  Court,  the  state- 
ment of  demand  filed  before  the  justice  be  amended  in  substance,  the 
plaintifi"  must  pay  the  costs  which  had  previously  accrued. 

EREOR  to  the  Gibsoii  Circuit  Court. 

Blackford,  J.— An  action  was  brought  by  Wood  against 
Sylvester  and  John  Maxam  before  a  justice  of  the 
P298]  peace.  The  *  following  statement  of  the  cause  of 
action  was  filed:  ''James  Wood  complains  of  Sylves- 
ter Maxam  and  John  Maxam  or  either  of  them,  for  taking 
from  off  his  land  on  the  first  o^  June  or  thereabouts,  a  quantity 
of  timber,  by  which  he  is  damaged  to  the  amount  of  twenty 
dollars;  and  therefore  he  brings  suit  and  prays  judgment. 
James  Wood  J'  The  justice  tried  the  cause  on  the  10th  of 
October,  1835,  and  gave  a  judgment  for  the  plaintiff. 

On  the  13th  of  November,  1835,  a  justice  filed  in  the  clerk's 
office  of  the  Circuit  Court,  a  transcript  of  his  judgment. 

In  the  Circuit  Court,  the  plaintiff  asked  leave  to  amend  the 
statement  of  his  demand  so  that  it  might  read  as  follows: 
"  James  Wood  complains  of  Sylvester  Maxam  and  John  Maxam, 
for  taking  from  off  his  land,  in  the  county  of  Gibson,  on  the 
first  day  "of  June,  1835,  or  thereabouts,  a  quantity  of  timber, 
by  which  he  is  damaged  to  the  amount  of  twenty  dollars;  and 
therefore  he  brings  suit  and  prays  judgment.  James  Wood." 
The  defendants  objected  to  this  amendment,  unless  the  Court 
would  order  the  plaintiff  to  pay  the  costs  which  had  previously 
accrued  in  the  suit.  The  Court  permitted  the  amendment  to 
be  made,  but  refused  to  make  any  order  on  the  plaintiff  for 
costs.     Judgment  in  the  Circuit  Court  for  the  plaintiff. 

One  objection  to  these  proceedings,  made  by  the  defendants, 
is,  that  the  record  does  not  show  when  the  appeal  was  taken. 
But  as  there  was  no  motion  made  in  the  Circuit  Court  to 
dismiss  the  appeal,  we  must  presume,  the  record  not  showing 
the  contrary,  that  the  appeal  was  taken  within  the  prescribed 

time. 

■      Another  objection  made  is,  that  as  the  general  issue  may  be 
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considered;  under  the  statute,  to  have  been  filed,  the  title  to 
land  was  in  question,  and  the  justice  therefore  had  no  jurisdic- 
tion. A  justice  of  the  peace,  it. is  true,  has  no  authority  tc 
try  titles  to  real  estate.  Rev.  Code,  1831,  p.  297.  It  must  be 
observed,  however,  that  ,the  general  issue,  in  this  case,  did  not 
necessarily  show  that  the  title  to  land  was  to  be  a  subject  of 
inquiry.  Assuming  this  to  be  an  action  of  trespass  quare  clau- 
sum  fregit,  it  could  not  be  known  by  the  plea  whether  the 
plaintiff  would  be  obliged  to  prove,  as  respected  the  land,  any 
thing  more  than  that  he  had  possession  of  it  when  the  trespass 
was  committed.  The  action  is  founded  on  possession,  and 
there  is  nothing,  therefore,  in  the  foundation  of 
[*299]  the  action  *  which  necessarily  requires  an  investi- 
gation of  the  title.  2  Phillip's  Ev.,  132.  The  de- 
fendants might  have  a  good  defense  under  the  general  issue^ 
without  making  any  claim  to  an  interest  in  the  land;  and 
unless  they  made  such  a  claim  on  the  trial,  the  cause  would 
require  no  inquiry  respecting  the  title.  See  Parker  v.  Bussell, 
and  Smith  v.  Harris,  Nov.  term,  1834.  The  record  does  not 
inform  us  what  took  place  at  the  trial  of  this  cause,  and  we 
must  presume,  in  favour  of  the  judgment,  that  no  question 
was  there  raised  relative  to  the  title  of  the  land. 

It  is  further  contended  by  the  defendants  that  the  Court 
upon  allowing  the  cause  of  action  to  be  amended  in  substance^ 
by  striking  out  the  words  "or  either  of  them,"  should  have 
made  the  order  which  was  applied  for  respecting  the  costs 
In  this  the  defendants  are  correct.  They  were,  under  the 
circumstances  of  the  case,  entitled  by  the  statute  to  an  ordei 
for  the  costs  which  had  previously  accrued.  Stat.  1833,  p.  112 

Per  Curiam. — The  judgment  is  reversed  as  to  the  costs,  &q.^ 
and  affirmed  as  to  the  residue.     To  be  certified,  &c. 

W.  T.  T.  Jones,  for  the  plaintiffs. 

J.  Pitcher,  for  the  defendant. 
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Perkins  v.  Smith. 

Assessment  of  Errors.— If  evidence  be  admitted  in  the  Circuit  Court 
without  objection,  its  admission  can  not  afterwards  be  assigned  for  error. 

Justice  op  the  Peace— .Jurisdiction— Practice.— The  statement  of 
demand  filed  before  a  justice  need  not  show  that  the  justice  has  jurisdic- 
tion of  the  suit ;  but  if  such  stntement  show  the  justice's  want  of  jurisdic- 
tion, the  suit  will  be  dismissed. (a) 

Same.— The  want  of  jurisdiction  of  the  justice  may  be  pleaded,  or  given  in 
evidence  under  the  general  issue. 

PRACtiCE.— If  in  replevin  before  a  justice  the  defendant  appear,  plead  in 

bar  and  go  to  trial,  without  objecting  to  the  affidavit,  he  can  not  afterwards 

object  to  it  as  an  affidavit. (6)     But  the  affidavit,  in  such  case,  may 

[•■■300]     answer  for  the  statement  ■of  demand  ;  and  in  that  character  it  may 

be  objected  to  or  be  amended  as  other  statements  of  demand. 

Replevin— Appeai.— Amendment.— On  an  appeal  in  replevin,  the  plaintiflf 
may,  on  payment  of  costs,  have  leave  to  amend  his  statement  of  demand 
filed  before  the  justice,  by  inserting  the  value  of  the  property. 

Jurisdiction.— The  justice's  jurisdiction  in  replevin  extends  to  goods  the 
value  of  which  does  nor  exceed  fifty  dollars. 

APPEAL  from  the  Bush  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  replevin  commenced 
before  a  justice  of  the  peace.  On  applying  for  the  writ,  the 
appellant,  who  was  the  plaintiff  below,  made  his  affidavit 
stating  that  he  was  the  lawful  owner  of  a  certain  horse 
(describing  him,  but  omitting  to  state  his  value),  and  that 
Smith  unlawfully  detained  him.  Perkins,  at  the  same  time, 
filed  before  the  justice  a  separate  cause  of  action,  which, 
among  other  defects,  also  omitted  the  value  of  the  horse.  The 
parties  appeared  before  the  justice  and  the  defendant  pleaded 
property  in  himself,  and  that  the  horse  was  worth  more  than 
twenty  dollars,  wherefore  the  justice  could  not  take  cognizance 
of  the  cause.  A  jury  trial  was  had.  Verdict  and  judgment 
for  the  plaintiff.  Defendant  appealed  to  the  Circuit  Court. 
The  parties  appeared  there,  and  the  plaintiff,  having  proved 
that  the  justice  did  not  file  the  papers  with  the  clerk  of  that 

(a)See  Kiphari  v.  Brennemen,  25  Ind.,  152. 

(h)Smith  T.   Emerson,  16  Ind.,  355;  1  Id.,  121;  5  Blackf.,   278.     Sep   Pavis't  Digest,  title 
'  ftppearauco. 
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Court  until  after  the  expiration  of  twenty  days  from  the  cj-vte 
of  the  appeal-bond,  procured  a  rule  upon  the  defendant  tc 
show  cause  why  the  appeal  should  not  be  dismissed.  The 
defendant  proved,  by  the  certificate  of  the  justice,  that  the 
appeal-bond  was  not  filed  with  him  until  a  day  subsequent  to 
its  date,  thereby  showing  that  the  papers  had  been  filed  in 
>eason.  No  objection  was  made  to  the  admission  of  the  certifi- 
cate as  evidence.     The  Court  refused  to  dismiss  the  appeal. 

The  defendant  then  moved  the  Court  to  dismiss  the  action, 
on  the  ground  that  it  did  not  "appear  from  the  affidavit  O' 
other  papers  in  the  cause,  what  was  the  value  of  the  horse  fc 
which  the  action  was  brought,"  but  before  that  motion  wi/' 
decided,  the  '"  plaintiflp  asked  permission  to  amend  his  affidav  it 
and  cause  of  action  upon  the  payment  of  all  costs  which  had 
accrued  up  to  that  time."  The  Court  refused  leave  to  amend, 
dismissed  the  action  and  rendered  jiidgraent  against  the  plaiu- 
tiff  for  costs.     He  appeals  to  this  Court. 

The  causes  assigned  for  the  reversal  of  the  judgment 
[*301]     of  the  ^Circuit  Court  are :     1,  The  refusal  to  dismiss 
the   appeal ;     2,    Not  granting  leave  to  amend   the 
cause  of  action ;  and  3,  Dismissing  the  suit. 

Whether  the  certificate  o^  the  justice,  as  to  the  time  of  filing 
the  appeal-bond  before  him,  was,  under  the  circumstances, 
admissible  evidence  had  it  been  objected  to,  is  a  queston  not 
before  us,  nor  do  we  decide  it.  As  no  objection,  howev^er,  was 
made  to  the  competency  of  the  testimony,  the  Court  committed 
no  error  in  refusing  to  dismiss  the  appeal.  The  evidence  of 
the  plaintiff  that  it  had  not  been  filed  in  due  time,  was  com- 
pletely rebutted  by  the  certificate.  (1) 

In  considering  the  other  positions  of  the  appellant,  it 
becomes  necessary  to  inquire  how  far  averments,  showing 
jurisdiction,  are  requisite  in  the  statement  of  the  cause  of 
action  filed  before  justices  of  the  peace?  To  apply  tc 
])roceediugs  before  those  officers  all  the  technical  common  law 
]trinciples,  governing  pleadings  in  Courts  of  inferior  and 
s))ecial  jurisdiction,  would  be  greatly  to  countervail  the  spirit 
of  our  legislation  on  the  subject  of  the  duties  and  jurisdiction 
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of  justices  of  the  peace.  Before  1827,  no  statement  in  writing 
of  any  cause  of  action  whatever  before  them  was  necessary 
previously  to  going  into  trial.  The  claims  of  the  litigating 
parties  were  entirely  matters  of  evidence,  without  the  sem- 
blance of  pleading.  The  statute  now  in  force  requires  that 
the  plaintiff  shall  file  before  the  justice,  previously  to  issuing 
process,  or  at  least  before  going  into  trial  the  account,  note, 
&c.,  or  a  concise  statement  of  the  cause  of  action  on  which  he 
intends  to  rely.  The  defendant  is  also  required  to  make  a 
written  statement  of  his  defense,  if  he  relies  upon  affirmative 
matter.     Eev.  Code,  1831,  p.  301.(2) 

It  very  rarely  happens  that  these  causes  of  action  show 
jurisdiction  in  the  justice,  which  often  depends  upon  the  place 
where  the  debt  was  contracted,  the  residence  of  the  defendant, 
and  sometimes  upon  the  place  at  which  the  process  may  be 
served.  None  of  these  circumstances  appear  upon  the  face  of  a 
bond,  note,  &c.  It  is  true  that  when  the  place  of  contracting 
the  debt,  or  the  residence  of  the  defendant,  gives  jurisdiction, 
an  averment  of  the  fact  may  be  made  in  the  cause  of  action ; 
but  it  evidently  is  not  required,  a  written  instrument  between 
the  parties  is  all  the  statute  exacts.  When  jurisdiction  depends 
upon  the  place  of  serving  process,  it  is  impossible  to 
[*302]  *make  the  allegation  in  the  cause  of  action,  before 
the  justice  acts  upon  it.  It  seems  plain  that  the 
Legislature,  in  prescribing  the  mode  of  conducting  suits 
before  justices,  designed  that  the  parties  should  apprise  each 
other  of  the  ground  respectively  assumed  by  them,  but  that 
they  should  be  at  liberty  to  do  so  in  a  manner  entirely  stripped 
of  technical  forms.  And  as  it  is  certain,  that,  in  many  cases, 
there  may  be  a  good  cause  of  action  filed  before  them  without 
showing  jurisdiction  on  its  face;  we  can  see  no  good  reason  for 
embarrassing  the  practice  in  their  Courts,  by  distinctions 
which  destroy  its  uniformity. 

In  the  case  of  Thomas  v.  Wi7iters,  at  the  last  term  of  this 
Court,  we  decided  that  a  defendant  before  a  justice,  having 
failed  to  plead  to  the  jurisdiction,  might,  on  appeal  to  the 
Circuit  Court,   take  advantage   of   the   want  of  jurisdiction. 
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under  the  general  issue.  To  this  principle  we  adhere;  but  we 
conceive  the  law  to  be  under  the  statutes  of  the  State,  that  a 
defendant  in  a  justice's  Court  can  not,  either  by  motion  or 
demurrer,  defeat  an  action,  the  cause  of  which  does  not  appear 
to  he  without  his  jurisdiction;  or,  in  other  words,  because  it  is 
not  shown  to  be  absolutely  within  it.  3  Blackf.,  101.  He 
may  plead  to  the  jurisdiction,  or  disclose  the  want  of  it  under 
the  general  issue. 

Before  a  writ  of  replevin  can  legally  issue  from  the  Circuit 
Courts,  or  justices  of  the  peace,  an  affidavit  is  necessary.  In 
the  former  its  sole,  and  in  the  latter  its  first,  object  is  to 
procure  the  writ.  After  appearance  and  defense  to  the  action, 
in  neither  tribunal  can  an  objection  be  supported  to  the  pro- 
cess on  account  of  the  insufficiency  of  the  affidavit.  It  is 
then  immaterial  whether  the  process  was  regular  or  irregular, 
or,  indeed,  whether  there  had  been  any  jirocess  at  all.  In  the 
case  before  us,  the  defendant  appeared  before  the  justice, 
pleaded  to  the  action,  and  went  into  trial,  without  making  any 
objection  to  the  affidavit.  It  was  too  late  for  him  to  do  it 
afterwards,  either  before  the  justice,  or,  after  the  appeal,  in  tlie 
Circuit  Court.  As  an  affidavit  it  had  performed  its  office  in 
the  procurement  of  the  writ. 

But  the  affidavit  in  replevin  before  a  justice  of  the  peace, 
may  also  answer  for  the  written  statement  of  the  cause  of 
action,  because  it  contains  a  narration  of  the  injury  complained 
of.  In  this  character  it  was  open  to  objection,  as  any  other 
cause  of  action  would  have  been.  The  principles 
[*303]  which  we  *have  laid  down,  however,  show  that  the 
objection  which  was  made  to  it  in  the  Circuit  Court — 
that  it  does  not  show  jurisdiction  in  the  justice  because  the 
value  of  the  horse  is  omitted,  can  not  be  sustained.  That 
omission  does  not  prove  that  he  had  no  jurisdiction;  it  left 
that  matter  open  to  inquiry  in  the  investigation  of  damages 
for  the  detention  of  the  horse.  It  ought  no  more  to  subject 
the  plaintiff  to  a  dismissal  of  his  action,  than  would  an 
account,  note  of  hand,  or  other  cause  of  action,  which  might 
omit  to  state  that  the  debt  was  contracted  in   the  township 
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where  the  suit  was  brought,  or  that  the  defendant  resided,  or 
the  process  was  served  there.  Omissions  like  these,  Avhich 
prove  nothing  with  regard  to  the  jurisdiction  of  the  justice, 
are  very  different  from  a  statement  in  a  cause  of  action  which 
chows  that  he  had  no  jurisdiction.  In  such  a  case^  doubtless, 
his  proceedings  would  be  coram  non  judice  and  void.  Such  a 
suit  should  be  dismissed  the  moment  the  objection  presents 
itself  to  the  justice,  or  to  the  Circuit  Court. 

Had  the  affidavit,  as  a  cause  of  action,  needed  amendment, 
the  plaintiff  was  entitled  to  amend  upon  the  payment  of  costs. 
We  do  not  mean  to  say  that  the  affidavit,  as  such,  could  be 
amended:  but  in  its  other  character,  an  averment  showino-  the 
value  of  the  horse  might  have  been  added  to  it.  And,  besides, 
there  was  another  cause  of  action  which  the  plaintiff  was 
entitled  to  amend,  not  changing  the  form  of  action. 

We  have  said  nothing  with  regard  to  the  plea  alleging  that 
the  horse  was  worth  more  than  twenty  dollars,  and  that,  there- 
fore, the  justice  had  no  jurisdiction;  because,  if  it  could  have 
been  pleaded  together  with  a  j^lea  in  bar,  it  tendered  an  imma- 
terial issue.  The  justice's  jurisdiction  in  replevin  extends  to 
property  worth  not  more  than  fifty  dollars,  (3)  And,  besides, 
it  could  be  no  reason  for  dismissing  the  action  on  motion. 

The  Circuit  Court  erred  in  refusing  the  leave  to  amend,  and 
in  dismissing  the  suit. 

Pe7'  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

C.  B.  Smith,  for  the  appellant. 

0.  H.  Smith,  for  the  appellee. 

(l)The  failure  of  the  justice  to  file  the  papers  in  time,  is  no  cause  now  for 
dismissing  the  appeal.     Stat.  1839,  p.  37. 

(2)Acc.  Eev.  Stat.  1838,  p.  368.     (3)Acc.  Eev.  Stat.  1888,  p.  372. 
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[*304]  *  Walpole  v.  Smith, 

Replevin — Pleading. — In  replevin  for  the  unlawful  detainer  of  goodt?,  non 
cepit  is  not  a  good  plea :  the  general  issue  in  such  case  is  non  detinet.{a) 

Same — Eight  of  Possession. — To  sustain  replevin,  the  plaintiff  must  have 
a  general  or  special  property  in  the  goods,  and  a  right  to  their  immetlJate 
possession. 

Same. — A  constable  levied  an  execution  on  certain  goods  of  the  debtor,  aud 
delivered  them  for  safe-keeping  to  the  creditor.  Before  the  return-day  of 
the  execution,  and  whilst  the  goods  were  so  situated,  the  execution  and 
levy  were  set  aside.  The  constable,  afterwards,  demanded  the  goods  of 
the  creditor,  who  refused  to  deliver  them.  Held,  that  the  constable,  for  the 
want  of  property  in  the  goods,  could  not  maintain  replevin  for  them 
against  the  creditor.(6) 

ERROR  to  the  Marion  Circuit  Court. 

Dewey,  J. — Replevin  for  the  unlawful  detention  of  certain 
goods  and  chattels.  Pleas,  7io?t  oepit;  non  detinet;  property  in 
defendant:  property  in  one  Lang.  Demurrer  to  non  cepit,  and 
joinder.  Issues  upon  the  other  pleas.  Demurrer  sustained. 
Issues  of  fact  submitted  to  the  Court,  and  judgment  for 
plaintiff;  exception  by  defendant. 

The  facts  are  as  follows:  Walpole  obtained  a  judgmeni 
before  a  justice  of  the  peace  against  Lang.  Execution  issued 
upon  it,  which  was  placed  in  the  hands  of  Smith,  a  constable, 
to  be  executed.  He  levied  upon  the  chattels  in  dispute,  and 
left  them  in  the  possession  of  Walpole.  The  property  belonged 
to  Lang.  While  it  remained  in  the  possession  of  Walpole, 
and  before  the  return-day  of  the  execution,  the  latter  was 
quashed  by  the  justice,  the  levy  set  aside,  and  the  execution 
recalled;  all  which  appears  by  the  return  of  the  execution 
made  by  Smith.  After  these  proceedings.  Smith  demanded 
the  property  of  Walpole,  and,  on  his  refusal  to  deliver  it  to 
him,  brought  this  action. 

The  only  questions  presented  for  our  consideration  are,  is 
the  pLea  of  non  cepit  well  pleaded  ?  and  does  the  evidence  show 

(a)See  Simcoke  v.  Frederick,  1  Ind.,  54. 

(h)Dunkin  v.  McKee,  23  Ind.,  447;   Gardi/  v.  Newby,  G  Blackf.,  442. 
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such  an  interest  in  Smith  in  the  goods  in  contest  as  to  enable 
him  to  sustain  this  suit? 

At  common  law  the  gist  of  the  action  is  a  tortious  taking. 
That  fact  of  course  is  put  in  issue  by  won  cepit.  But  our  statute 
enlarges  the  remedy,  and  extends  it  to  unlawful  detention  of 
the  personal  property  of  another  (1).  This  action  is 
[*305]  founded  *upon  the  statute,  and  the  declaration  properly 
conforms  to  the  modified  character  of  the  remedy. 
The  unlawful  detention  is  the  gist  of  the  action.  Non  cepit 
tenders  an  immaterial  issue.  It  was  properly  overruled  by  the 
Court.  Non  detinet  is  the  proper  general  issue  in  this  form  of 
replevin.  Whether  it  puts  in  issue  any  more  than  the  unlawful 
detention  is  unnecessary  now  to  be  considered. 

The  other  point  arising  in  this  case — that  of  the  right  of 
Smith  under  the  evidence  to  sustain  the  action — is  of  a  more 
doubtful  character. 

The  books  contain  a  great  number  of  cases  in  which  the 
right  of  property  has  been  decided  in  the  variotis  actions  of 
trespass,  trover,  and  replevin.  In  considering  the  kind  of  in- 
ter-est  necessary  to  support  the  latter,  some  of  the  decisions 
have  ranked  it  with  trespass,  some  with  trover,  and  others 
again  have  distinguished  it  from  both,  classing  trover  and  tres- 
pass together.  All,  however,  American  and  English,  with  one 
exception,  have  concurred  in  one  point  as  to  the  defense  in 
replevin — that  property  in  a  stranger  is  a  good  plea.  The 
exception  is  to  be  found  in  the  argument,  rather  than  adjudica- 
tion, of  the  Supreme  Court  of  New  York  in  the  case  of  Rogers 
V.  Arnold,  12  Wend.,  30.  It  is  there  contended  that  in  replevin 
and  trover,  as  well  as  in  trespass,  the  defense  of  property  in  a 
stranger,  to  be  valid,  must  go  one  step  further  and  connect  the 
interest  of  the  defendant  with  that  of  the  stranger.  That  this 
is  true  in  regard  to  the  latter  form  of  action,  which  is  founded 
upon  possession,  is  readily  granted ;  but  that  the  same  doctrine 
can  be  applied  to  the  two  former,  which  are  based  upon  property, 
and  so  admitted  to  be  in  the  opinion  in  question,  is  not  so  easily 
])erceived. 

And  it  also  seems  to  be  no  easy  task  to  clear  frou"  the  charge 
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of  inconsistency  those  decisions  which  have  held  that  mere 
naked  possession,  without  the  right  of  property  general  or 
qualified,  is  sufficient  to  maintain  replevin,  and  at  the  same 
time  have  conceded  that  the  plea  of  property  in  a  stranger, 
without  further  averment,  is  a  good  defense.  To  say  that  pos- 
session is  prima  facie  evidence  of  the  right  of  property  does 
not  remove  the  difficulty.  As  it  is  only  prima  facie,  it  may  be 
rebutted  and  destroyed  by  testimony  showing  that  the  real  title 

is  elsewhere.  It  is  not  upon  the  principle  that  pos- 
[*306]     session  '*  is  prima  facie  evidence  of  title,  that  trespass 

de  bonis  asportatis  can  be  sustained.  It  is  that  tl.>e 
tortious  taking  of  goods  is  an  injury  to  the  possession  itself. 
The  right  of  property,  therefore,  in  that  action  can  only  be 
urged  by  the  true  owner,  or  some  one  claiming  under  him. 
This  doctrine  we  believe  not  to  be  applicable  to  replevin,  and 
that  to  apply  it  to  that  action  would  be  inconsistent  with  the 
well  settled  rule  that  property  in  a  stranger  is  a  good  defense. 
That  trover  and  replevin  can  be  sustained  by  bailees  presents 
no  difficulty.  Bailees  have  a  qualified  property  in  the  subject 
of  bailment.     It  is  founded  on  contract. 

But  it  is  unnecessary  to  pursue  this  subject  and  to  attempt, 
by  an  analysis  of  the  conflicting  cases,  to  preserve  the  distin- 
guishing feature  of  the  action  of  replevin  in  regard  to  the  kind 
of  interest  necessary  to  support  it — a  task  of  much  labor  and 
some  difficulty.  The  result  has  been  anticipated.  This  Court 
has  heretofore  decided  that,  to  sustain  the  action,  there  must 
be  either  a  general  or  special  property  and  the  right  of  imme- 
diate possession  in  the  plaintiff.  2  Blackf.  R.,  172;  3  Id., 
348.  These  decisions  are  fully  sustained  by  the  following 
authorities:  1  Inst.,  145  b;  18  Vin.  Abr.,  577,  8,  9 ;  10 
Mod.,  25;  Selw.  N.  P.,  4th  Am.  ed.,  364;  2  Stark.  Ev.,  5th 
Am.  ed.,  714;  3  Pick.,  255;  3  Greenl.,  183;  5  Mass.,  303.(2) 
Smith,  by  the  levy  of  the  execution,  acquired  a  special  pro- 
perty in  the  goods,  which  continued  while  the  execution  re- 
mained in  force,  and  ceased  when  that,  together  with  the  le\y, 
was  set  aside  by  the  justice.  "With  the  extinguishment  of  hi.s 
special  property,  his  right  of  action  ceased ;  for  a  bailor  can 
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not  sue  liis  bailee  for  a  return,  after  his  right  of  property  in  the 
thing  bailed  has  been  destroyed.  4  Bingh.,  106.  So  soon  as 
the  lien  acquired  by  Smith  in  consequence  of  his  levy  was 
done  away,  the  right  of  possession  reverted  to  Lang,  in  whom 
was  the  general  right  of  property.  This  event  occurred  before 
Smith  made  the  demand  upon  Walpole  for  the  goods.  At  no 
time  before  he  made  the  demand  had  he  cause  of  action, 
because  until  then  there  was  no  detainer ;  and  he  had  none 
afterwards,  because  his  right  of  property  ceased  from  the  time 
of  quashing  the  execution. 

We  are  of  opinion  that  Smith  could  not  sustain  this  action. 
Per  Curiam. — The  judgment  is  reversed,  and  the 
[*307J     ^proceedings  subsequent  to  the  issues  in  fact  set  aside, 
with  costs.     Cause  remanded,  &c. 

J.  B.  Ray  and  W.  Quarks,  for  the  plantiff. 

H.  Brown,  for  the  defendant. 

(1)  Rev.  Code,  1831,  p.  422;  Accord.  Eev.  Stat.  1838,  p.  476. 

(2)  Vide  note  to  Litterel  v.  St.  John,  this  term,  post. 
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New  TkiaTj. — It  is  a  general  rule  that  a  plaintiff,  after  a  verdict  against  him, 
can  not  claim  a  new  trial  on  account  of  his  having  been  surprised  by  the 
defendant's  evidence. (a) 

Same — Absent  Witness — Affidavit. — On  a  motion  for  a  new  trial,  on  the 
ground  that  certain  facts  can  be  proved  by  a  witness  who  is  absent,  the  affi- 
davit of  the  witness  himself  should  be  produced,  or  his  absence  accounted 
for. 

A  PPEAL  from  the  Switzerland  Probate  Court. 

Blackford,  J. — Assumpsit  by  Walden  against  Cummins 
and  another,  administrators  of  Hagan,  for  a  demand  which 
accrued  in  the  lifetime  of  the  intestate.  Pleas,  1st,  The  gen- 
eral issue;    2d,  Payment  with  notice  of  set-off.     Verdict  and 

(a)7  Blackf.,  654 ;  7  Ind.,  535  ;  4  Ind.,  171  ;  but  see  Todd  v.   The  State,  25  Ind.,  212. 
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judgment  for  the  defendants.  A  new  trial  was  then  granted, 
and  a  verdict  and  judgment  were  rendered  for  the  plaintiflp. 

The  granting  of  the  new  trial  is  the  only  error  assigned. 

The  new  trial  was  granted  on  an  affidavit  made  by  the 
plaintiff.  This  affidavit  states  that  the  evidence  of  one  of  the 
defendants'  witnesses,  who  testified  that  she  had  heard  the 
plaintiff  say  that  his  demand  had  been  paid  by  the  intestate, 
was  a  surprise  on  the  plaintiff;  that  if  the  plaintiff  had  known 
that  such  evidence  would  be  given,  he  could  have  produced  a 
witness  to  prove  a  subsequent  acknowledgment,  by  the  intes- 
tate, of  his  indebtedness  to  the  plaintiff  in  the  sum  of  forty 
dollars;  and  that  the  plaintiff  expects  to  be  able  to  procure 
the  attendance  of  this  witness  at  the  next  term.  The  affidavit 
further  states  that  the  plaintiff  was  surprised  by  the  evidence 
of  two  other  of  the  defendants'  witnesses,  who  testified  that 
the  mill-race,  for  the  digging  of  a  part  of  which  the  suit  was 
brought,  did  not  exceed  from  ten  to  twelve  feet  in 
[*308]  width;  that  the  *  plaintiff  did  not  expect  such  evi- 
dence, and  was  not,  therefore,  prepared  with  testi- 
mony to  rebut  it;  but  that  he  can  prove  by  several  witnesses 
that  the  average  width  of  the  race  is  at  least  fourteen  feet. 

This  affidavit  does  not  show  any  sufficient  cause  for  a  new 
trial.  The  pleas  filed  by  the  defendants  were  ample  notice  to 
the  plaintiff  that  he  might  expect  the  defendants  to  introduce 
testimony  like  that  which  is  mentioned  in  the  affidavit.  There 
is  nothing  in  the  record  to  show  that  the  plaintiff  had  any 
reason  to  complain  of  being  surprised  by  the  defendants'  evi- 
dence. It  is  a  general  rule,  indeed,  that  a  plaintiff,  after  a 
verdict  against  him,  can  have  no  claim  to  a  new  trial  on 
account  of  his  having  been  surprised  by  any  evidence  of  the 
def'^ndant.  If  the  plaintiff  finds  himself  unprepared  to  meet 
the  defendant's  evidence  he  always  has  it  in  his  power  to 
suffer  a  nonsuit,  which  will  leave  him  at  liberty  to  sue  again 
for  the  same  cause  of  action.  It  would  be  giving  the  plaintiff 
too  great  an  advantage  to  permit  him  to  take  the  chance  of  a 
verdict  and,  when  it  is  lost,  to  relieve  him  from  the  verdict 
and  give  him  a  chance  with  another  jury,  merely  because  the 
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evidence  against  his  claim  was  stronger  on  the  first  trial  than 
he  expected  it  would  be.  This  doctrine  is  fully  supported  by 
the  following  authorities  Price  v.  Brown,  1  Strange,  691 ; 
Cooke  V.  Berry,  1  Wilson,  98 ;  Harrison  v.  Harrison,  9  Price, 
89 ;  Jackson  v.  Roe,  9  Johns.,  77. 

But  there  is  another  objection  to  the  affidavit,  independently 
of  the  insufficiency  of  the  matter  it  contains.  The  affidavit 
states  that  the  plaintiff  can  prove  certain  facts  by  the  witnesses 
named  in  it.  If  the  granting  a  new  trial  depended  upon  the 
plaintiff's  satisfying  the  Court  that  those  facts  could  be  proved, 
he  should  have  produced  the  affidavit  to  that  effect  of  the  wit- 
nesses themselves.  The  plaintiff's  own  affidavit  in  such  cases 
is  not  admissible  without  first  accounting  for  the  absence  of 
the  affidavits  of  the  witnesses.  Denn  v.  Morrell,  1  Hall's  R., 
382 ;  3Iann  v.  Clifton,  in  this  Court,  Nov.  Term,  1833. 

Sullivan,  J.,  having  been  concerned  as  counsel,  was  absent. 

Per  Curiam. — The  judgment  on  the  second  verdict  is 
reversed,  and  the  proceedings  subsequent  to  the  judgment  on 
the  first  verdict  set  aside,  with  costs.     To  be  certified,  &c. 

S.  C.  Stevens,  for  the  appellants. 

J.  Dumont,  for  the  appellee. 


*i^309]  The  State  v.  Mead. 

CriminaI/  Law — Triax  by  Jury. — In  criminal  cases,  except  petit  misde- 
meanors, &c.,  the  State  as  well  as  the  defendant  may  insist  on  a  trial  by 
jury. 

Same — State  may  Claim. — If  the  State  claim  a  jury  in  such  criminal  case, 
but  the  Court  notwithstanding  try  the  cause  without  a  jury  and  acquit  the 
defendant,  the  trial  is  a  nullity,  and  the  cause  must  be  tried  again. (o) 

ERROR  to  the  Hendricks  Circuit  Court. 
Blackford,  J. — Indictment  for  larceny.     Plea,  not  guilty. 
When  the  cause  was  called  for  trial,  the  defendant  claimed  the 

(o)  S«e  Joy  V.  The  Stale,  14  Ind.,  148 ;  Barman  v.  The  Slate,  8  lad.,  546  ;  Bolton  v.  Miller, 
«  Id.,  262 ;  2  Id.,  37. 
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right  to  have  the  cause  tried  by  the  Court  and  not  by  a  jury. 
The  prosecuting  attorney,  on  behalf  of  the  State,  objected  to 
this  claim,  and  insisted  upon  having  a  jury  impanneled  to  try 
the  issue.  The  Court  overruled  the  the  objection  of  the  pros- 
ecuting attorney,  tried  the  cause  upon  its  merits  without  a  jury 
and  acquitted  the  defendant. 

We  have  no  doubt  but  that  this  proceeding  is  unconstitu- 
tional and  void.  The  language  of  the  constitution  of  the  State 
is,  "  That  in  all  criminal  cases,  except  in  petit  misdemeanors, 
&c.,  the  right  of  trial  by  jury  shall  remain  inviolate."  Art.  1, 
sec.  5.  The  State  is  as  much  entitled  to  the  benefit  of  this 
constitutional  provision  as  any  individual  can  be.  Whenever 
the  right  is  claimed  by  either  party,  in  a  case  like  the  one 
before  us,  the  Court  is  bound  to  grant  it.  The  statute  autho- 
rizing suits,  whether  civil  or  criminal,  to  be  submitted  to  the 
Court  without  a  jury,  can  have  no  application  to  this  case; 
Rev.  Code,  1831,  p.  408  ;  because  the  State,  instead  of  agreeing 
to  a  trial  by  the  Court,  objected  to  it  in  express  terms. 

The  defendant  supposes  that  because  he  has  been  acquitted, 
the  State  can  not  subject  him  to  another  trial  for  the  same  cause. 
That  would  be  true,  if  the  objection  of  the  State  were  to  a 
verdict,  and  the  insufficiency  of  the  evidence  were  the  ground 
of  the  objection.  Bex  v.  Fraed,  4  Burr.,  2257.(1)  But  this 
is  a  very  different  case.  Here  is  no  verdict,  and  the  objection 
to  the  judgment  is,  that  there  has  been  no  legal  trial.  The 
Court  had  no  authority,  under  the  circumstances,  to  determine 
the  issue,  and  the  trial  is  coram  non  jiidice  and  absolutely 
void.     The  plea  of  auterfois  acquit  is  no  bar  to  a  prosecution, 

if  the  former  indictment  was  insufficient.  Vaucc's 
r*310]     Case,  4  Co.  *Rep.  44.     The  reason   is,  because   the 

defendant,  in  such  a  case,  was  not  ligitimo  modo  ac- 
quietatus.  For  the  same  reason,  the  defendant,  in  the  present 
case,  may  be  tried  again.  Our  constitution,  it  is  true,  provides 
that  no  person  shall  be  twice  put  in  jeopardy  for  the  same 
offense.  Ind.  Const.,  art.  1,  sec.  13.  But  that  provision  does 
not  apply  to  a  case  where  the  first  trial  was  a  nullity,  and 
where  the  defendant,  of  course,  was  not  put  in  jeopardy  by  it. 
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There  has  here  been  a  mis-trial,  and  though  the  defendant 
has  been  acquitted,  there  must  be  another  trial  of  the  cause. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c.  ' 

W.  Herod,  for  the  State, 

C.  C.  Nave,  for  the  defendant. 

(1)  Vide  note  to  Wan-en  v.  The  State,  ante,  p.  150 ;  The  State  v,  Davig,  Nov. 
term,  1837,  post. 


The  State,  on  the  relation  of  Hunt,  v,  Spencer  and 
Others,  in  Error. 

DEBT  on  a  sheriff's  bond  against  the  principal  and  his 
sureties.  Breach,  the  sheriff's  failure  to  return  an  execution 
in  favour  of  the  relator,  &c.  Two  pleas,  as  follows :  1,  That 
when  the  execution  came  to  the  sheriff^s  hands,  the  execution- 
defendant  had  no  property  within  the  sheriff's  bailiwick 
whereof  to  make  the  money  or  any  part  of  it,  but  was  then 
and  still  continued  to  be  notoriously  insolvent.  2,  That  at  the 
time  when  the  execution  came  to  the  sheriff's  hands,  and  at 
the  time  when  it  should  have  been  returned,  viz.,  on,  &c.,  the 
relator  had  no  interest  in  the  execution  or  the  judgment  on 
which  the  same  issued,  nor  was  he  entitled  to  any  part  of  the 
money  due  thereon,  &c.  Held,  that  these  pleas  were  bad  on 
general  demurrer.  Held,  also,  that  the  declaration  was  bad, 
it  containing  no  averment  of  a  judgment  on  which  the  execu- 
tion issued.  (1) 

(1)  Vide  The  State  v.  Beem,  Vol.  3  of  these  Eep.,  222 ;  Eali  v.  Johnson, 
Ibid,  363 ;  The  State  \.  Yownans.  1  Tnd.,  90 
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[*311]      ^''Priest,  Administrator,  v.  Maetin,  in  Error, 

ASSUMPSIT  againt  an  administrator  on  a  promissory  note 
executed  by  the  intestate.  Pleas,  non  assumpsit  by  the  intes- 
tate, and  failure  of  consideration.  Cause  submitted,  by 
consent,  to  the  Court  without  a  jury,  and  judgment  for  the 
plaintiff.  Held,  that  the  judgment  thus  rendered  takes  the 
place  of  a  verdict,  and  can  be  set  aside  only  on  the  same  pre- 
ponderance of  evidence,  that  would  invalidate  a  verdict. 

Held,  also,  that  the  judgment  against  the  defendant,  in  such 
case,  should  not  be  de  bonis  propriis,  but  to  be  levied  out  of 
the  assets  of  the  intestate  in  the  defendant's  hands  to  be 
administered,  if  he  have  so  much,  but  if  not,  then  the  costs 
out  of  the  defendant's  own  goods.  See  5  Blackf.,  108;  12 
Ind.,  187,  112,  242. 


Blake  v.  Nichols. 

Certificate  of  Justice. — If  there  be  a  justice's  certificate  attached  to  a  plea 
in  abatement,  stating  that  the  plea  had  been  sworn  to  before  him  the  plea 
must  be  considered,  under  the  statute,  as  sufficiently  veri-fied. 

Same — Amendment  of. — If  such  certificate  be  imperfect,  and  the  plea  have 
been  properly  sworn  to,  the  Court  should  permit  the  justice  to  amend  the 
certificate. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Blackford,  J. — Nichols  sued  Blake  before  a  justice  of  the 
peace  on  a  promissory  note.  The  defendant  pleaded  in  abate- , 
ment,  that  there  was  a  prior  action  pending  between  the 
parties,  for  the  same  cause,  before  another  justice.  The  jurat 
at  the  bottom  of  the  plea  was  as  follows :  "  Sworn  to  before 
me.  November  14th,  1835.  Noah  Harding,  J.  P."  The  plea 
was  objected  to  before  the  justice,  on  the  ground  that  it  did 
not  appear  to  be  properly  verified  by  affidavit.     The  justice 
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overruled  the  objection,  tried  the  cause,  and  rendered  a  judg- 
ment for  the  plaintiif. 

The  defendant  appealed  to  the  Circuit  Court.  The  plaintiff 
renewed  his  motion  there  to  set  aside  the  plea,  and  the  Circuii 
Court  sustained  the  motion.  The  defendant  then 
[*312]  suggested  *that  the  plea  had  been  properly  sworn  to, 
and  asked  leave  for  the  justice  then,  in  open  Court, 
to  amend  his  certificate.  The  amendment  was  refused,  and 
the  plaintiff  obtained  a  judgment. 

The  plea,  in  this  case,  is  not  verified  conformably  to  the 
English  practice.  The  statute  of  Anne  requires  such  a  plea  to 
be  verified  by  affidavit;  and  the  practice  under  that  statute  is, 
to  annex  to  the  plea  an  affidavit  signed  by  the  person  making 
it,  stating  the  plea  to  be  true  in  substance  and  fact.  3  Chitt. 
PL,  897. 

Our  statute  states  that  pleas  in  abatement  shall  not  be 
received,  unless  they  are  supported  by  oath  or  affirmation. 
Rev.  Code,  1831,  p.  316.  This  provision  is  not  in  terms  the 
same  with  that  in  the  English  statute,  and  does  not  require 
that  an  affidavit  signed  by  the  person  making  it,  shall  be  made 
and  annexed  to  the  plea.  A  magistrate's  certificate  annexed 
to  the  plea,  stating  the  plea  to  have  been  sworn  to  before  him, 
is  all  that  is  necessary  under  our  statute.  In  the  present  case 
there  is  such  a  certificate,  and  the  plea  must  therefore  be  con- 
sidered to  be  sufficiently  verified. 

If,  however,  the  Circuit  Court  were  correct  in  supposing 
that  the  jurat  did  not  show  the  plea  to  be  properly  verified, 
they  committed  an  error  in  refusing  to  permit  the  justice  to 
amend  his  certificate.  It  was  proper  that  the  certificate  should 
state  the  truth  of  the  case,  and  the  justice  ought  to  have  been 
permitted  to  correct  any  mistake  which  it  contained.  Bose  v. 
Solliers,  4  Barn.  &  Cress.,  358. 

Pe?'  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Cowgill  and  G.  P.  Hester,  for  the  appellant. 

C.  (7.  Nave,  for  the  appellee. 
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Dixon  v.  The  State. 

Indictmixit — EsTBAY. — An  indictment  charging  a  person  who  has  taken  up 
an  estray,  with  not  complying  with  the  provisions  of  the  statute  on  the  sub- 
ject, must  state  the  particular  acts  which  the  defendant  has  omitted  to 
perform. 

[*  313]     TERROR  to  the  Posey  Circuit  Court. 

Blackford,  J. — Indictment  against  Dixon.  The 
charge  is,  that  on  the  10th  of  J/ay,  1835,  the  defendant,  at, 
&c.,  took  up  as  an  estray  a  certain  horse,  &c.,  and  that  from 
the  said  10th  of  May,  to  the  finding  of  the  indictment,  he 
continued  to  keep  said  estray,  at,  &c.,  and  has  continued  to 
fail,  neglect  and  refuse,  to  comply  with  any  of  the  provisions 
of  the  statute,  entitled  "An  act  regulating  the  taking  up  of 
animals  going  estray,"  &c.,  contrary  to  the  form  of  the  statute. 
Plea,  not  guilty,  and  verdict  for  the  State.  Motion  in  arrest 
of  judgment  overruled,  and  judgment  on  the  verdict. 

The  objection  made  to  this  indictment  is,  that  it  does  not 
set  out  the  particular  act  or  acts  which  the  defendant  omitted 
to  perform.  This  objection  is  fatal.  The  mere  charge  against 
a  person  who  has  taken  up  an  estray,  that  he  has  failed, 
neglected  and  refused,  to  comply  with  any  of  the  provisions  of 
the  statute,  is  not  sufficient.  The  particular  acts  omittted  to 
be  performed  must  be  stated  in  the  indictment,  in  order  that 
the  Court  may  see  whether  they  are  such  acts  as  are  required 
by  the  statute  to  be  performed.  The  motion  in  arrest  of 
judgment  should  have  been  sustained. 

Per  Curiam. — The  judgment  is  reversed.    To  be  certified,  &c. 

W.  T.  T.  Jones  and  J.  R.  E.  Goodlet,  for  the  plaintiff. 

W.  Quarks  and  /.  Pitcher,  for  the  State. 
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Watson  v.  New,  in  Error. 

IN  a  suit  commenced  before  a  justice  of  the  peace,  by  the 
assignee  against  the  assignor  of  a  promissory  note,  the  plaintiff 
need  only  file,  as  a  cause  of  action,  the  note  with  the  assign- 
ment. R.  Code,  1831,  p.  301;  Rev.  Stat.,  1838,  p.  367;  8 
Blackf.,  304. 


Foot  v.  Glover. 


Complete  Record— Evidence.— To  prove  what  the  question  in  issue  in  a 
previous  suit  was,  the  complete  record  of  the  suit,  and  not  a  detached 
special  plea  filed  in  it,  must  be  produced.(o) 

[*314]     *ERROR  to  the  Monroe  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  slander  in 
which  Glover  was  the  plaintiff  and  Foot  the  defendant.  The 
words  for  which  the  suit  was  brought  were,  that  the  plaintiff 
had  sworn  false  in  an  affidavit,  which  he  had  made  for  the 
continuance  of  a  certain  cause,  in  which  he  was  a  defendant 
and  Foot  the  plaintiff.  To  this  action  of  slander,  the  defendant 
pleaded  in  justification  that  the  words  were  true;  and  upon 
this  plea  issue  was  joined. 

On  the  trial  of  the  cause,  it  became  material  for  the  plaintiff 
to  show  what  had  been  the  matter  in  issue  between  the  parties 
in  the  previous  action,  in  which  the  affidavit  was  made.  To 
give  the  jury  that  information,  the  plaintiff  offered  in  evidence 
the  following  plea: 

"Glover  et  al.  ats.  Foot.  And  the  said  defendants,  by  their 
said  attorneys,  for  further  plea  say,  that  said  suit  ought  not  to 
be  sustained  further  than  as  hereinafter  admitted,  because  they 
say  that  the  said  defendants,  on  the  11th  day  of  3farch  in  the 
said  declaration  mentioned,  before  ten  o'clock  in  the  morning, 

(a)Cline  v.  Gibson,  23  iQd.,  11. 
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viz.,  at  nine  o'clock  in  the  morning  of  the  said  day,  at  the  court 
house  in  Bedford,  had  ready  to  deliver  and  tendered  to  said 
sheriff  of  the  said  Lawrence  county,  the  three  horses  and  the 
wagon  mentioned  in  the  said  declaration,  which  were  of  the 
value,  and  would  have  raised  the  sum,  of  $200  of  the  amount 
thereof,  and  that  the  said  sheriff  altogether  failed  and  neglected 
to  attend  to  receive  the  said  horses  and  wagon.  And  as  to  the 
residue  of  the  said  goods  and  chattels,  the  said  defendants 
admit  the  failure  to  deliver  the  same  according  to  the  tenor  of 
the  said  obligation,  and  confess  that  they  can  not  gainsay  th« 
action  of  the  said  plaintiff  for  the  said  residue,  and  that  tht 
said  plaiutili  has  sustained  damage  thereby  to  the  value  of  tl." 
moneys  in  the  said  execution  contained,  over  and  above  tli.*» 
said  $200,  together  with  the  damage  in  addition  thereto, 
according  to  the  statute  in  such  cases  made  and  provided. 
And  this  they  are  ready  to  verify." 

The  plea  was  endorsed  as  follows:  "Filed  the  29th  of 
August,  1826."  The  admission  of  this  plea  as  evidence  was 
objected  to,  and  the  objection  was  sustained.  Verdict  for 
the  defendant.  Glover,  the  plaintiff,  moved  for  a  new  trial, 
and  the  Circuit  Court,  supposing  that  they  had  committed  an 
error  in  rejecting  the  plea  offered  in  evidence  by  the 
[*315]  plaintiff,  ^granted  a  new  trial.  The  cause  was  accord- 
ingly again  tried,  and  the  plaintiff  obtained  a  verdict 
and  judgment.  The  granting  of  the  new  trial  is  the  only 
error  assigned. 

This  judgment  must  be  reversed.  The  Circuit  Court  was 
right  in  rejecting  the  plea  offered  in  evidence  on  the  first  trial 
of  the  cause.  The  plea  was  offered  in  evidence  to  show  what 
the  matter  in  issue  in  the  previous  cause  was,  at  the  time  the 
affidavit  Avas  made.  But  this  special  plea,  detached  as  it  is 
from  the  other  proceedings  in  the  suit,  is  no  evidence  as  to 
what  was  the  matter  in  issue  in  that  suit.  The  plea  may  have 
been  withdrawn,  or  it  may  have  been  adjudged  insufficient  on 
<lemurrer,  before  the  affidavit  was  made.  It  is  necessary  to  see 
the  complete  record  of  a  suit,  in  order  to  ascertain  what  the 
(]uestion  in  issue  in  such  suit  was. 
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The  new  trial  ought  not  to  have  been  granted. 

Dewey,  J.,  having  been  concerned  as  counsel  in  the  cause, 
was  absent. 

Per  Curiam. — The  judgment  is  reversed,  and  the  proceed- 
ings subsequent  to  the  verdict  for  the  defendant  exclusive  set 
aside,  with  costs.     Cause  remanded,  &c. 

J.  WJiitcomb,  for  the  plaintiff. 

J.  H.  Thompson  and  C.  P.  Hester,  for  the  defendant. 


MiNTON  V.  Moore,  in  Error. 

IF  the  subject  of  difference  in  a  suit  pending  in  the  Circuit 
Court  be  referred  to  arbitration,  the  award,  if  no  time  for 
making  it  be  fixed,  should  be  returned  to  the  next  term  of  the 
Court;  and  if  it  be  not  so  returned,  the  plaintiff  may  have 
the  cause  tried  as  if  no  reference  had  been  made. 

If  neither  party,  on  appeal  to  the  Circuit  Court,  require  a 
jury,  the  cause  may  be  tried  without  a  jury,  though  the  amount 
in  controversy  exceed  twenty  dollars.  Rev.  Code,  1831,  p.  318. 
(Ace.  Rev.  Stat.,  1838,  p.  384.)  See  2  Ind.,  535 ;  5  Blackf., 
333. 

Dewey,  J.,  having  been  concerned  as  counsel,  was  absent. 


[*316]     *CooPER  V.  The  State,  on  the  Relation  of  Dean. 

Bastaudy — Who  may  Complain. — Any  unmarried  woman,  resident  in  the 
State,  may  make  complaint  before  a  justice,  under  the  statute,  against  the 
father  of  her  bastard  child,  without  regard  to  the  place  where  the  child  was 
born. 

Same — Non-payment,  etc.,  by  Father. — The  Court,  in  ordering  the  father 
of  such  child  to  make  certain  payments  for  its  maintenance,  should  not 
direct  an  execution  to  issue  in  case  of  non-payment. 

Samk. — Upon  an  order  for  such  payments,  a  scire  facias  or  an  action  of  debt 
may  be  sustained  by  the  party  entitled  to  the  money. 

(351) 


31(3-17        SUPiiExME  COUliT  OF  INDIANA. 

Cooper  V.  The  State,  on  the  relation  of  Dean. 

ERROR  to  the  Harriscn  Circuit  Court. 

Blackford,  J. — A  justice  of  the  peace  filed  in  the  Circuit 
Court  the  proceedings  which  had  taken  place  before  him  in  a 
cr.se  of  bastardy.  The  complaint  is  by  the  State,  on  the  rela- 
tion of  Malinda  Dean,  the  mother  of  the  child,  against  William 
Cooper,  the  reputed  father.  The  mother  was  resident  in  this 
State  when  the  complaint  was  made,  and  the  child  was  begotten 
in  this  State,  but  was  born  in  the  State  of  Kentucky.  The 
cause  was  tried  in  the  Circuit  Court  on  the  plea  of  not  guilty, 
and  a  verdict  found  against  the  defendant.  Upon  this  verdict 
the  Court  ordered  that  the  defendant  should  pay  certain  sums 
of  money,  at  certain  periods,  for  the  maintenance  of  the  child. 
It  was  further  ordered,  that  an  execution  should  issue  for  the 
payments  as  they  respectively  became  due,  and  the  amount  be 
paid  to  the  mother  of  the  child. 

There  are  two  objections  to  these  proceedings  which  it  is 
necessary  to  notice. 

The  first  is,  that  as  the  child  was  born  in  the  State  of  Ken- 
tucky, the  Court  had  no  jurisdiction  of  the  cause.  This  objec- 
tion is  without  foundation.  The  statute  authorizes  any  unmar- 
ried woman,  resident  in  the  State,  to  make  complaint  against 
the  father  of  her  bastard  child,  without  regard  to  the  place 
where  the  child  was  born.     Rev.  Code,  1831,  p.  285.(1) 

The  other  objection  is  to  that  part  of  the  order  of  the  Court 
which  directs  an  execution  to  issue  on  the  payments  as  they 
respectively  become  due,  &c.  We  think  the  Court  has  made  a 
mistake  as  to  this  matter.  The  party  who  may  be  entitled  to 
any  one  of  the  payments  when  it  becomes  due,  may  have  a 
scire  facias  or  an  action  of  debt  for  the  same,  and  the  order,  if 
unreversed  at  the  time,  will  be  conclusive  evidence 
[*317]  of  the  *amount  being  due  from  the  reputed  father. 
Harrington  et  al.  v.  Ferguson,  May  term,  1827.  But 
it  is  not  proper,  that  an  execution  should  issue  upon  the  order, 
until  the  defendant  has  had  an  opportunity  to  show  that  the 
person  for  whose  use  it  issues,  is  not  the  one  entitled  to  the 
money.  (2) 

Dewey,  J.,  having  been  f^oncerned  as  counsel,  was  absent. 
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Per  Curiam. — That  part  of  the  order  directing  an  execution 
to  issue,  &c.,  is  reversed,  and  the  residue  afifirmed.  To  be 
certified,  &c. 

J.  W.  Payne,  C.  Fletcher  and  0.  Butler,  for  the  plaintiff. 

W.  Quarles,  for  the  State. 

(1)  Accord,  Kev.  Stat.,  1838,  p.  330, 

(2)The  order  stands  now  as  a  judgment;  the  sureties  for  its  performance 
are  entered  of  record  in  the  nature  of  replevin-bail ;  and  when  an  instalment 
becomes  due,  execution  goes  against  the  principal  and  sureties.  Eev  Stat., 
1838,  p,  333. 


Traylor  and  Another  v.  Horrall. 

Tkover — Evidence  to  Sustain. — To  support  the  action  of  trover,  tljere 

must  be  proof  of  property  in  the  plaintiff,  possession  to  have  been  in  ihe 

defendant,  and  a  conversion  by  the  defendant. 
Same. — The  ffist  of  such  action  is  the  conversion ;  and  unless  the  defendant 

has  had  an  actual  or  virtual  possession  of  the  goods,  he  can  not  be  charged 

with  a  conversion  of  them  to  his  own  use. 

EE-ROE,  to  the  Daviess  Circuit  Court, 

Blackford,  J. — Trover  by  Horrall  against  Traylor,  Cwpe- 
hart  and  Cain.  Plea,  not  guilty.  The  only  evidence  respect- 
ing the  conversion  was  as  follows:  The  plaintiff  had  put  his 
corn  into  a  crib,  which  he  had  hired  for  the  purpose,  of 
Kinman,  and  which  stood  on  Kinman's  land.  The  defendants 
and  some  other  persons  being  present  where  the  crib  of  corn 
was,  Cajjehart  offered  the  corn  at  public  sale,  and  Traylor  bid 
it  off  at  the  price  of  thirty-one  dollars,  Cain  said  that  he  had 
the  officers  bound  for  his  money.  The  plaintiff  was  also 
present,  and  forbid  any  person  from  selling  or 
[*318]  removing  the  corn,  *  claiming  it  to  bs  his,  Cain 
Afterwards  said  that  he  had  got  his  money  from 
Capehart.  The  defendants  demurred  to  the  evidence,  and 
agreed  that  if  judgment  were  rendered  for  the  })lai!iti{]",  tlie 
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Court  might  assess  the  damages.  The  demurrer  was  sustained 
as  to  Cain,  but  there  was  a  judgment  against  the  other  defend- 
ants, for  seventy-four  dollars  in  damages,  together  with  costs. 

We  are  satisfied  that  the  record  shows  no  evidence  condu- 
cing to  prove  a  conversion  in  this  cause,  and  that  the  judgment 
for  the  plaintiff  is  consequently  erroneous 

To  support  the  action  of  trover,  there  must  be  proof  of 
property  in  the  plaintiff,  possession  to  have  been  in  the 
defendant,  and  a  conversion  by  the  defendant.  Buller's  N. 
P.,  page  33.  The  gist  of  the  action  is  the  conversion;  and 
unless  the  defendant  has  had  an  actual  or  virtual  possession  of 
the  goods,  he  can  not  be  charged  with  a  conversion  of  them  to 
his  own  use. 

In  the  present  cause,  it  does  not  appear  why  the  form  of  a 
public  sale  of  the  corn  in  question  took  place.  It  is  not  shown 
that  Capehai't,  the  alleged  seller,  had  seized  the  property 
under  any  process  of  law,  or  that  at  the  time  of  the  sale,  or  at 
any  other  time,  he  had  or  pretended  to  have  any  possession  of 
it  whatever.  Neither  was  there  any  attempt  to  prove,  that 
Traylor,  the  purchaser,  ever  took  possession  of  the  property, 
or  exercised  any  act  of  ownership  over  it. 

The  case  of  Bristol  v.  JBuj-t,  7  Johns.  Rep.,  254,  is  referred 
to  by  the  plaintiff.  But  the  Court  there  expressly  say,  that 
the  defendant  had  exercised  the  highest  and  most  unequivocal 
acts  of  dominion  and  control  over  the  goods,  not  only  by 
claiming  jurisdiction  over  them,  but  by  placing  armed  men 
near  them  to  prevent  their  removal.  They  say  further,  that 
the  defendant  thus  detained  the  goods  for  several  months,  and 
that  a  charge  was  therefore  brought  upon  the  plaintiff.  The 
Court,  in  that  case,  do  not  appear  to  have  had  any  idea,  that 
the  suit  could  be  maintained  without  showing  that  the  defend- 
ant had  intermeddled  with  the  goods,  and  had  for  a  time 
excluded  the  plaintiff  from  their  possession.  They  rely  on 
Baldwin  v.  Cole,  6  Mod.  Rep.,  212.  The  plaintiff  had  there 
sent  his  servant  with  some  tools  to  work  in  the  queen's  yard 
for  hire.  The  plaintiff,  some  time  afterwards  having  taken 
away    his    servant,    sent    for    the    tools,    but    the    defendant 
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[*319]  refused  *to  deliver  them  up.  Trover  was  then 
brought  for  the  tools,  and  the  action  was  sustained  on 
the  ground,  that,  as  the  defendant  had  wrongfully  undertakec 
to  detain  them,  he  took  upon  himself  the  right  to  dispose  of 
them,  which  was  a  conversion.  The  case  in  6  Mod.  Eep.,  is 
settled  law,  and  being  relied  on  in  Bristol  v.  Burt,  it  shows 
the  ground  upon  which  the  latter  case  was  intended  to  be 
placed  by  the  Court. 

In  M'Combie  v.  Bavies,  6  East,  538,  the  plaintiflP,  by  his 
agent,  bought  some  tobacco  which  was  in  the  King's  ware- 
house; but  the  agent  took  the  transfer  of  the  tobacco  on  the 
warehouse  books  in  his  own  name.  The  agent  afterwards 
pledged  the  tobacco  in  his  own  name  with  the  defendant,  and 
transferred  it  into  the  defendant's  name  on  the  books  in 
the  warehouse.  The  plaintiff  demanded  the  tobacco  of  the 
defendant,  who  refused  to  deliver  it  up  until  the  debt  for 
which  it  was  pledged  should  be  paid.  The  plaintiff  then  sued 
the  defendant  in  trover  for  the  tobacco.  It  was  strongly  con- 
tended at  the  trial  that  there  had  been  no  conversion;  and 
the  plaintiff  was  nonsuited.  The  nonsuit,  however,  was  subse- 
quently set  aside  and  the  plaintiff  recovered.  In  that  case  the 
defendant,  by  the  transfer  to  him  on  the  dock  books,  had  the 
virtual  possesion  and  exclusive  control  of  the  property,  and  he 
wrongfully  refused  to  deliver  it  to  the  rightful  owner. 

In  a  subsequent  case.  Chief  Justice  Best  took  occasion  to 
say,  that  Lord  Ellenborough,  in  M'Combie  v.  Bavies,  had  gone 
to  the  extreme  verge  of  the  law;  that  as  far  as  that  he  should 
go  himself;  but  that  in  the  case  before  Lord  Ellenborough,  the 
state  of  the  property  was  changed,  because  there  had  been  a 
transfer  in  the  dock  books,  which,  it  was  well  known,  is  as 
much  a  transfer  for  the  purposes  of  trade,  as  an  actual  removal 
from  one  warehouse  to  another;  and  that  there  was,  in  that 
case,  the  exercise  of  dominion  over  the  goods.  Mallalieu  v. 
Laugher,  3  Carr.  &  Payne,  551. . 

The  cause  which  we  are  now  to  decide  is  very  different  from 
any  of  those  to  which  we  have  referred.  For  any  thing  that 
the  record  before  us  presents,  the  plaintiff  may  have  always 
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continued  in  the  undisturbed  possession  of  the  corn  in  the 
place  where  he  originally  deposited  it,  or  he  may  have  sold 
it,  or  have  otherwise  converted  it  to  his  own  use. 

Dewey,  J.,  having  been  concerned  as  counsel  in  the  cause, 
was  absent. 
[*320]         Fer    Curiam. — The    judgment,    &c.,    against    the 
plaintiffs   in    error  is   reversed   with    costs.      Cause 
remanded,  &c. 

S.  Judah,  for  the  plaintiffs. 

D.  McDonald,  for  the  defendant. 


Boxley  and  Others  v.  Collins 

Forcible  Detainer. — The  complaint  in  a  case  of  forcible  detainer,  must 
show  that  the  land  is  within  the  county,  and  that  the  detainer  is  unlawful. 

Same. — The  verdict  for  the  complainant  in  such  case,  must  state  that  the 
premises  are  detained  hy  force. 

Venire  De  Novo. — If  no  judgment  can  be  rendered  in  consequence  of  the 
imperfection  of  the  verdict,  the  Court  awards  a  venire  de  novo. 

APPEAL  from  the  Hamilton  Circuit  Court. 

Blackford,  J. — The  appellee  filed  a  complaint  on  the  4th 
of  April,  1835,  before  two  justices  of  the  peace,  against  the 
appellants  for  a  forcible  detainer  of  certain  real  estate.  The 
appellants  pleaded  not  guilty.  Verdict  before  the  justices  for 
the  appellee,  and  a  judgment  on  the  verdict.  There  was  an 
appeal  to  the  Circuit  Court,  and  the  appellee  again  obtained  a 
verdict  and  judgment. 

In  the  Circuit  Court,  a  motion  was  made  by  the  appellants, 
to  set  aside  the  complaint,  but  the  motion  was  overruled. 
This  complaint,  after  stating  the  title  of  the  Court  and  the 
names  of  the  parties,  says: 

"The  plaintiff  complains  of  the  defendants,  that  they  made 
a  lawful  entry  upon  the  east  half  of  the  south-east  quarter  of 
section  twenty-two,  town  twenty  north,  range  three  east ;  and 
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that  they,  on  the  second  of  April,  1835,  with  force  and  strong 
hands  did  deforce,  and  still  do  keep  out  of  the  possession  of  the 
said  premises,  him,  the  said  plaintifl',  he  being  the  rightful 
owner  of  the  same.  And  the  plaintiff  prays  that  he  may  have 
the  benefit  of  the  act  of  forcible  entry  and  detainer,  in  such 
cases  made  and  provided." 

This  complaint  is  objectionable  on  two  grounds.  First, 
because  the  land  is  not  shown  to  be  within  the  county ;  and, 
secondly,  because  there  is  no  averment  that  the 
[*321]  detainer  was  *unlawful.  The  land  may  have  be- 
longed to  the  appellee,  and  still  the  appellants  may 
have  had,  at  the  time,  a  right  to  the  possession ;  and  if  their 
possession  was  lawful,  it  might  be  maintained  by  force.  King 
V.  Oakley,  4  Barn.  Sr  Adolp.,  307,  per  Denman,  C.  J. 

There  was  a  motion  in  the  Circuit  Court  to  arrest  the  judg- 
ment on  account  of  the  insufficiency  of  the  verdict,  but  the 
motion  was  overruled.     The  verdict  is  as  follows : 

"  At  an  inquisition  held  before  the  Circuit  Court  of  Hamil- 
ton county,  State  of  Indiana,  at  the  April  term,  we  the  jurors, 
on  our  oath  find  that  the  following  described  land,  viz.,  the  east 
half  of  the  southeast  quarter  of  section  twenty-two,  town 
twenty,  range  three  east,  on  the  29th  of  April,  1835,  was  in 
the  lawful  and  rightful  possession  of  Robert  Collins  ;  and  that 
Addison  Boxley,  Thomas  P.  Boxley  and  George  G.  Boxley, 
being  lawfully  upon  the  same,  did  unlawfully  detain  the  pos- 
session from  him,  the  said  Robert  Collins,  and  still  continue 
unlawfully  to  detain  the  possession  from  him.  Wherefore  tlie 
jury  upon  their  oath  as  aforesaid  find,  that  the  said  Robert 
Collins  ought  to  have  restitution  thereof  without  delay." 

This  verdict  is  defective,  because  it  does  not  state  that  the 
possession  of  the  premises  was  detained  by  force.  The  mere 
unlawful  detainer  of  land,  furnishes  no  ground  for  a  prosecu- 
tion under  the  statute  against  forcible  entries  and  detainers. 
This  summary  and  extraordinary  proceeding  to  obtain  posses- 
sion of  real  estate,  by  the  interference  of  justices  of  the  peace, 
is  founded  upon  statute  both  in  JEngland  and  in  this  country, 
and  is  only  authorized  where  the  entry  or  detainer  is,  in  its 
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nature,  forcible  and  violent.  In  ordinary  cases — those  of  en- 
tries or  detainers  peaceable  but  unlawful — the  injured  party  is 
left  to  the  action  of  ejectment,  &c.  A  distinguished  writer 
uses  the  following  language  on  this  subject:  "To  constitute  a 
forcible  entry,  or  a  forcible  detainer,  mere  force  in  law,  as  it 
is  technically  termed,  being  a  simple  trespass,  is  not  sufficient, 
but  there  must  be  some  actual  violence,  or  some  proceeding,  as 
a  large  assembly  of  persons,  calculated  to  create  alarm,  if  not 
terror,  in  ordinary  minds,  though  it  is  not  necessary  that  there 
should  be  any  assault  or  battery."    2  Chitt.  Gen.  Prac,  p.  234. 

In  our  statute,  the  form  of  a  verdict  against  the  defendant 
for  a  forcible  detainer  is  given,  which  is  as  follows :  "That  the 
lands,  &c.,  on,  &c.,  were  in  the  lawful  and  rightful 
[*322]  possession  *of  the  complainant,  and  that  the  defendant 
being  lawfully  upon  the  same,  did»  unlawfully  with 
force  and  strong  hands,  expel  and  drive  out  the  plaintiff;  and 
that  he  still  continues  wrongfully  to  detain  the  possession  from 
the  plaintiff.  Wherefore  the  jury,  upon  their  oath,  find  that 
the  plaintiff  ought  to  have  restitution  thereof  without  delay." 
Rev.  Code,  1831,  p.  267. 

It  is  clear,  that  the  verdict  in  the  cause  before  us  is  defect- 
ive, and  that  the  judgment  should  have  been  arrested.  In 
such  cases — where  no  judgment  can  be  rendered  in  conse- 
quence of  the  imperfection  of  the  verdict — the  Court  awards  a 
venire  de  novo.     Gould  on  Pleading,  p.  526. 

Per  Curiam. — The  judgment  is  reversed,  and  the  proceed- 
ings subsequent  to  the  motion  respecting  the  complaint  set 
aside,  with  costs.  Cause  remanded,  with  leave  to  the  appellee 
to  amend  the  complaint. 

C.  Fletcher  and  0.  Butler,  for  the  appellants. 

W.  Quarles  and  H.  Brown,  for  the  appellee. 
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Hackleman,  Administrator,  v.  Miller  and  Another. 

Administrator,  when  Personally  Liable. — If  a  third  person  be  induced, 
to  purchase  the  assignment  of  a  note  due  from  an  intestate's  estate,  by  the 
promise  of  the   administrator  that   it    shall   be  paid,  the    promise  is  not 
within   the  statute   of  frauds,  and   the   administrator  is   personally  liable 
to  the  assignee.(a) 

ERROR  to  the  Fayette  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  commenced  iu 
October,lSS4,  before  a  justice  of  the  peace.  The  defense  relied 
on  was  a  certain  matter  of  set-off.  The  justice  gave  judgment 
for  the  defendants. 

In  the  Circuit  Court,  the  parties  filed  the  following  agreed 
case,  on  which  the  defendants  obtained  a  judgment: 

"James  HacUeman,  administrator,  v.  Abraham  Boys,  and 
Samuel  Miller.  The  plaintiff,  being  at  the  time  administrator 
of  the  estate  of  Joseph  Moffitt,  deceased,  sold  at  public  auction, 
agreeably  to  law,  in  the  administration  of  the  estate,  goods 
and  chattels  which  he  had  inventoried,  to  Miller,  one  of  the 
defendants,  to  the  amount  of  the  note  on  which  the 
[*323]  suit  is  ^brought,  and  for  which  he  executed  the  note 
with  Boys  as  his  surety.  The  note  reads  as  follows : 
'$14.94.  Connersville,  Ind.,  12  months  after  date,  for  value 
received,  we  or  either  of  us  promise  to  pay  James  HacUeman, 
administrator  of  the  estate  of  Joseph  3IoJitt,  deceased  the  sum 
of  14  dollars  and  94  cents.  Witness  our  hands  and  seals  this 
12th  of  Oct.,  1833.  A.  Boys,  (Seal).  Samuel  Miller,  (Seal).' 
The  instrument  of  writing  filed  as  a  set-off  is  in  these  words : 
'Dec.  16,  1833.  This  day  settled  and  found  the  estate  of 
Joseph  Moffitt  due  to  Julius  Whitemore,  in  the  sum  of  13  dcl- 
lars  and  47  cents,  which  will  be  paid  as  the  law  directs.  James 
Hackleman,  administrator  of  the  estate  of  Joseph  MoJJitt, 
<ieceased.'  Which  instrument  is  thus  indorsed:  'April  5, 
1134,  I,  the  undersigned,  do  hereby  transfer  my  right  in  the 


(a)  Spanner  v.  Dunn,  7  Ind.,  SI. 
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within  note  to  S.  3Iiller.  Julius  Whitemore.'  And  the  same  was 
executed  by  the  plaintiff,  as  it  purports  to  be,  on  a  settlement 
of  the  account  between  the  estate  of  Ilqffitt  and  the  assignor; 
and  the  assignment  was  before  the  commencement  of  this  suit. 
Before  Miller  received  the  assignment,  the  plaintiff  informed 
him  that  it  was  good,  and  that  he  would  receive  the  full  face 
of  it  in  set-off  against  the  note  on  which  this  suit  is  brought, 
if  the  assignment  were  made.  The  plaintiff  acknowledges  the 
receipt  of  all  that  the  note  calls  for,  before  suit  brought,  witli 
the  exception  of  the  amount  of  the,  said  set-off." 

The  statement  also  contains  some  remarks  relative  to  the 
probable  insolvency  of  the  estate  of  Maffitt,  which  it  is  not 
necessary  to  notice. 

The  only  question  here  involved  is,  whether  the  promise  of 
the  plaintiff'  to  admit  the  set-off  as  binding  on  him,  or  whether 
It  is  void  as  being  within  the  statute  of  frauds  ? 

The  words  of  the  statute  are:  "No  action  shall  be  brought 
whereby  to  charge  any  executor  or  administrator,  upon  any 
special  promise,  to  answer  damages  out  of  his  own  estate,  or 
whereby  to  charge  the  defendant,  upon  any  special  promise, 
to  answer  for  the  debt,  default,  or  miscarriage  of  another  per- 
son, &c.,  unless  the  agreement,  &c.,  shall  be  in  writing,"  &c. 
Eev.  Code,  1831,  p.  269.(1)  The  plaintiff  sues  in  his  own 
right,  the  words  administrator,  &c.,  attached  to  his  name  being 
only  matter  of  description;  and  the  set-off,  to  be  admissible, 
must  be  a  valid  demand  against  him  personally.  The  objec- 
tion made  by  the  plaintiff  to  the  validity  of  his 
[*324]  promise  to  *admit  the  sett-off  is,  that  it  goes  to  charge 
him  personally  for  a  debt  of  the  estate,  and  ought, 
therefore,  to  have  been  in  writing. 

There  is  some  difficulty  in  coming  to  a  satisfactory  opinion 
on  this  subject;  but  we  are  disposed  to  believe  that  the 
promise  is  not  within  the  mischief  intended  to  be  remedied  by 
the  statute.  It  is  settled,  "  that  if  A  says  to  B,-  pay  so  much 
money  to  C  and  I  will  repay  it  to  you,  it  is  an  original,  inde- 
j)endent  promise;  and  if  the  money  be  paid  upon  the  faith  of 
it,  it  has  always  been   deemed   an  obligatory  contract,  even 
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though  it  be  by  parol;  because  there  is  an  original  considera- 
tion moving  between  the  immediate  parties  to  the  contract." 
Per  Story,  J.,  in  Townsley  v.  Sumrall,  2  Peters,  182. 

There  can  be  no  doubt  but  that,  under  our  statute,  the 
writing  filed  as  a  set-off  is  assignable;  and  we  have  heretofore 
decided  that  the  amount  of  the  note  is  prima  facie  evidence 
that  that  was  the  sum  paid  for  the  assignment.  YoiLse  v. 
M'Creary,  May  term,  1829.  It  must  be  taken  for  granted, 
therefore,  in  this  case;  the  contrary  not  appearing,  that  the 
defendant  paid  WJiitemore  for  the  assignment,  the  amount  of 
the  instrument  assigned;  and  the  record  shows  that  the  assign- 
ment was  obtained  by  the  defendant,  at  the  instance  of  the 
plaintiff,  and  upon  the  faith  of  his  express  promise  that  the 
amount  should  be  allowed  to  the  defendant.  The  payment, 
thus  made,  is  a  damage  to  the  defendant,  and  is  a  valid  con- 
sideration for  the  promise  in  question  made  by  the  plaintiff. 

The  case  of  Townsley  v.  Sumrall,  to  which  we  have  already 
referred,  so  far  as  resj'^ects  the  present  cause,  is  as  follows: 
Townsley  verbally  promised  Sumrall  that,  if  the  latter  would 
obtain  from  one  Waters  a  bill  of  exchange  for  a  certain  sum, 
to  be  drawn  by  Watei^s  upon  Toivnsley  in  favour  of  Sumrall, 
he,  Townsley,  would  accept  the  bill.  Sumrall,  accordingly,  for 
a  valuable  consideration,  procured  such  a  bill  from  Waters,  but 
Townsley  then  refused  to  accept  it,  having  in  his  hands  no 
funds  of  the  drawer.  Sumrall  then  sued  Townsley  on  his 
promise  to  accept  the  bill,  and  the  defendant  contended  that 
the  promise,  not  being  in  writing,  was  void.  The  Court 
decided  the  promise  to  be  valid,  and  said  "  that  if  a  person,  in 
consideration  that  another  will  purchase  a  bill  already  drawn, 
or  to  be  thereafter  drawn,  and  as  an  inducement  to  the  pur- 
chase, undertake  to  accept  it,  and  the  bill  be  drawn 
[^325]  and  ^purchased  upon  the  credit  of  such  promise,  for 
a  sufficient  consideration,  such  promise  to  accept  is 
binding  upon  the  party ;  it  is  an  original  promise  to  the  pur- 
chaser, and  not  merely  a  promise  for  the  debt  of  another." 

This  case  of  Toivnsley  v.  Sumrall,  is,  in  principle,  similar  to 
the  one  before  u^. 
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Pe7'  Curiam. — The  judgment  is  affirmed  with  costs  de  bonis 
propr'iis.     To  be  certified,  &c. 
0.  H.  Smith,  for  the  plaintiff. 
/.  Perry  and  8.  W.  Parker,  for  the  defendant. 

(1) Accord.  Rev.  Stat.,  1838,  p.  oil. 


M'Connell  v.  Baker. 

CoNTiiACT — P1.EADING. — The  declaration  in  assumpsit  stated,  that  tb 
plaintiff  had  bought  of  the  defendant  all  tlie  fat  hogs  which  the  defendan 
then  had,  supposed  to  be  about  530,  at  three  dollars  and  twelve  and  one- 
half  cents  per  cwt.,  to  be  delivered,  &c.;  but  that  the  hogs  had  not  been 
delivered,  &c.  Held,  tliat  the  declaration  was  bad  on  general  demurrer, 
for  not  averring  some  particular  number  of  hogs,  with  their  weight,  which 
the  defendant  had  when  the  contract  was  made.(a) 

ERROR  to  the  Fayette  Circuit  Court. 

Blackford,  J. — This  is  an  action  of  assumpsit.  There 
are  two  special  counts,  stating  that  the  plaintiff  had  bought  of 
the  defendant  "  all  the  fat  hogs  which  the  defendant  then  had, 
supposed  to  be  about  530  hogs,  at  the  rate  or  price  of  three 
dollars  and  twelve  and  one-half  cents  per  cwt.  gross  weight 
for  the  said  hogs;"  to  be  delivered  afterwards,  &c. ;  but 
that  the  said  hogs  had  not  been  delivered,  &c.  There  are 
also  two  general  counts;  one  for  money  had  and  received, 
and  the  other  for  money  lent  and  advanced.  General 
demurrer  to  the  special  counts,  and  the  demurrer  sustained. 
To  the  other  counts,  the  general  issue  was  pleaded,  and  the 
plaintiff,  on  the  trial,  recovered  a  judgment.  The  plaintiff 
below  is  the  plaintiff  in  erroi". 

The  only  question  raised  in  the  cause  is,  could  the  special 
counts*  be  sustained,  without  an  averment  of  the  number  and 
weight  of  the  hogs  which  were  to  have  been  delivered? 

We  think  these  counts  are  substantially  defective. 
[*326]     The  *  contract  declared  on  is  for  the  delivery  of  all 

(a)GatUng  v.  Newall,  9  Ind.,  572;  Palierson  v.  Fisher,  8  Blackf.,  2.37. 
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the  fat  hogs  which  the  defendant  then  had,  supposed  to  be 
about  530  hogs,  at  the  price  of  three  dollars  and  twelve 
and  one-half  cents  per  cwt.;  and  the  breach  assigned  is/ that 
the  said  hogs  were  not  delivered  according  to  contract.  The 
counts  are  defective,  because  there  is  no  averment  of  any  par- 
ticular number  of  hogs  with  their  weight,  which  the  defendant 
had  when  the  contract  was  made.  In  actions 'of  this  kind — 
for  the  non-delivery  of  goods — the  value  of  the-  goods  must  be 
proved  on  the  trial,  or  the  jury  have  no  rule  by  which  to 
estimate  the  amount  of  damage  for  their  non-delivery;  and 
this  shows,  that  a  value  must  be  stated  in  the  declaration, 
because  the  plaintiff  is  only  bound  to  prove  the  facts  which 
he  alleges.  The  true  value  need  not  be  averred,  but  some 
value  must. 

Reverse  the  case,  and  suppose  the  suit  were  brought  for  th : 
price  of  hogs  sold  and  delivered  by  the  plaintiff  to  the  defend- 
ant, supposed  to  be  530  hogs,  at  three  dollars  aud  twelve  and 
one-half  cents  per  cwt.;  could  a  declaration,  not  averring  the 
number  and  weight  of  the  hogs,  be  sustained?  It  certainly 
could  not ;  and  the  obvious  reason  is,  that  the  amount  due  to 
the  plaintiff,  admitting  his  statement  to  be  true,  would  not  be 
shown  by  the  declaration.  The  averment  is  as  necessary  in 
the  one  case  as  in  the  other. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  To 
be  certified,  &c. 

C.  B.  Smith  and  S.  W.  Parker,  for  the  plaintiff. 

0.  H.  Smith,  for  the  defendant. 


LiTTEKEL  V.  St.  John. 

Eeplevin — Demamd — Pleading. — Replevin  for  'the  detainer  of  a  horse. 
Plea,  property  in  defendant.  Eeplication  in  denial,  and  issue.  It  appeared 
that  the  plaintiff  had  bought  a  horse  of  the  defendant,  but  that  the  latter 
still  had  him  in  possession.  Held,  that  these  facts  did  not  necessarily  show 
that  the  issue  must  be  found  against  the  plaintiff,  unless  he  had  proved  a 
demand  and  refusal  of  the  liorsc. 
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Contract — Condition  Precedent. — A  horse  was  purchased  for  eighty 
dollars,  but  neither  the  property  nor  possession  was  to  pass  until  the  pur- 
chaser had  executed  a  note  for  the  price.  A  note  for  only  eight  dollars 
was,  by  mistake,  executed  and  delivered  in  pursuance  of  the  contract. 
Held,  that  the  property  in  the  horse  was  not  changed. 

[*  327]     APPEAL  from  the  the  Union  Cii'cuit  Court. 

Blackford,  J. — This  was  an  action  of  replevin  for 
a  horse,  commenced  by  St.  John  against  Litterel.  The  declara- 
tion states  that  the  defendant  was  lawfully  in  possession  of 
the  horse,  but  that  he  unlawfully  detained  him  from  the 
plaintiff,  &c.  Plea,  property  in  the  defendant,  concluding  with 
a  verification.  The  replication  denies  the  plea,  and  concludes 
to  the  country. (1)      Verdict  and  judgment  for  the  plaintiff. 

Evidence  having  been  given  on  the  trial,  relative  to  a 
purchase  of  a  horse  by  the  plaintiff  from  the  defendant,  and 
the  testimony  being  closed,  the  defendant  asked  the  Court  to 
give  the  following  instruction  to  the  jury:  "That  if  they 
believed  from  the  evidence,  that  the  horse  was  purchased  by 
St.  John  of  Litterel,  and  that  the  latter  had  never  parted  with 
the  possession,  the  jury  must  find  for  the  defendant^,  unless, 
before  the  commencement  of  the  suit,  the  plaiuUff  had 
demanded  the  horse,  and  the  defendant  had  refused  to  deliver 
him,  or  had  otherwise  tortiously  detained  him."  This  instruc- 
tion the  Court  refused,  but  instructed  the  jury  that,  under  the 
issue,  the  suit  could  be  sustained  without  proof  of  a  demand. 

There  is  no  error  in  this  part  of  the  cause.  The  only 
question  to  be  tried  was,  did  the  horse  belong  to  the  defendant? 
It  certainly  did  not  follow,  because  the  plaintiff  had  bought  the 
horse  of  the  defendant,  and  the  latter  had  not  given  possession, 
that  the  horse  continued  to  be  the  defendant's  property  uuiA 
the  plaintiff  demanded  him.  It  does  not  appear  that  a  demciyid 
was  indispensable  to  a  change  of  the  property;  and  we  must 
presume,  in  favour  of  the  opinion  of  the  Court,  that  it  was  not. 
^ye  are,  however,  not  to  be  understood  as  supposing,  that  the 
defendant  might  not,  by  some  other  plea,  have  put  the  plaintili 
upon  proof  of  a  demand  of  the  horse.  All  we  say  is,  that  the 
issue  in  this  case  does  not  require  that  proof  from  the  plaintiff. 
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The  defendant  also  asked  the  following  instruction ;  "  That 
if  it  was  agreed  between  the  parties,  that  aS'^.  John  was  to  give 
his  note  for  eighty  dollars  for  the  horse,  before  he  was  entitled 
to  the  property  or  possession  of  him,  and  a  note  w?s  executed 
for  eight  dollars,  instead  of  eighty  dollars,  by  a  mistake  of  the 
parties,  and  St.  John,  knowing  of  the  mistake,  did  not,  before 
the  commencement  of  this  suit,  execute  and  tender  to  Litterel 
a  corrected  note  for  eighty  dollars,  agreeably  to  the  contract, 
he  can  not  sustain  this  action."  This  instruction  was 
[*328]  refused;  but  the  *  Court  charged  the  jury,  "that  if 
such  note  was  executed  by  mistake,  the  plaintiff  could 
recover,  if  it  was  proved  that  the  plaintiff  had  been  always 
ready,  upon  demand,  to  correct  the  mistake." 

The  instruction  thus  given  by  the  Court  can  not  be  sustained. 
It  refers  to,  and  recognizes  as  proved,  the  facts  contained  in  the 
last  instruction  which  was  refused.  The  execution  of  a  note 
for  eighty  dollars  by  the  plaintiff  to  the  defendant,  was  a 
precedent  condijfcion,  to  be  performed  before  the  right  of 
property  or  of  possession  in  the  horse  was  to  vest  in  the 
plaintiff.  That  condition  has  not  been  complied  with.  It  is 
not  sufficient  for  the  plaintiff  to  say,  that,  when  he  discovered 
the  mistake  relative  to  the  note,  he  was  ready,  on  demand,  to 
correct  it;  that  is  not  a  performance  of  his  part  of  the  contract. 

Fer  Curiam. — The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  &c. 

0.  H.  Smith  and  C.  B.  Smith,  for  the  appellant. 

J.  Eyman  and  /.  Perry,  for  the  appellee. 

(l)Accor(iing  to  the  rules  of  pleading  in  replevin,  the  plea  of  property  in 
the  defendant  concludes  with  a  verification.  The  replication  affirms  the 
property  to  be  in  the  plaintiff,  and  concludes  to  the  country.  Gilb.  on  KepL, 
228,  229.  Vide  forms  of  these  pleas  of  property,  in  a  note  to  Martin  v.  Bay, 
Vol.  1  of  these  Eep.,  292,  3.  The  following  is  the  form  of  the  replication: 
*'  And  the  said  3L  says,  that  his  writ  and  declaration  aforesaid  ought  not  to  be 
quashed,  because  he  says,  that  the  property  of  the  cattle  aforesaid,  at  the  time 
of  the  taking  of  them,  was  in  the  said  ilf.  in  manner  and  form,  as  he  by  his 
writ  and  declaration  aforesaid  hath  above  thereof  alleged,  to-wit,  at  H.  afore- 
gaid  in  the  county  aforesaid ;  and  this  he  prays  may  be  inc[uired  of  by  tho 
-ountry."     Lill.  Ent.,  35S ;  Gilb.  on  Repl.,  229. 
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The  State  v.  M'Cluee. 

Disinterment  of  Corpse — Indictment. — The  disinterment  of  a  corpse  ia 
indictable,  if  it  be  done  without  eitlier  the  consent  of  the  deceased  given  in 
his  life-time,  or  of  his  near  relations  given  subsequently  to  his  death. 

iSAME. — The  indictment,  in  such  case,  need  not  allege  the  disinterment  to  be 
unlawful. 

ERROR  to  the  Marion  Circuit  Court. 

Blackford,  J. — Indictment  for  disinterring  a  corpse.  The 
indictment  charges  that  the  defendant,  on  &c.,  1 1. 
[*329]  &c.,  did  *then  and  there  reraove  the  dead  body  ancJ 
corpse  of  one  Polly  JVhite,  from  interment  in  a  pubno 
burying  ground,  in  which  she  had  been  then  and  there  interred, 
without  having  obtained  the  consent  therefor  of  the  said  FoUij 
in  her  lifetime,  nor  of  her  near  relations  since  her  death,  con- 
trary to  the  form  of  the  statute,  &c. 

This  indictment,  on  the  defendant's  motion,  was  quashed. 

The  defendant  contends  that  the  indictment  should  have 
averred  that  the  disinterment  was  without  the  consent  of  the 
near  relations  of  the  deceased,  given  before  her  death;  but  the 
objection  is  without  foundation.  We  consider  the  disinterment 
to  be  indictable,  if  it  was  done  without  the  consent  of  the 
deceased,  given  in  her  lifetime,  or  of  her  near  relatives,  given 
subsequently  to  her  death.     Rev.  Code,  1831,  p.  188.(1) 

The  defendant  further  contends,  that  the  indictment  should 
have  alleged  the  disinterment  to  be  unlawful;  but  the  term 
"  unlawful "  is  not  used  in  the  statute,  and  there  could  be  no 
reason  for  inserting  it  in  the  indictment.  1  Chitt.  Crim. 
Law,  241. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &(i. 

W.  Quarles,  for  the  State. 

,/.  Morrison,  for  the  defendant. 

(1 )  Accord.  Eev.  Stat.,  1838,  p.  213. 
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Ryman  v.  Claek,  in  Error. 

A  FIERI  FACIAS  was  issued  by  a  justice  of  the  peace 
and  dated  on  the  21st  of  July,  1836.  Held  that  the  thirty-six 
days  from  the  date  of  the  execution,  within  which  the  con- 
stable was  bound  to  return  it,  expired  on  the  25th  of  August, 
1836 ;  and  that,  therefore,  a  scire  facias  against  the  constable, 
dated  on  the  26th  of  August,  1836,  for  not  returning  the  exe- 
cution, was  not  objectionable  as  having  issued  too  soon.  Jocobs 
V.  Graham,  1  Blackf.,  392;  Arnold  v.  The  United  States,  9 
Cranch.,  104;  5  Blackf.,  320;  5  Ind.,  196;  9  Ind.,  6. 


[*330]  *Davis  v.  Bush. 

Faxse  Impkisonment — Justification. — It  is  not  necessary  to  a  constable's 
justification  of  an  arrest,  under  a  capias  ad  respondendum,  issued  by  a  jus- 
tice, that  the  writ  be  preceded  by  an  affidavit.  Aliter,  if  the  justisfication  be 
by  the  party  or  by  the  justice. 

Same — Return  of  Writ. — When  an  officer  justifies  an  arrest  under  process 
which  he  is  bound  to  return,  the  return-day  being  past,  the  plea  must  allege 
a  return. (a) 

Same — Pleading. — If  to  a  declaration  in  trespass,  containing  several  counts, 
the  introductory  part  of  a  plea  in  justification  be  confined  to  the  first  count, 
and  an  attempt  be  made  in  the  body  and  conclusion  of  the  iilea  to  embrace 
the  whole  declaration,  the  plea  is  bad. 

ERROR  to  the  Tippecanoe  Circuit  Court.  The  plaintiff  in 
error  was  the  plaintiff  below;  the  demurrer  to  the  special  plea 
was  overruled,  and  the  judgment  was  for  the  defendant. 

Dewey,  J. — This  is  an  action  of  assault  and  battery  and 
false  imprisonment.  The  declaration  contains  three  counts. 
Pleas,  general  issue  and  justification,  as  a  constable,  under  a 
capias  ad  respondendum  issuing  from  a  justice  of  the  peace. 

(a)Eiving  v.  Robeson,  15  Ind.,  'iH ;  Mny  v.  Si//,  5  Blackf.,  206. 
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Demurrer  to  the  special  plea,  assigning  for  cause,  1st,  Tlio 
plea  does  not  show  that  an  affidavit  was  filed  before  issuing 
the  writ,  nor  does  the  writ  recite  one;  2d,  It  does  not  allege 
how  long  the  j^laintiff  was  detained;  and,  3d,  It  is  not  averred 
that  the  constable  carried  the  plaintiff  before  the  justice,  or 
that  he  returned  the  writ. 

The  points  actually  arising  under  the  demurrer,  resolve 
themselves  into  two — the  necessity  of  averring  the  existence 
of  an  affidavit  before  issuing  the  writ,  and  the  return  of  the 
process. 

The  capias  set  out  in  the  plea  agrees,  in  substance,  with  the 
form  prescribed  by  the  statute.  Rev.  Code,  1831,  p.  321.  It 
recites  a  cause  of  action  within  the  jurisdiction  of  the  justice, 
and  bears  upon  its  face  legal  authority  for  the  constable  to  act 
under  it.  He  was  not  bound  to  look  beyond  it  and  inquire 
whether  it  was  preceded  by  an  affidavit  or  not.  Its  precept 
was  obligatory  upon  him,  and  must  constitute  his  defense, 
provided  his  duty  has  been  discharged.  Had  the  action  for 
false  imprisonment  been  against  the  justice  himself,  or  the 
plaintiff  in  the  process  had  been  sued,  the  rule  would  have 
been  different.  They  could  not  justify  without  showing  an 
affidavit  as  well  as  a  writ;  and,  probably,  the  latter  would  be 

bound  to  show  a  cause  of  action. 
[*331]  *The  objection  that  the  return  of  the  writ  is  not  set 
forth,  is  fatal  to  the  plea.  When  an  officer  justifies 
under  process,  which  he  is  bound  to  return — the  return-day 
being  past — he  musb  allege  his  return  in  hjs  plea.  To  make  a 
return  is  as  much  his  duty,  as  obedience  to  any  other  mandate 
in  the  writ.  Without  it  his  justification  is  not  complete,  and 
he  is  a  trespasser  ab  initio.  A  distinction  has  been  taken 
between  mesne  and  Jinal  process,  the  first  being  considered  as 
returnable,  the  other  not.  Whether  this  distinction  as  to  the 
returnable  character  of  these  two  kinds  of  process,  exists  under 
our  statute,  it  is  not  necessary  now  to  decide.  The  capias  ad 
respondendum  r^iedi.  upon,  on  the  present  occasion,  is  returnable 
process,  and  the  plea  is  bad  for  not  averring  its  return.  Hoe's 
Case,    5   Co.,   90;    Freeman    v.   Blewctt,  1    Ld.  Raym.,    632- 
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Willes,  33  and  n;  Middleton  v.  Price,  2  Str.,  1184:  Rowland 
V.  VeaUy  Cowp.,  18;  Cheasley  v.  Barnes,  10  East,  73;  Shor- 
land  V.  Govett,  5  B.  &  C,  485.  We  are  aware  that  this  point 
was  differently  decided  by  this  Court,  in  the  case  of  Patterson 
V.  Kise,  2  Blackf.,  127.  On  a  review  of  the  authorities,  we 
have  become  satisfied  it  is  our  duty  to  revise  that  decision,  so 
far  as  the  point  in  question  is  concerned. 

There  is  a  defect  in  the  plea  in  the  case  before  us,  not 
adverted  to  in  the  demurrer.  It  is  this,  the  introductory  part 
of  the  plea  is  confined  to  the  first  count;  but  in  the  body 
and  conclusion,  an  attempt  is  made  to  embrace  the  whole 
declaration. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs.  Cause 
remanded,  with  leave  to  the  defendant  to  amend  his  special 
plea,  &c. 

jB.  a.  Lockwood,  for  the  plaintiff. 

A.  S.  Whiie,  for  the  defendant. 


Grimes  and  Another  v.  Wilson  and  Wife. 

DowEB. — The  term  messuage,  as  used  in  the  statute  regulating  dower,  may 
include  a  few  acres  of  land  adjacent  to  a  dweUing-house,  but  not  a  whole 
&rm. 

Samk. — If  a  widow  enter  upon  the  lands  of  her  deceased  husband,  other  than 
"  the  mansion-house  and  messuage  thereunto  belonging,"  and  appro- 

[*332]  priate  the  *proceed8  to  her  own  use,  she  is  a  wrong-doer,  and 
amenable  to  the  proprietor  of  the  land  for  the  rents  and  profit8,(a) 

Accounts — Bents  and  Profits. — To  entitle  a  party  to  the  aid  of  a  Court  of 
chanceiy  to  compel  an  account  of  rents  and  profits,  he  must  connect  with 
his  cause  of  complaint  some  peculiar  equitable  ground  for  the  interference 
of  the  Court,  such  as  fraud,  &c.(6) 

Infant,  Eight  of. — An  infant  has  a  right  to  consider  any  person  as  his 
guardian,  bailiff,  or  trustee,  who  enters  upon  his  land  and  receives  the 
proceeds,  and  may  compel  him  to  account  for  the  same  in  a  Court  of 
chancery,  (c) 

(«)  Williamson  v.  Ash,  7  Ind.,  495. 
(I)  Egbert  v.  Thomas,  1  Ind.,  393. 
(c)  Breeding  v.  Shinn,  8  Ind.,  125. 
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Chaiicery — Practice. — Two  persons  joined  in  a  bill  in  chancery,  each 
havinsT  a  separate  claim  against  the  defendant.  One  of  the  complainants, 
on  account  of  his  infancy,  had  a  right  to  sue  in  chancery,  but  the  other  had 
no  such  right.  Hdd,  on  demurrer,  that  the  bill  was  insufficient.  Held,  also, 
that  on  sustaining  the  demurrer  in  such  case,  the  bill  should  not  be 
dismissed  as  to  the  infant,  but  should  stand  over  in  order  that  he  might 
strike  the  name  of  the  other  complainant  from  the  bill. 

APPEAL  from  the  Shelby  Circuit  Court. 

Dewey,  J. —  Wilson  Grimes,  an  infant,  by  his  next  friend 
and  guardian,  and  Charles  Grimes,  filed  a  bill  in  chancery 
against  Allen  Wilson  and  Henrietta,  his  wife. 

The  bill  states  that  Noble  Grimes,  the  father  of  the  com- 
plainants, died  intestate,  seized  and  possessed  of  "all  that 
messuage  or  mansion-house,  land,  tenements,  and  hereditaments 
known"  as  two  certain  half-quarter  sections  of  land  (describ- 
ing them),  leaving  the  complainants  and  seven  other  children 
(naming  them),  his  next  of  kin  and  heirs  at  law,  to  whom  the 
premises  descended,  subject  to  the  right  of  dower  of  his  widow 
Henrietta  Grimes;  that  after  the  death  of  Noble  Grimes,  two  of 
his  heirs  deceased,  leaving  the  complainants  and  his  other 
surviving  children  their  next  of  kin  and  heirs  at  law,  to  whom 
descended  their  respective  estates  in  the  premises  described  in 
the  bill ;  that  on  those  premises  there  were,  at  the  time  of  the 
death  of  Noble  Grimes,  forty  acres  of  cleared  land  fit  for 
cultivation;  that  the  widow  of  Noble  Grimes,  one  of  the 
defendants,  upon  the  decease  of  her  husband,  entered  upon  the 
premises,  cultivated  the  cleared  ground,  and  received  the  rents 
and  profits  thereof  to  her  own  use  until  her  intermarriage  with 
Wilson,  the  other  defendant;  that  since  that  event,  to  the  filing 
of  the  bill,  Wilson  had  been  in  the  receipt  of  the  rents  and 
profits;  that  in  addition  to  the  proceeds  of  the  cleared  land, 
the  defendants  had  received  profit  from  wood-land,  a  sugar- 
camp,  and  an  orchard  on  the  premises ;  that  the  complainants 
were  each  entitled  to  a  share  of  the  rents  and  profits  so 
received  by  the  defendants;  and  that  they  had 
[*333]  demanded  an  account  and  payment  of  the  *same, 
which  had  been  refused.     The  prayer  of  the  bill  is 
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for  an  account  of  the  rents  and  profits,  and  payment  to  the 
complainants  of  their  respective  shares,  which  are  alleged  in 
the  bill  to  amount  to  upwards  of  $130  each. 

General  demurrer  to  the  bill  for  want  of  equity;  demurrer 
sustained,  and  bill  dismissed. 

In  support  of  the  demurrer,  it  is  contended  that  the  bill 
does  not  present  a  case  showing  a  right  in  either  of  the  com- 
plainants to  hold  the  defendants  responsible  in  any  manner; 
but  that  if  such  right  does  exist,  the  remedy  is  at  law  and  not 
in  equity. 

The  first  position  is  based  upon  the  construction  given  by 
the  defendants  to  our  statute  regulating  dower. 

That  act,  after  providing  that  the  widow  of  an  intestate 
shall  be  endowed  of  one  full  and  equal  third  part  of  the  real 
estate,  whereof  her  husband  was  seized  during  coverture,  pro- 
vides "that  until  such  dower  shall  be  assigned,  it  shall  be 
lawful  for  her  to  remain  and  continue  in  the  mansion-house 
and  messuage  thereunto  belonging,  without  being  chargeable 
to  pay  the  heir  any  rent  for  the  same."(l)  The  defendants 
conceive,  that  the  terms  mansion-house  and  messuage  thereunto 
belonging,  embrace  not  only  the  dwelling-house  and  a  small 
parcel  of  land  connected  with  it,  but  that  they  include  the 
whole  farm  or  plantation  in  possession  of  the  husband  at  the 
time  of  his  death;  and  that,  therefore,  as  the  bill  does  not 
allege  the  assignment  of  dower  to  the  widow  of  Noble  Grimes, 
she  and  her  present  husband,  Wilson,  are  not  accountable  to 
the  complainants  as  heirs  at  law,  either  in  law  or  equity,  for 
the  use  and  occupation  of  any  part  of  the  premises  described 
in  the  bill. 

We  can  not  concur  in  giving  to  the  phrase  in  question  a 
meaning  so  extensive.  It  is  difficult  to  define  with  precision 
the  signification  of  the  legal  term  messuage.  Authors  have 
differed  in  their  understanding  of  its  import.  The  best 
writers,  however,  represent  it  as  synonymous  with  house,  and 
as  embracing  within  its  meaning  an  orchard,  garden,  curtilage, 
adjoining  buildings,  and  other  appendages  of  a  dwelling- 
house;  but  they  limit  the  ground  which  may  be  appropriated 
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to  these  purposes  to  a  small  quantity,  not  exceeding  an  "  acre 
or  more."  1  Thorn.  Coke,  215,  216,  and  notes;  1  Shep. 
Touch.,  94;  2  Saund.,  401,  n.  2.     Our  statute,  by  using  the 

words  mansion-house  and  messuage,  can  not  be  sup- 
[*334]     posed  to  have  designed  to  *give  to  the  latter  term 

a  meaning  entirely  new  and  inconsistent  with  its 
usual  sense;  and  though  the  act  may  have  somewhat  enlarged 
its  import  so  as  to  include  a  few  acres  of  land  (greater  or  less 
in  extent  according  to  circumstances),  adjacent  to  a  dwelling- 
house,  and  appropriated  peculiarly  to  its  use,  it  can  not  h^ 
construed  so  as  to  make  that  term  embrace  a  whole  farm  <- 
plantation.  The  bill  would  have  been  better  drawn,  had  (i 
stated  what  part  of  the  real  property  described  in  it  is  u 
messuage,  and  what,  other  land.  Enough,  however,  is  alleged 
to  show,  that  the  defendants  entered  upon  a  greater  portion  of 
the  land  than  was  warranted  by  the  statute. 

This  statute  leaves  the  right  of  dower  of  the  widow  of  an 
intestate,  as  it  stood  at  common  law,  excepting  that  it  is 
extended  to  equitable  as  well  as  legal  titles,  and  that  the 
privilege  of  remaining  in  the  possession  of  the  mansion-house 
and  messuage  thereunto  belonging,  rent  free,  until  assignment 
of  dower,  is  substituted  in  the  place  of  her  right  to  occupy  the 
chief  mansion  of  her  husband  forty  days  after  his  decease — 
which  is  called  her  quarantine. (2)  By  the  common  law,  "the 
widow  can  not  enter  for  her  dower  until  it  be  assigned  her,  nor 
can  she  alien  it  so  as  to  enable  the  grantee  to  sue  for  it  in  his 
own  name.  She  has  no  estate  in  the  lands  until  assignment; 
and  after  the  expiration  of  her  quarantine,  the  heir  may  put 
her  out  of  possession,  and  drive  her  to  her  suit  for  her  dower. 
She  has  no  right  to  tarry  in  her  husband's  house  beyond  the 
forty  days;  and  it  is  not  until  her  dower  has  been  duly 
assigned,  that  the  widow  acquires  a  vested  estate  for  life,  which 
will  enable  her  to  sustain  her  ejectment."  She  is  not,  in 
consequence  of  her  right  of  dower,  a  tenant  in  common  with 
^he  heir  at  law  or  devisee.  4  Kent's  Comm.,  61,  62;  1  Thorn. 
Coke,  584;  Doe  v.  Nutt,  2  Carr.  &  Payne,  430;  Chapman  v. 
Armisiead,  4  Munf,  382;  Jackson  v.  O'JDonaghy,  7  Johns.  R., . 
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247 ;  Sheafe  v.  O'Neil,  9  Mass.  Rep.,  13 ;  Moore  v.  Gilliam,  5 
Munf.,  346.  The  necessary  consequeuce  of  this  view  of  the 
subject  is,  that  if  a  widow  enter  upon  the  lands  of  her 
deceased  husband,  other  than  the  "mansion-house  and  mes- 
suage thereunto  belonging,"  and  appropriate  the  proceeds 
thereof  to  her  own  use,  she  is  a  wrong-doer,  and  answerable 
to  the  proprietor  of  the  lands  for  the  rents  and  profits. 

The  next  inquiry  is,  whether  the  remedy  for  such  an  injury 

is  at  law  or  in  equity? 
^SS5i]         *  In  order  to  entitle  a  party  to  the  aid  of  a  Court  of 

Chancery  to  compel  an  account  for  rents  and  profits, 
it  is  necessary  that  he  should  show  something  more  than  a 
mere  right  to  them,  and  that  they  have  been  withheld  from 
him.  He  must  connect  with  his  cause  of  complaint  "some 
peculiar  equitable  ground  for  interference,  such  as  fraud,  or 
accident,  or  mistake,  the  want  of  a  discovery,  some  impedi- 
ment at  law,  the  existence  of  a  constructive  trust,  or  the  neces- 
sity of  interposing  to  prevent  a  multiplicity  of  suits."  1  Story's 
Eq.,  487;  1  Madd.  Ch.,  74;  1  Fonb.  Eq.,  b.  1,  ch.  3,  sec.  3; 
Dormer  v.  Fortescue,  2  Atk.,  282;  3  Atk.,  124  to  134.  The 
bill  of  complaint  in  the  record  presents  none  of  these  features. 
It  merely  states  that  the  widow  and  her  husband,  Wilson, 
entered  upon  the  lands  which  descended  to  the  complainants, 
and  for  a  number  of  years  enjoyed,  exclusively,  the  rents  and 
profits  thereof.  So  far,  no  equitable  jurisdiction  is  shown  over 
the  cause  of  either  of  the  plaintiffs. 

There  is,  however,  one  feature  in  the  bill  which  entitles  one 
of  the  complainants,  Wilson  Grimes,  to  a  hearing  in  chancery; 
and  that  is  his  infancy.  An  infant  has  a  right  to  consider  any 
person  who  may  enter  upon  his  land  and  receive  the  proceeds 
thereof,  as  his  guardian,  bailiff,  or  trustee,  and  compel  him  to 
account  for  them  in  a  Court  of  equity.  1  Story's  Eq.,  487; 
1   Madd.   Ch.,   74;    1   Atk.,   544;   Newhurgh  v.    Vickerstaffe, 

1  Vern.,  295;   Gary  v.  Bertie,  2  Id.,  342;  Hviton  v.  Simpson, 

2  Id.,  722;  3  Atk.,  129,130. 

It  remains  to  inquire,  what  is  the  consequence  of  conjoining 
in  a  bill   one  plaintiff  who  is  entitled  to  sue  in  a  Court  of 
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equity,  with  another  who  has  no  such  right?  Independently 
of  the  objection  to  such  a  practice,  arising  from  the  great 
inconvenience  which  would  attend  it,  this  point  rests  on 
authority.  In  the  cases  of  the  King  of  Spain  and  others  v. 
Machado  and  others,  4  Russ.  Rep.,  225,  and  Cuff  v.  Platell, 
Ibid,  242,  it  was  held  that  the  conjunction  of  a  plaintiff 
having  an  interest  in  the  subject  of  the  suit,  with  another 
without  such  interest,  was  fatal  on  general  demurrer  for  want 
of  equity.  The  same  principle  was  recognized  in  3Iakepeace 
V.  Haythorne,  4  Russ.  Rep.,  244,  in  which  the  objection  to  the 
misjoinder  was  taken  by  plea.  It  is  true  that  in  the  case  at 
bar,  both  the  complainants  show  an  interest  in  the  rents  and 
profits  received  by  the  defendants,  but  their  rights 
[*536]  are  perfectly  distinct;  they  have  no  connection  *with 
each  other.  The  one,  in  consequence  of  the  privilege 
of  infancy  alone,  has  a  right  to  seek  redress  in  equity;  the 
other,  without  such  privilege,  exhibits  a  distinct  cause  of  action 
of  pure  common  law  cognizance,  and  shows  no  impediment  to 
his  rejuedy  at  law. 

There  is  no  privity  between  these  plaintiff's.  "Were  they 
connected  in  interest,  one  holding  the  legal  and  the  other  the 
equitable  interest,  as  is  the  case  with  assignor  and  assignee, 
principal  and  agent,  and  in  other  cases  of  like  character, 
they  might  join.  In  such  instances  but  one  claim  is  sought  to 
be  enforced  by  parties  claiming  one  under  the  other.  Here  two 
independent  demands,  the  one  a  proper  subject  of  equitable, 
the  other  of  legal  jurisdiction,  are  attempted  to  be  coerced 
conjointly.  We  think  the  principle  governing  the  decision  of 
the  cases,  in  which  one  plaintiff  had  an  interest  in  the  subject- 
matter  of  the  controversy  and  the  other  had  none,  is  appli- 
cable to  this  case ;  and  that,  therefore,  the  demurrer  was  well 
allowed  by  the  Circuit  Court. 

But  in  consideration  of  the  infancy  of  Wilson  Grimes,  the 
bill  should  not  have  been  dismissed  as  to  him.  The  cause 
should  have  been  ordered  to  stand  ov^er,  that  he  might  strike 
the  name  of  Charles  Grimes  from  the  bill,  and  proceed  alone. 
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Fer  Curiam. — The  decree  is  reversed.    Cause  remanded,  &c. 

P.  Sweetser  and  S.  Major,  for  the  appellants. 

C.  Fldeher,  0.  Butler  and  H.  Brown,  for  the  appellees. 

(l)Rev.  Code,  1831,  p.  209 ;  Accord.  Eev.  Stat.,  1838,  p.  289. 

(2)The  widow  has  now  a  right  of  dower  in  the  equi/ahle  estate  to  which  her 
husband  was  entitled  at  the  time  of  his  death  ;  and  the  husband  is,  for  this  pur- 
pose, considered  equitably  entitled  to  any  real  property  for  which  he  had 
contracted,  in  proportion  to  the  purchase-money  which  he  had  actually  paid; 
Bev.  Stat,  1838,  p.  238,  239. 
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AT  INDIANAPOLIS,  NOVEMBER  TERM,  1837,  IN  THE  TWENTY- 
SECOND  YEAR  OF  THE  STATE. 


Harney,  au  infant,  &c.,  v.  Owen. 

Apprentice — Statutory  Law. — An  indenture  of  apprenticeship  executed 
by  a  minor  is  not  binding  on  him  at  common  law ;  nor  is  it  binding  on  him 
under  the  statute  of  this  State,  unless  sanctioned  by  a  parent  or  guardian. 

Minor — Rescission  op  Contract. — If  a  minor,  on  the  ground  of  his  infancy, 
rescind  a  contract  which  had  been  fairly  executed,  and  which  was  appar- 
ently to  his  advantage,  he  can  not  afterwards  sue  for  the  money  or  property 
advanced,  or  labor  performed,  by  him  under  such  contract,  (a) 

ERROR  to  the  Rush  Circuit  Court. 

Dewey,  J. — ^ Assumpsit  for  work  and  labor.  The  cause  was 
tried  by  the  Circuit  Court  upon  an  agreed  case.  Judgment 
for  the  defendant. 

The  facts  are  these.  The  plaintiff  and  defendant  entered 
into   a   contract   under   seal,   by    which   the   plaintiff  bound 

(a)  This  case  is  OTerruled  by    Garner  t.   Bourd.  27  Ind.,  323;  6  Id.,  142;   6  Id.,  363; 
a  Id.,  537. 
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himself  as  an  apprentice  to  the  defendant,  and  agreed  to  serve 
him  until  full  age.  The  defendant  covenanted  to  board,  clothe, 
and  instruct,  &c.,  the  plaintiff,  and  at  the  end  of  his  term  of 
service  to  give  him  property  to  the  amount  of  sixty  dollars. 

At  the  time  of  making  the  contract  the  plaintiff 
[*338]     was,  and  still  is,  a  *  minor,  without  either  parent  or 

guardian ;  he  served  the  defendant  under  the  contract 
eight  and  a  half  months,  and  then  left  his  service  without  his 
knowledge  or  consent,  and  commenced  this  suit  for  his  labor. 
The  services  rendered  by  him  were  worth  fifty  dollars,  and  he 
received  thirty-one  dollars  in  necessaries  of  the  defendan , 
while  he  lived  with  him. 

We  have  no  difficulty  in  deciding,  that  articles  of  appren- 
ticeship entered  i»to  by  a  minor  are  not  binding  upon  him  at 
common  law;  and  it  is  equally  clear,  that  the  contract  in  this 
case  is  not  obligatory  upon  the  plaintiff  under  the  statute  of 
this  State,  for  the  want  of  the  sanction  of  a  parent  or  guardian. 
It  is  such  a  contract  as  the  minor  had  a  right  to  disaffirm  at 
his  pleasure.  This  right  has  been  exercised  by  his  abandon- 
ment of  the  service  of  his  master,  and  by  commencing  this 
action  for  his  work.  But  whether,  having  thus  rescinded  the 
contract,  he  is  entitled  to  recover  for  services  rendered  under 
it,  upon  an  implied  assumpsit,  is  a  question  with  regard  to 
which  the  decisions  of  Courts  have  not  been  uniform.  We 
believe  the  sounder  principle,  and  the  preponderance  of 
authority  to  be,  that,  when  a  minor  enters  into  a  contract, 
apparently  to  his  advantage,  and  which  has  been  obtained 
from  him  fairly,  without  any  attempt  to  mislead  his  judgment, 
or  to  impose  upon  his  inexperience,  and  he  chooses  to  rescind 
it  after  having  received  in  part,  or  in  full,  the  consideration 
stipulated  by  the  contract,  he  does  not  thereby  acquire  the 
right  of  sustaining  an  action  for  what  he  may  have  advanced 
under  it,  whether  such  advance  be  in  labor,  property,  or 
money ;  and  that  to  suffer  him  to  do  so,  would  be  enabling  him 
to  practice  upon  others  that  fraud  and  imposition,  against  which 
his  privilege  of  infancy  was  designed  to  protect  himself;  that 
it  would  be  placing  in  his  hands  "a  sword  and  not  a  shield." 
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Badger  v.  Phinney,  15  Mass.,  359;  2  Kent's  Comm.,  240,  2d 
Ed.;  Holmes  v.  Blogg,  8  Taunt.,  508;  M'Coy  v.  Huffman,  8 
Cowen,  84;  Weeks  v.  Leighton,  5  New  Hamp.,  343;  Stone  v. 
Dennison,  13  Pick.,  1. 

The  contract  in  the  record  was  evidently  advantageous  to 
the  minor.  It  provided  for  his  necessities  whether  he  should 
be  able  to  labor  or  not,  and  guarded  his  morals  by  securing 
to  him  instruction  in  a  useful  occupation.  That  the  services 
rendered  by  him  happened  to  exceed  in  value,  the  article  with 
which  he  had  been  furnished  at  the  time  he  saw  fit  to 
[*339]  disaffirm  '^  the  contract,  did  not  change  its  beneficial 
character.  And  there  is  no  pretence  that  it  was 
procured  by  undue  means. 

Per  Curiam. — The  judgment  is  affirmed.  The  costs  to  be 
paid  by  the  prochein  amy.     To  be  certified,  &c. 

J.  Perry,  for  the  plaintiff. 

0.  H.  Smith  for  the  defendant. 


Deibler  and  Others  v.  Barwick,  Administrator. 

Vendors'  Lein. — ^The  vendor  of  real  estate  retains  an  equitable  lien  on  the 
property  for  the  purchase-money  (unless  he  voluntarily  divest  himself  of 
it),  against  the  vendee,  and  subsequent  purchasers  with  notice. 

Fraud. — An  agent  for  the  sale  of  certain  real  estate  sold  the  same  to  N.,  and 
fraudulently  took  a  note  in  his  own  name  for  the  purchase-money.  The 
payee  assigned  the  note  to  S.,  and  the  assignee  sued  the  maker.  The  maker 
pleaded  infency  and  thus  defeated  the  suit.  The  administrator  of  S.  filed  a 
bill  in  chancery  against  the  original  owner  of  the  estate,  the  agent,  and  the 
maker  of  the  note,  stating  the  above  facts,  averring  the  insolvency  of  the 
assignor,  and  praying  a  sale  of  the  estate  to  satisfy  the  note.  Held,  that 
there  waa  no  equity  in  the  bill. 

ERROR  to  the  Franklin  Circuit  Court. 

Dewey,  J. — Barwick,  administrator  of  the  estate  of  Swig- 
gett,  exhibited  his  bill  in  chancery  against  B.  S.  Noble,  G.  L. 
Deibler,  M.  Deibler  and  M.  E.  Deibler.  He  states  that  if.  and 
M.  E.  Deibler  were  seized  in  fee  of  certain  lots  of  land ;  that 
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they  appointed,  by  letters  properly  executed,  G.  L.  Deibler 
their  attorney  in  fact,  with  authority  to  sell  and  convey  the 
same;  that,  in  pursuance  of  his  power,  he  did  sell  them  to 
Noble  by  deed  duly  executed  in  the  name  of  his  principals, 
and  recorded,  for  the  sum  of  $185,  for  which  he  fraudulently 
took  Noble's  notes  payable  to  himself  individually;  that  one 
of  these  notes,  which  was  for  sixty-five  dollars,  he  assigned  by 
indorsement  in  his  own  name  to  Swiggett,  who  purchased  it  as 
being  for  a  part  of  the  purchase-money  for  the  lots.  The  bill 
further  states,  that  at  the  maturity  of  the  note  so  purchased, 
Swiggett  commenced  suit  upon  it  against  Noble  before  a  justice 
of  the  peace;  that  Noble  appeared  to  the  action,  pleaded 
infancy  in  bar,  sustained  his  plea,  and  obtained  judgment  in 

his  favour;  tliat  he  has  always  refused  to  pay  the 
[*340]     money,    *and   that   complainant   has   no   means    of 

enforcing  payment  from  him;  that  the  money  could 
not,  at  any  period  after  the  failure  of  the  suit  against  Noble, 
be  recovered  of  G.  L.  Deibler  in  consequence  of  his  notorious 
insolvency,  and  absence  from  the  State;  and  that  all  and  each 
of  the  defendants  refuse  to  pay  the  note.  The  prayer  of  the 
bill  is,  that  the  lots  of  land,  or  a  part  of  them,  be  sold  to 
satisfy  the  note  assigned  to  Swiggett. 

Noble  answered.  He  admits  the  bill  to  be  true;  states  that 
he  was  an  infant  when  he  bought  the  property,  and  that 
immediately  upon  attaining  full  age  he  "surrendered  his 
purchase;"  that  when  sued  on  the  note  he  avoided  payment 
by  the  defense  of  infancy,  and  disclaims  all  interest  in  the  suit. 
The  bill  was  taken  as  confessed  against  the  other  defendants. 
The  Court  decreed,  on  final  hearing,  that  there  was  due  to  the 
complainant  a  certain  sum,  being  the  amount  of  principle  and 
interest  of  the  note,  and  that  G.  L.  Deibler,  31.  Deibler  and 
31.  E.  Deibler  pay  the.  same  with  costs  of  suit,  into  the  clerk's 
office  within  thirty  days,  or  that  in  default  thereof,  the  lots  of 
land  or  a  part  of  them  be  sold  for  the  satisfaction  of  the  debt 
and  costs.  A  commissioner  was  appointed  to  carry  the  decree 
into  effect. 

We  know  of  no  principle  upon   which  this  decree  can  be 
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sustained.  It  is  true,  that  the  vendor  of  real  estate  sold  on  a 
credit  retains  an  equitable  lien  on  the  property  for  the  pur- 
chase-money (unless  he  voluntarily  divest  himself  of  it), 
against  his  vendee  and  all  subsequent  purchasers  with  notice. 
But  it  is  difficult  to  conceive  how  this  principle  can  benefit  the 
plaintiff  in  error  under  the  facts  stated  in  the  bill.  Admit- 
ting that  the  extinguishment,  by  the  defense  of  infancy^  of  the 
debt  against  Noble  due  by  the  note  which  Swiggett  purchased 
of  G.  L.  Deibler,  did  not  in  any  degree  affect  the  lien  which 
the  real  vendors  held  on  the  land  for  the  purchase-money; 
and  admitting  also,  that  the  assignment  of  a  debt  which  is  an 
equitable  lien  upon  land,  passes  the  lien  as  well  as  the  debt  to 
the  assignee  (points  with  regard  to  which  we  give  no  opinion), 
still  there  is  no  pretence  for  saying  that  Swiggett  acquired  such 
a  lien  by  his  purchase  of  the  note,  under  the  circumstances  of 
this  case.  The  bill  alleges  that  the  attorney  had  power  to  sell 
and  convey  the  land,  but  does  not  claim  that  he  was  author- 
ized to  take  notes  for  the  purchase-money  in  his  own  name, 
and   then   to   assign    them.      The   debt  and    lien  consequent 

upon  the  sale  belonged  to  the  vendors,  M.  and  M.  E. 
[*341]     ^Diebler.     The  unauthorized  and,  as  the  bill  charges, 

fraudulent  acts  of  the  agent  in  taking  the  notes  in  his 
own  name,  and  afterwards  selling  one  of  them  without  the 
authority  or  sanction  of  his  principals,  could  not  divest  them 
of  any  right  whatever.  They  could,  at  any  time  before  the 
assignment  to  Swiggett,  have  compelled  G.  L.  Deibler  to  assign 
the  note  to  them ;  and  it  is  probable  that  it  is  in  their  power 
yet,  should  they  choose  to  do  so,  to  compel  the  complainant  to 
do  the  same,  as  he  admits  that  Swiggett  purchased  it  with 
knowledge  of  the  fraud  in  the  manner  of  taking  the  note,  and 
that  he  participated  in  the  further  fraud  by  the  unauthorized 
sale  of  it. 

But  however  this  may  be,  the  only  right  which  Swiggett 
could  acquire  by  the  purchase  of  the  note  was,  in  the  first 
instance,  the  legal  remedy  against  Noble  by  suit  on  it,  and  on 
failure  of  that,  either  through  the  invalidity  of  the  note,  or 
the  insolvency  of  the  maker,  a  recourse  upon  his  assignor,  G, 
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L.  Deibler.  There  is  not  the  slightest  pretence  that  any 
privity  of  contract  between  the  intestate  and  M.  and  M.  E. 
Deibler  existed;  that  they  have  expressly,  or  impliedly,  ren- 
dered themselves  liable  to  him  or  his  representative  in  any 
manner  whatever;  or  that  they  conveyed  or  authorized  to  be 
conveyed  to  him  their  lien  upon  the  land  as  the  vendors.  If 
by  the  expression  in  his  answer,  that  he  had  "surrendered 
his  purchase,"  Noble  meant  that  he  had  reconveyed  the  land  to 
them,  they  have  but  got  their  own.  If  it  has  not  been  recon- 
veyed, and  any  remedy  for  the  purchase-money  yet  exisJ/^ 
against  it,  that  remedy  is  theirs. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cauw 
remanded,  with  directions  to  the  Circuit  Court  to  dismiss  the 
bill,  &c. 

J.  Ryman,  for  the  plaintiffs. 

G.  H.  Dunn,  for  the  defendant. 


Cunningham  v.  Gwinn. 

Vendob  kst>  Pxjechasee — Concurrent  Acts. — Although  a  note  given 

in  part  payment  of  certain  real  estate,  be  due  before  the  time  appointed 

for  the  execution  of  the  deed,  yet,  if  suit  on  the  note  be  not  commenced 

until    after   the   time   when    the   deed  was   to   be  executed,  the 

[*342]  "^-'defendant  may  plead  in  bar  that  the  plaintiff  did  not,  on  the  day 
fixed  by  the  contract  for  the  purpose,  execute  or  offer  to  execute 
the  deed.(a) 

Same. — If  a  title-bond  be  executed  in  such  case,  bearing  the  same  date  with 
the  note,  tliey  constitute  one  contract,  and  the  note  is  subject  to  the  same 
defense  as  if  it  showed,  on  its  face,  the  consideration  for  which  it  was 
given.(6) 

APPEAL  from  the  Morgan  Circuit  Court. 
Blackford,  J. — This  was  an  action  of  assumpsit,  com- 
menced  in   September,   1836,   by    Gwinn,   assignee   of    Giles 


(a)llolmaH  v.  Lamme,  6  Blackf.,  222;  Miiersv.  Cicolt,  5  Id.,  225 
(h)rM»o  cases  cited  in  Mix  v.  Ellsworth,  5  Ind.,  617. 
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Mitchell,  against  Cunningham,  upon  a  written  promise,  dated 
the  30th  of  3Iay,  1835.  The  writing  is  for  the  delivery  of 
3,000  gallons  of  whisky,  at  the  promiser's  distillery,  to  Giles 
Mitchell  or  order,  on  or  before  the  first  of  March  next  after 
the  date.  This  writing  was  assigned  to  Gwi7in,  the  plaintiff 
below.  The  defendant  pleaded  non-assumpsit,  and  several 
pleas  in  bar.  Issues  to  the  country  were  joined  on  all  the 
pleas  but  the  last  two,  which  are  the  fifth  and  sixth. 

The  fifth  plea  states,  that  on  the  30th  of  3Iay,  1835,  the 
assignor  of  the  plaintiff  sold  the  defendant  two  certain  tracts 
of  land,  and  gave  him  a  title-bond  for  the  same ;  that  the  con- 
dition of  the  bond  is,  that  the  assignor  of  the  plaintiff  should 
make,  or  cause  to  be  made,  to  the  defendant  a  good  deed  in 
fee-simple  for  the  land,  as  soon  as  the  defendant  should  pay 
for  it  agreeably  to  the  obligations  for  the  amount,  given  by 
him  to  the  assignor  of  the  plaintiff,  of  the  same  date  with  the 
bond;  and  also  that  the  assignor  of  the  plaintiff  should,  in 
the  meantime,  keep  the  defendant  in  possession  of  the  prem- 
ises, and  of  the  distillery  thereon.  The  plea  then  avers,  that 
the  writing  mentioned  in  the  declaration  was  given  in  consid- 
eration of  the  land  thus  purchased;  that  the  assignor  of  the 
plaintiff  had  not  then,  nor  has  he  yet,  a  good  title  to  the  land, 
nor  has  he  conveyed  the  same,  or  caused  it  to  be  conveyed  to 
the  defendant,  nor  has  he  or  any  other  person  offered  to 
convey  it. 

The  sixth  plea  is,  in  substance,  the  same  with  the  fifth. 
To  these  pleas  the  plaintiff,  after  obtaining  oyer  of  the  title- 
bond  and  condition,  replied  as  follows:  That  before  the  time 
of  the  promise  declared  on,  the  title  to  the  land  was  in  James 
Mitchell;  that  he  verbally  authorized  the  assignor  of  the  plain- 
tiff to  sell  the  same  to  the  defendant,  which  was  accordingly 
done,  the  defendant  knowing  the  title  to  be  in  James  Mitchell; 
that  the  title-bond  was  executed  by  the  assignor  of  the  plain- 
tiff, in  his  own  name,  at   the  defendant's   request, 
[*343]     and  the  "^  writing  in  question  taken  in  part  payment, 
with    another   note    for    one    thousand    gallons   of 
whisk)-,  payable  on  the  first  of  June  then  next  following; 
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that  James  Mitchell  has  since  ratified  the  contract,  and  has 
always,  since  the  purchase,  had  a  good  title  to  the  land,  and  is 
able  and  willing  to  convey  it  to  the  defendant,  and  the  plaintiff 
is  able  and  willing  to  cause  him  so  to  convey  it,  as  soon  as  the 
note  sued  on,  and  the  other  note  mentioned  in  this  replication, 
are  satisfied;  of  which  the  defendant  had  notice. 

There  was  a  demurrer  to  this  replication,  and  judgment  for 
the  plaintiff.  The  issues  of  fact  were  submitted  to  the  Court, 
and  the  plaintiff  obtained  a  judgment. 

The  objection  which  the  defendant  makes  to  the  replication 
is,  that  it  does  not  state  that  the  assignor  of  the  plaintiff  had 
ever  made  or  caused  to  be  made  a  good  title  for  the  land  to  the 
defendant,  or  offered  to  do  so.  The  plaintiff,  in  answer  to  this 
objection,  says,  that  two  notes  were  given  in  payment  of  the 
land,  one  of  which  was  not  due  until  long  after  the  note  sued 
on  was  payable;  and  that,  therefore,  as  the  deed  was  not  to  be 
executed  until  the  purchase-money  was  paid,  the  note  sued 
on  is  an  independent  promise.  It  appears  to  us,  that  the 
defendant's  objection  is  not  well  answered.  The  note  sued  on 
was  due  on  the  first  oi  March,  1836,  and  the  other  note  was 
due  on  the  first  of  June  then  next  following.  The  suit  was 
not  commenced  until  September,  1836.  If  the  plaintiff  had 
brought  his  suit  on  the  note  first  due,  before  the  time  fixed  for 
the  execution  of  the  deed,  he  might  have  recovered  without  a 
previous  execution  of  the  deed  or  an  offer  to  execute  it.  Leon- 
ard V.  Bates,  May  term,  1822.  But  he  did  not  do  so.  He 
thought  proper  to  wait  until  after  the  time  when  the  title  waa 
to  be  made  agreeably  to  the  contract,  before  he  sued  on  the 
note  which  was  previously  due.  It  was  then  too  late  for  him 
to  treat  that  note  as  an  independent  contract. 

We  consider  that  the  fifth  and  sixth  pleas  are  valid.  They 
state  the  note  sued  on  to  have  been  given  in  conside"ration  of 
the  land,  and  that,  on  payment  of  it,  the  deed  was  to  be  made. 
They  then  aver  that  no  deed  was  made  or  offered  to  be  made. 
This  defense  is  sufficient  according  to  the  case  of  Leonard  v. 
Bates,  and  the  authorities  there  cited.  If  the  assignor  of  the 
plaintiff  fiiiled,  on  the  day,  to  perform  or  offer  to  perform  his 
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part  of  the  contract,  and  could  show  no  legal  excuse 
;[*344]  for  the  *  failure,  the  purchase-money  can  not  and 
ought  not  to  be  recovered.  Bank  of  Columbia  v. 
Hagner,  1  Peter's  Rep.,  455.  It  is  not  necessary  to  the 
validity  of  the  defense  in  this  cause,  that  the  note  should,  on 
its  face,  show  the  consideration  for  which  it  was  given.  The 
title-bond  and  the  notes  for  the  payment  are  of  the  same  date 
and  make  one  contract.    Hunt  v.  Livermore,  5  Pick.  Rep.,  395. 

Fer  Curiam. — The  judgment  is  reversed,  and  the  proceed- 
ings subsequent  to  the  sixth  plea  set  aside,  with  costs.  Cause 
remanded,  &c. 

C.  P.  Hester,  for  the  appellant. 

P.  Sweetser,  for  the  appellee. 


Reagan  and  Others  v.  Maze. 

I'siOMissoEY  Note — Pleading. — Hdd,  that  a  promissory  note  dated  at 
Uniim  county,  State  of  Indiana,  might  be  declared  on  in  another  county, 
without  noticing  the  words  State  of  Indiana. 

Same. — Hdd,  also,  that  the  declaration  in  such  case  need  not  state  the  place 
at  which  the  note  is  dated,  (a) 

APPEAL  from  the  Fayette  Circuit  Court. 

Blackford,  J. — Maze  brought  an  action  of  debt  against 
Heagan  and  others  on  a  promissory  note.  The  declaration 
commences  as  follows :  State  of  Indiana,  Fayette  Circuit  Court, 
March  term,  1837,  to-wit:  David  Maze,  complains,  &c.  For 
that,  whereas  heretofore,  to-wit,  on  the  9th  of  November,  1836, 
ai  Union  county,  to-wit,  at  the  county  of  Fayette  aforesaid,  the 
said  Joseph  Reagan,  Absalom  Sutton  and  Meredith  Helm,  by 
the  style,  name  and  description  of  M.  Helm,  made  their 
certain  promissory  note  in  writing,  &c.  The  note,  which  was 
read   on  oyer,  commences  in  these  words :    "  Union  county, 

{fi)  Anderson  v.  Hamilton,  6  Blackf.,  94. 
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State  of  Indiana,  November  9th,  1836,  on  or  before,"  &c.    And 
it  is  signed,  "  Joseph  Reagan,  Absalom  Sutton  and  M.  Helm." 

The  defendants  demurred  to  the  declaration,  on  the  ground 
of  a  variance  between  the  note  described  in  the  declaration 
and  the  one  read  on  oyer ;  and  the  Court  gave  judgment,  on 

the  demurrer,  in  favour  of  the  plaintiif. 
[*345]  *The  first  variance  alleged  is,  that  the  declaration, 
in  stating  the  place  where  the  note  was  executed,  omits 
the  words  State  of  Indiana,  which  are  in  the  note.  The  vari- 
ance here  pointed  out  is  not  material.  It  is  not  necessary,  in 
an  action  on  a  promissory  note  dated  at  a  particular  place,  to 
state  the  place  of  its  date  in  the  declaration.  This  point  is 
expressly  decided  in  Houriet  v.  Morris,  3  Campb.  Rep.,  303. 

The  defendant  relies  on  the  English  practice  in  the  case  of 
specialties.  And  it  is  no  doubt  true,  that,  until  the  recent 
rule  in  pleading  of  4  Will.,  4,  the  English  practice  in  actions 
on  specialties  was,  to  state  the  place  of  the  date  in  the  declara- 
tion, whenever  such  place  was  shown  by  the  bond.  Mostyn  v. 
Fabrigas,  Cowp.  Rep.,  177.  That  practice,  however,  let  the 
reason  for  it  be  what  it  may,  was  confined  to  declarations  on 
specialties;  and  it  is  now  changed  in  England  even  as  to 
them.  There  is  not  at  present,  in  England,  according  to  the 
new  rule  of  pleading  to  which  we  i:;>,,7e  referred,  any  venue 
whatever  inserted  in  the  body  of  the  declaration  in  any  cause, 
except  where,  as  in  trespass  quare  clausum  fregit,  a  local 
description  is  required.     3  Chitt.  Gen.  Pr.,  470. 

The  other  alleged  variance  relate?  to  the  signatures  of  the 
defendants  to  the  note.  The  declaration  might  have  been 
more  explicit  on  this  subject,  but  still  there  is  no  ground  in 
this  part  of  the  case  for  a  demurrer. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent 
damages  and  costs.     To  be  certified,  &c. 

S.  W.  Parker,  for  the  appellants. 

C,  B.  Smith,  for  the  appellee. 
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The  State  v.  Davis. 

NoLi»E  PBOSEqtrr — After  Tkial  Commenced. — Qucere,  whether  the  prose- 
cuting attorney  has  a  right  to  enter  a  nolle  prosequi  in  a  criminal  cause  after 
the  trial  has  commenced  ?  and  if  he  has,  what  is  the  effect  of  such  an  entry 
upon  another  indictment  for  the  same  offense? 

Same. — The  refusal,  if  wrong,  to  admit  a  nolle  prosequi  in  such  case,  is 
no  ground  for  a  writ  of  error,  after  a  verdict  and  judgment  for  the  defend- 
ant, (a) 

1*346]  *Once  in  Jeopardy. — Although  the  Court  may  have  improperly 
prevented  the  State  from  entering  a  nolle  prosequi,  or  have  misdi- 
rected the  jury,  or  have  admitted  illegal  or  rejected  legal  evidence;  or 
the  verdict  be  against  evidence ;  the  verdict  and  judgment  of  acquittal  o\\ 
an  indictment,  if  fairly  obtained,  are  conclusive ;  and  the  defendant  can 
not  be  again  put  in  jeopardy  for  the  same  offence. 

ERROR  to  the  White  Circuit  Court. 

Dewey,  J. — Tliis  was  an  indictment  for  obtaining  money 
by  false  pretences.  Verdict  of  acquittal,  and  judgment  in 
discharge  of  the  defendant. 

It  appears  by  a  bill  of  exceptions,  that,  after  the  testimony 
on  both  sides  had  been  closed,  and  the  defendant  heard  in  his 
defense,  the  prosecuting  attorney  moved  the  Court  for  leave 
to  enter  a  nolle  prosequi.  The  motion  was  overruled,  and  the 
trial  progressed. 

It  is  contended  by  the  State,  that  the  prosecuting  attorney 
had  the  right  to  enter  a  nolle  prosequi  notwithstanding 
evidence  had  been  heard  in  the  cause,  and  that  to  refuse  him 
the  exercise  of  that  right  was  an  error  in  the  Circuit  Court, 
which  must  reverse  its  judgment. 

Whether  to  enter  a  nolle  prosequi  after  the  trial  of  a  criminal 
cause  has  commenced  be  a  right  of  the  State?  and  if  so,  what 
would  be  the  effect  of  such  an  entry  upon  another  indictment 
for  the  same  offense?  are  questions  with  regard  to  which  we 
have  not  been  able  to  find  any  satisfactory  adjudication.  But, 
however  this  matter  may  be,  there  is  no  difficulty  in  pro- 


(a)See  cases  cited  in  Joy  v.  The  State,  14  lad.,  139  ;  Slate  v.  Daily,  6  Id.,  9  ;  8  Blackf.,  533 ; 
6  Id.,  155. 
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nouncing,  that  although  the  State  may  have  been  improperly 
refused  by  the  Court  leave  to  enter  a  nolle  prosequi,  or  the 
Court  have  misdirected  the  jury,  or  illegal  evidence  may  have 
been  admitted,  or  legal  testimony  rejected,  or  the  verdict  be 
against  evidence,  the  verdict  and  judgment  of  acquittal  on  an 
indictment,  if  fairly  obtained,  are  conclusive;  and  that  neither 
by  the  principles  of  the  common  law,  nor  by  the  provisions 
of  our  constitution,  can  a  defendant  again  be  put  in  jeopardy 
for  the  same  offense.  2  Salk.,  646;  1  Wils.,  298;  1  Lord 
Raym.,  63;  4  Black.  Comm.,  361;  2  Hawk.  P.  C.  ch.,  47,  s. 
11;  4  M.  &  S.,  337;  17  Mass.,  534.(2) 

Per  Curiam. — The  judgment  is  affirmed.  To  be  certi- 
fied, &c. 

W.  Quarles,  for  the  State. 

A.  S.  White  and  M.  A.  Lockwood,  for  the  defendant. 


[*348]  ^Anthony  v.  Gilbert. 

Trespass — Measure  of  Damages. — In  trespass  for  taking  away  a  yoke  of 
oxen  the  jury,  in  estimating  the  damages  actually  sustained  by  the  plain- 
tiff, ought  not  to  add  to  the  value  of  the  oxen  any  amount  for  their  services. 

Same. — If  the  trespass  have  been  committed  with  malice,  insult,  or  deliberate 
oppression,  the  jury  may  join  exemplary  damages  to  the  pecuniary  loss. 

Same — Evidence. — Under  a  plea,  in  such  suit,  of  property  in  a  third  per- 
son, evidence  of  such  ownership,  at  the  time  of  the  taking,  is  admissible. 

Same — Evidence  in  Mitigation. — The  defendant  may  show  in  mitigation 
of  damages,  under  the  general  issue  in  this  suit,  that  the  goods,  at  the  time 
of  the  taking,  belonged  to  a  third  person,  and  that  the  plaintiff  was  not 
liable  for  them  to  the  owner. 

Same — Evidence  in  Bar. — And  semble,  that,  under  such  issue,  evidence  in 
bar  of  the  suit  may  be  adduced,  showing  that  a  third  person  owned  the 
property,  and  that  the  defendant  acted  under  his  authority. 

APPEAL  from  the  Delaware  Circuit  Court. 

Dewey,  J. — ^Trespass  for  taking  and  carrying  away  a  yoke 
of  draught-oxen.  There  is  also  a  count  of  quare  clausum 
Jregit,    from  which   no   point   arises.     Pleas,    general    issue; 
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property  of  the  oxen  in  one  Probus ;  property  in  one  Green. 
Verdict  and  judgment  for  the  plaintiff. 

On  the  trial,  after  proving  the  trespass  by  taking  and  carry- 
ing away  the  oxen,  and  establishing  their  value,  the  plaintiff 
was  permitted,  against  the  objection  of  the  defendant,  to  prove 
the  value  of  the  services  of  the  cattle  from  the  time  of  the 
taking  to  the  institution  of  the  suit.  The  Court  instructed 
the  jury  that  the  value  of  the  oxen,  and  the  value  of  their 
services  from  the  time  of  committing  the  trespass  to  the 
commencement  of  the  action,  should  be  the  measure  of  dam- 
ages. The  defendant  excepted  to  the  admission  of  the  testi- 
mony, and  to  the  giving  of  the  instruction. 

But  one  question  arises  from  these  two  decisions  of  the 
Court.  Was  the  plaintiff,  in  addition  to  the  value  of  the 
oxen,  entitled  to  the  value  of  their  services  from  the  time  of 

taking  up  to  the  commencement  of  the  suit? 
[*349]  *  We  know  of  no  standard,  by  which  damages  in 
actions  of  trespass  can  at  all  times  be  measured.  The 
nature  of  the  injury  complained  of  renders  it  impracticable  to 
establish  such  a  rule.  The  first  inquiry  should  be,  the  amount 
of  injury  actually  sustained:  which,  together  with  interest,  is 
a  good  general  measure  of  damages,  in  the  absence  of  circum- 
stances of  aggravation.  But  to  limit  the  investigation  to  the 
pecuniary  loss  of  a  plaintiff  would  frequently  do  him  injustice, 
and  always  to  extend  it  beyond  such  loss,  would  as  often  be 
unjust  to  the  defendant. 

The  assessment  of  damages  is  a  matter  which  must  be, 
unavoidably,  in  a  great  measure  left  to  the  discretion  of  the 
jury.  It  is  proper  for  them  to  take  into  consideration  all 
the  circumstances  under  which  a  trespass  may  have  been 
committed ;  and  wherever  malice,  insult,  or  deliberate  oppres- 
sion, has  been  an  ingredient  in  the  wrongful  act,  to  award,  in 
addition  to  the  actual  loss  sustained,  such  exemplary  damages 
as  shall  tend  to  prevent  a  repetition  of  the  injury.  Bracegirdle 
V.  Orford,  2  M.  &  S.,  77;  Merest  v.  Harvey,  5  Taunt.,  442; 
Sears  v.  Lyons,  2  Stark.,  317;  Woert  v.  JenUns,  14  Johns., 
352;   Qiurehill  v.  Watson,  5  Day's  Rep.,  140.     This  species 
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of  Jamages,  which  is  sometimes  called  "smart  money,"  is 
distinct  from  special  or  consequential  damages.  And  neither 
of  them  was  contemplated  by  the  evidence,  or  the  instruction 
to  the  jury,  in  this  case ;  the  design  of  which  was  to  ascertain 
the  amount  of  actual  injury  sustained  by  the  plaintiflF.  We 
think  a  wrong  rule  of  admeasurement  was  applied  for  the 
accomplishment  of  that  object.  The  value  of  working  oxen 
consists,  in  part,  of  the  value  of  the  services  which  they  are 
capable  of  performing.  Therefore,  the  charge  to  the  jury, 
that  to  the  price  or  worth  of  the  cattle,  they  should  add  the 
value  of  their  subsequent  services,  was  directing  them  to  make, 
in  some  degree,  a  double  assessment  of  damages  against  the 
defendant,  for  the  pecuniary  loss  of  the  plaintiff.  .The  jury 
might,  with  propriety,  have  been  instructed,  that  if,  in  their 
opinion,  the  trespass  was  marked  with  any  of  the  features  of 
aggravation  above  stated,  they  were  at  liberty  to  join  exem- 
plary damages  to  the  pecuniary  loss. 

The  Court  erred  in  admitting  evidence  of  the  value  of  the 
services  of  the  cattle,  as  a  distinct  matter  from  the 
[*350]  value  of  *the  oxen  themselves;  and  in  instructing 
the  jury  to  assess  damages  accordingly. 

An  attempt  has  been  made  to  present  another  point  in  this 
case.  We  are  informed  by  the  bill  of  exceptions,  that  the 
defendant  offered  to  prove  the  rendition  of  a  judgment  in 
favour  of  the  plaintiff  against  one  Probus,  the  issuing  an 
execution  upon  it,  and  a  sale  of  the  oxen  in  dispute,  under  the 
execution,  to  some  person  other  than  the  plaintiff,  and  that  the 
Court  rejected  the  testimony.  But  we  do  not  learn  whether 
the  defendant  offered  to  make  his  proof  by  parol  evidence,  or 
by  the  production  of  the  papers.  If  the  former  was  attempted, 
the  testimony  was  correctly  rejected;  if  the  latter,  we  have  no 
means  of  judging  of  the  correctness  of  the  decision,  because 
the  documents  are  not  spread  upon  the  record. 

As,  however,  the  legality  of  the  same  testimony  may  again 
be  a  question  in  the  future  progress  of  the  cause,  it  may  be 
desirable  to  settle  the  matter  now.  Under  the  special  pleas,  it 
is  competient  for  the  defendant  to  prove  that  the  oxen  belonged, 
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at  the  time  of  taking,  to  either  of  the  persons  named  in  the 
pleas.  Under  the  general  issue,  it  is  his  right  to  show  to  the 
jury,  in  mitigation  of  damages,  that  the  property  in  the  oxen, 
at  the  time  of  the  taking,  was  in  a  third  person,  and  that  the 
taking  was  under  such  circumstances  as  not  to  render  the 
plaintiff  liable  to  such  third  person  for  the  value  of  the  cattle. 
9  Pick.  Rep.,  551.  And  it  may  be  added  that,  probably, 
under  that  issue,  evidence  in  defense  or  bar  of  the  action  may 
be  adduced,  that  the  property  taken  belonged  to  a  third 
person,  and  that  the  defendant  acted  under  authority  derived 
from  him.(l) 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict 
set  aside,  with  costs.     Cause  remanded,  &c. 

J.  Rariden  and  J.  S.  Newman,  for  the  ajjpellant. 
.  D.  Kilgore  and  M.  M.  Ray,  for  the  appellee. 

(l)In  trespass  for  seizing  goods  in  the  possession  and  apparent  ownership 
of  the  plaintiff,  the  defendant  can  not  set  up  the  title  of  a  third  person  to 
defeat  the  action.  Nelson  v.  Cherrill,  1  M.  &  Scott,  452 ;  7  Bingh.,  663 ; 
Demick  v.  Chapman,  11  Jolins.  132 ;  Cook  v.  Howard,  13  Id.,  276 ;  Hanmer  v. 
Wilsey,  17  Wend.,  91 ;  Squire  v.  JSollenbeck,  9  Pick.,  551 ;  Walpole  v.  Smith, 
ante,  304. 


[*351]  *NuTTER  V.  The  Trustees  of  School  District,  &c. 

Ohange  op  School  Distkict  Boundary. — If  the  boundary  of  a  school  dis- 
trict be  changed  conformably  to  a  legal  petition,  the  consequent  change  of 
the  boundary  of  the  adjoining  district  is  valid  without  a  petition. 

ERROR  to  the  Union  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  commenced 
before  a  justice  of  the  peace.  It  was  brought  in  the  name  of 
"The  trustees  of  school  district  number  four,  in  congressional 
township  number  twelve,  range  two  west,"  against  Benjamin 
Nutter.  The  object  of  the  suit,  as  is  bhown  by  the  statement 
of  the  cause  of  action,  was  to  reco"*  er  the  sum  of  $10.93,  as  a 
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tax  assessed  in  that  district  against  ihe  defendant.  The  only 
plea  is  the  general  issue.  Judgment  by  the  justice  for  the 
plaintiffs.  The  defendant  appealed  to  the  Circuit  Court.  Judg- 
ment by  the  Circuit  Court,  without  a  jury,  for  the  plaintiffs. 

The  principal  subject  of  inquiry  to  which  our  attention  has 
been  called  in  this  cause  is,  whether  the  district  number  four 
was  legally  established?  We  shall  decide  this  question  with- 
out stopping  to  inquire  whether  the  defendant  has,  strictly,  a 
right  to  raise  it  in  this  action  or  not.  The  following  are  the 
facts  relative  to  this  part  of  the  cause : 

The  township  trustees,  in  the  first  place,  divided  the  town- 
ship into  nine  districts.  Some  of  the  districts,  of  which  num- 
ber eight  was  one,  elected  their  officers.  Afterwards,  all  the 
districts  except  number  eight,  which  is  the  one  in  which  the 
defendant  resided,  petitioned  for  a  new  division  of  the  town- 
ship. The  township  trustees,  accordingly,  made  a  new  divi- 
sion of  the  township,  and  reduced  the  number  of-  districts  to 
five.  The  old  district  number  eight  had  two  miles  attached  to 
it  on  the  north,  and  was  designated  as  number  four.  Trustees 
for  this  district  number  four  were  appointed,  under  the  statute 
of  1833,  by  the  clerk  of  the  township  trustees. 

The  defendant  contends  that  district  number  eight,  in  which 
he  resides,  and  which  is  now  included  within  district  number 
four,  has  been  changed  without  authority,  and  that  therefore 
the  tax  assessed  against  him  by  district  number  four  is  illegal. 
This  objection  to  the  tax  is  not  well  founded.  The 
[*352]  statute  *  authorizes  the  township  trustees,  on  petition 
of  a  majority  of  the  voters  of  any  district,  to  alter 
such  district  in  its  size  or  limits  as  convenience  may  require. 
Stat.  1833,  p.  94.  Such  a  change  made  in  any  one  district,, 
necessarily  produces  an  alteration  in  the  boundaries  of  one  or 
more  of  the  districts  adjoining  it;  and  thus  it  is  evident  thai 
districts  may  be  materially  altered  in  their  extent  without  any 
petitions  from  their  inhabitants.  It  is  in  this  way  that  the 
northern  boundary  of  the  old  district  number  eight  has  been 
legally  changed  without  any  petition  of  its  voters.  The  alter- 
ation made  with  regard  to  the  other  districts,  for  which  there 

(392) 


NOVEMBER  TERM,  1837.  352-53 


Stanley  v.  Norria. 


were  the  necessary  petitions,  has  occasioned  the  enlargement 
of  district  number  eight,  the  designation  of  it  as  number  four, 
and  its  reorganization.  It  appears  to  us  that  the  township 
trustees  were  warranted  by  the  statute  and  the  petitions  before 
them,  in  making  the  change  in  the  districts,  and  in  number 
eight  among  the  rest,  which  they  have  made. 

The  evidence  respecting  the  organization  of  district  number 
four,  the  assessment  of  the  tax  against  the  defendant,  and  the 
demand  on  him  for  the  same,  is  set  out  in  the  record,  and  is 
sufficient,  so  far  as  proof  of  those  facts  are  concerned,  to 
authorize  the  judgment  in  favor  of  the  plaintiffs. 

The  question  whether  the  plaintiffs  are  a  corporation,  does 
not  arise  in  this  cause.  Their  capacity  to  sue  in  the  name 
they  have  assumed,  is  admitted  by  the  plea  of  the  general 
issue.  Chiaga  Iron  Company  v.  Dawson,  in  this  Court,  No- 
vember term,  1836.(1) 

Fer  Curiam.— The  judgment  is  affirmed  with  costs.     To  be 

certified,  &c. 

J.  Perry,  for  the  plaintiff. 

C.  H.  Test,  for  the  defendants. 

{l)Ante,  202.  In  New  York,  the  law  on  the  subject  is  now  as  follows .  "  In 
snits  brought  by  a  corporation  created  by  or  under  any  statute  of  this  State,  it 
shall  not  be  necessary  to  prove,  on  the  trial  of  the  cause,  the  existence  of  such 
corporation,  unless  the  defendant  shall  have  pleaded  in  abatement  or  in  bar, 
that  the  plaintiflfs  are  not  a  corporation."     2  Kev.  Stat.  N.  Y.,  p.  458 


[*353]  *Stanley  v.  Noeris. 

Fbatjb— Warranty.— A  suit  against  the  vendor  of  goods  founded  on  fraud 
in  the  sale,  is  not  sustained  by  proof  of  a  warranty  and  breach  without 
fraud. (a) 

APPEAL  from  the  Fayette  Circuit  Court. 
Blackfoed,  J.— An  action  on  the  case  in  tort  was  brought 
by  Norris  against  Stanley  before  a  justice  of  the  peace. 

{a)Jmes  v  QnicTc,  28  Ind.,  125;  Zeh'.ier  y.  KepW,  16  Id.,  290;  Qoiling  v.  Newall,  9  Id.,  572; 
I  Id.,  176  ;  2  Id.,  457  ;  8  Id.,  516. 
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The  following  statement  of  the  cause  of  action  was  filed: 

State  of  Indiana,  Fayette  county,  Jackson  township.  Before 
C.  Thompson,  justice.  Samuel  S.  Norris  complains  of  Samuel 
Stanley  of  a  plea  of  trespass  on  the  case.  For  that  whereas, 
heretofore,  to- wit :  on  the  15th  of  November,  1836,  at  the  town- 
ship aforesaid,  the  defendant  was  possessed  of  a  certain  horse 
which  he  well  knew  to  have  extremely  weak  and  defective 
eyes,  so  much  so  as  to  render  him  nearly  if  not  entirely  good 
for  nothing;  yet  the  defendant,  for  the  purpose  of  inducing 
the  plaintiff  to  buy  the  said  horse,  deceitfully,  falsely,  and 
fraudulently,  affirmed  to  the  plaintiff  that  the  horse  was  a 
good  and  sound  horse.  And  thereupon  the  plaintiff,  confiding 
in  the  said  affirmation,  bought  the  horse  of  the  defendant  for 
the  sum  of  ninety  dollars,  paid  him  the  price,  a;id  received 
from  him  the  horse.  The  plaintiff  avers,  that  from  the  tim.e 
of  the  purchase  up  to  the  time  of  bringing  this  suit,  the  eyes 
of  the  horse  have  grown  worse  and  w^orse  so  as  to  destroy  the 
sale  of  him,  and  almost  entirely  unfit  him  for  any  use  or 
service  whatever.  And  so  the  defendant  falsely  and  fraudu- 
lently deceived  the  plaintiff,  to  the  plaintiff's  damage  fifty 
dollars,  and  hence  he  sues. 

The  cause  was  tried  before  a  justice,  and  the  plaintiff 
recovered  a  judgment  for  one  cent  damages  and  costs.  The 
plaintiff  appealed  to  the  Circuit  Court,  and  obtained  there  a 
verdict  and  judgment  for  forty-two  dollars. 

The  defendant,  on  the  trial,  asked  the  Court  to  instruct  the 
jury,  that  the  plaintiff,  to  recover  in  this  suit,  must  prove  that 
the  defendant  knew  at  the  time  of  making  the  alleged  affirma- 
tion of  soundness,  that  the  horse  was  unsound  in  the  eyes  as 
alleged.  The  Court  refused  this  instruction,  but  they  informed 
the  jury,  that  the  action  was  founded  on  a  warranty  of  the 
soundness  of  the  horse;  and  that  if  the  plaintiff  had 
r*354]  proved  a  ^warranty  of  soundness,  and  also  the 
unsoundness  of  the  horse,  he  could  recover  without 
proving  that  the  defendant  knew  that  the  horse  was  unsound. 

The  Circuit  Court,  in  refusing  the  instruction  asked  for  by 
the   defendant,    and    in    giving    the    other    instruction,    ha." 
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considered  that  the  affirmation  set  out  in  the  declaration,  is, 
of  itself,  a  warranty  of  soundness.  In  this,  the  Court  has 
mistaken  the  law.  It  is  not  necessary  now  to  examine  this 
point.  The  question  was  decided  by  us  at  the  last  term  in  the 
cade  of  House  v.  Fort. 

The  action  now  before  us  is  not  founded,  as  the  Court 
supposes,  upon  a  warranty  that  the  horse  was  sound.  The 
gravamen  of  the  suit  is  the  fraud  of  the  defendant  in  falsely 
representing  the  horse  to  be  sound,  when  he  knew  him  to  be 
unsound.  It  is  the  defendant's  knowledge  of  the  falsity  of 
the  representation,  upon  which  the  plaintiff  in  his  declaration 
depends;  and,  without  proof  of  that  knowledge,  this  action 
can  not  be  sustained.  The  proof  of  a  warranty  and  its  breach 
does  not  sustain  the  declaration ;  the  reason  is,  that  a  warranty 
is  not  described  as  the  cause  of  action,  and  the  probata  must 
agree  with  the  allegata.  This  doctrine  is  expressly  stated  in 
Thompson  v.  Ashton,  14  Johns.  Rep.,  316.  In  that  case  it  is 
said,  that,  when  the  action  against  the  vendor  is  founded  on 
the  fraud  and  not  on  the  warranty,  evidence  of  a  warranty 
without  fraud  will  not  support  the  action.  That  language  of 
the  Court  in  New  York  directly  opposes  the  instruction  to  the 
jury  in  the  present  cause.  The  plaintiff  here  refers  us,  for  a 
contrary  opinion,  to  the  case  of  Williamson  v.  Allison,  2  East, 
446.  That  was  an  action  on  the  case  in  tort  for  a  breach  of 
warranty,  and  not  only  a  warranty  but  the  scienter  was  alleged 
in  the  declaration.  The  Court  there  correctly  decided  that 
proof  of  the  warranty  was  sufficient;  and  the  reason  of  that 
decision  is,  that  the  warranty  and  not  the  scienter  was  con- 
sidered to  be  the  gist  of  the  suit.  But  the  case  which  we  are 
now  to  determine  is  of  a  different  character.  Here  there  is  no 
warranty  laid,  and  the  scienter  is  described  as  the  foundation 
of  the  action.  The  consequence  is,  that  the  scienter  must  be 
proved,  or  the  plaintiff  must  fail.  The  Court  erred  in  giving 
the  instruction  of  which  the  defendant  complains.  Thej 
erred,  also,  in  refusing  to  give  the  instruction  which  was 
asked  for  by  the  defendant. 


(395) 


355  SUPREME  COURT  OF  INDIANA. 

The  State  v.  Offutt. 

[*355]         ^Per  Curiam. — The  judgment  is  reversed,  and  the 
verdict  set  aside,  with  costs.     Cause  remanded,  &c. 
G.  Holland,  and  C.  B.  Smith,  for  the  appellant. 
C.  H.  Test  8.  W.  Parher,  for  the  appellee. 


The  State  v.  Offutt. 

PEKJtnaY. — Perjury  may  be  committed  in  giving  evidence  before  a  grand 

jury. 
Same — Indictment. — An  indictment  for  perjury  must  state  a  day  certain  on 

which  the  offense  was  committed. 

ERROR  to  the  Rush  Circuit  Court. 

Dew,ey,  J. — This  was  an  indictment  for  perjury,  charged  to 
have  heen  committed  in  giving  evidence  before  a  grand  jury, 
legally  impanneled  in  the  Rush  Circuit  Court.  The  prisoner 
moved  the  Court  to  quash  the  indictment;  the  motion  was 
sustained,  and  the  j^risoner  discharged.  The  reason  assigned 
in  support  of  the  motion,  and  alleged  by  the  Court  as  the 
ground  of  quashing  the  indictment,  was,  that  the  "  law  does 
not  warrant  an  indictment  for  perjury  founded  on  a  swearing 
before  a  grand  jury." 

There  is  not  the  slightest  foundation  for  this  proposition. 
By  our  statute,  every  person,  who,  having  taken  a  lawful  oath 
or  affirmation  in  a  judicial  proceeding,  or  other  matter  in 
which  the  law  requires  an  oath,  shall  swear  or  affirm  falsely, 
willfully,  and  corruptly,  touching  any  material  matter,  or  who 
shall  thus  swear  or  affirm  before  any  officer  authorized  to 
administer  an  oath,  to  any  certificate,  or  affidavit  or  statement 
of  any  nature  whatever,  or  for  any  purpose  whatever,  shall  be 
deemed  guilty  of  perjury.  That  these  provisions  extend  to 
false  evidence  before  a  grand  jury,  admits  uot  of  the  least 
doubt. 

The  Circuit  Court,  however,  committed  no  error  in  quash- 
ing the  indictment.     It  is  vicious  for   want  of  a  day  certain 
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being  laid  on  which  the  committing  of  the  perjury  is  charged. 
The  charge  is,  that  the  offense  was  committed  before  the  grand 
jury  impanneled,  &c.,  at  a  Circuit  Court  begun  and 
r*356]     held   *on,  &c.     This  is  not   sufficient;    a  particular 
day  should  be  named. 
Per  Curiam. — The  judgment  is  affirmed.   To  be  certified.  &c. 
W.  Quarks,  for  the  State. 
C.  B.  Smith  and  C.  H.  Test,  for  the  defendant. 


Cummins  v.  White  and  Another. 

Equitt— Jtjkisdiction   in   Matters  of  Account.— The  jurisdiction  of 
Courts  of  equity,  in  matters  of  account,  has  been  gradually  enlarged,  until 
it  has  become  concurrent  with  that  of  common  law  Courts,  to  an  almost 
unlimited  extent,  over  the  mutual  dealings  of  parties,  even  when  those 
dealings  consist  of  items  of  a  purely  legal  character. 
Sake.— Courts  of  equity,  however,  have  no  jurisdiction  over  accounts  where 
there  is  but  one  item  on  a  side,  or  where  there  is  no  mutuality  of  dealing 
and  a  discovery  is  not  required. 
Same.— In  matters  of  account  which  are  mutual  and  complicated,  or  where  a 
discovery  is  required,  or  a  multiplicity  of  suits  will  be  avoided,  or  the 
remedy  at  law  is  not  full  and  adequate,  or  fraud,  accident,  or  mistake,  is 
connected  with  the  subject,  Courts  of  equity  have  jurisdiction ;  but  where 
none  of  these  characteristics  exist,  the  mutual  dealings  of  the  parties  result 
in  causes  of  action,  matters  of  set-off,  &c.,  cognizable  only  at  law. 
Same.— Courts  of  equity  sometimes  protect  a  creditor  against  the  effects  of 
the  insolvency  of  his  debtor,  where  there  are  mutual  credits  and  the  law 
furnishes  no  adequate  remedy,  by  decreeing  a  set-off. 
Same.— A  defendant  in  a  suit  at  law,  who  confesses  judgment,  reserving 
equity,  &c.,  has  no  right  to  proceed  in  chancery  for  his  demand  against  the 
plaintiff,  which  he  would  not  have  had  without  such  reservation. 
Same.— An  objection  that  the  Court,  whether  of  law  or  equity,  has  no  juris- 
diction over  the  subject-matter  in  controversy,  may  be  made  at  any  stage 
of  the  suit. 
Voluntary  Payment.— If  a  party,  with  full  knowledge  of  the  facta,  volun- 
tarily pay  an  unjust  debt  which  is  attempted  to  be  enforced  against  him  by 
legal  proceedings,  he  can  not  afterwards  recover  it  back  either  at  law  or  in 
equity;  a  fortiori,  if  a  debt  thus  paid  had  been  previously  in  part  paid,  the 
first  payment  can  not  be  recovered  back. 
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Fraud — Mistake. — If  a  note  upon  which  the  maker  has  confessed  judg- 
ment, was  obtained  by  fraud  or  mistake,  he  may  obtain  relief  in  a  Court  of 
chancery. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Dewey,  J. — Cummins  by  his  bill  iu  chaucery  states,  that  in 
181G  he  was  indebted  to  Jacob  White  in  the  sum  of  |633, 
for  which  he  executed  his  promissory  note  payable 
[*357]  in  =i=1820.  On  the  fifth  of  iVovember,  1823,  he  sold 
and  conveyed  to  White  a  quarter  section  of  land  at 
the  price  of  $400.  This  sum  was  to  be  credited  on  the  not?, 
which  not  being  at  hand  at  the  time.  White  gave  Ctimmi'iW 
his  receipt  for  the  deed  of  conveyance,  acknowledging  that  hf 
was  to  credit  the  $400  on  the  note.  In  1823  or  1824,  Cm- 
mins  sold  to  White  a  wagon  and  harness  at  seventy-five 
dollars,  which  sum  was  also  to  be  credited  on  the  note.  In 
1824,  the  note  was  assigned  by  Jacob  ^Vhite  to  Israel  White, 
and  soon  afterwards  was  credited  with  forty  dollars,  the  price 
of  a  horse.  In  1827,  a  settlement  of  mutual  accounts  took 
place  between  Cummins  and  Jacob  White,  in  which  the  former 
was  found  to  be  indebted  to  the  latter  in  the  sum  of  $112.10, 
for  which  he  executed  his  note.  The  settlement  did  not 
include  the  price  of  the  land  or  of  the  wagon  and  harness, 
Cummins  "supposing  and  believing"  they  had  been  credited 
on  the  note  for  $633.  In  1829,  Israel  White  informed  Cum- 
mins  that  both  the  notes  had  been  assigned  to  him,  and 
demanded  payment. 

In  the  same  year  Israel  White,  as  assignee,  commenced  a 
suit  on  both  notes,  when  Cummins,  "greatly  to  his  surprise," 
discovered  that  no  credit  for  the  price  of  the  land,  or  the 
wagon  and  harness,  had  been  entered  upon  the  larger  and 
older  note.  In  August,  1830,  Cummins  fully  satisfied  the 
latter  note  by  conveying  to  Israel  Wlvite  230  acres  of  land  ut 
the  price  of  $1,096.87,  that  being  the  amount  due — "  the 
attorney  of  Israel  White  refusing  to  allow  on  said  note"  any 
credit  for  the  quarter  section  of  land  and  the  wagon  and 
harness.  At  the  March  term,  1833,  of  the  Jefferson  Circuit 
Court,  Owmmzws  confessed  judgment  upon  the  note  for  $112.10 
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"reserving  all  defense  in  equity  as  fully  as  if  defense  had 
been  made  at  law."  The  transfer  of  the  notes  by  Jacob  White 
to  Israel  White  was  without  consideration,  and  made  with  a 
design  to  defraud  creditors.  Jacob  White,  at  the  time  of 
filing  th^  bill,  was,  and  for  a  long  time  before  had  been  insol- 
vent. He  was  justly  indebted  to  Cummins  in  the  sum  of 
$475,  the  aggregate  of  the  prices  of  the  quarter  section  of 
land  and  the  wagon  and  harnesr  the  same  never  having  been 
applied  to  the  payment  of  the  i^ote  for  $633,  or  otherwise 
accounted  for.  Cummins  could  not,  as  he  believed,  collect 
any  part  of  the  sum  due  him,  of  Jacob  White,  on 
[*358]  *  account  of  his  insolvency.  Israel  White  threatened 
to  sue  out  execution  on  the  judgment  confessed. 

The  prayer  of  the  bill  is,  that  until  final  hearing  execution 
be  stayed;  that  on  final  hearing  the  judgment  be  perpetually 
enjoined;  and  that  the  excess  due  from  Jacob  White  to  Cum- 
mins be  decreed  to  be  paid. 

The  Circuit  Court  granted  an  injunction. 

Israel  White,  by  his  answer,  denies  all  knowledge  of  the 
settlement  of  book  accounts  mentioned  in  the  bill,  admits  the 
assignment  of  the  notes  to  him,  and  controverts  all  fraud  in 
that  transaction.  He  admits  the  commencement  of  suit  on 
the  notes,  and  that  by  a  compromise  between  him  and  Cum- 
mins, he  received  a  conveyance  of  230  acres  of  land  in 
discharge  of  the  note  for  $633.  He  asserts  that  the  nominal 
price  of  the  land  was  $1,096.87,  the  amount  due  on  the  note, 
and  alleges  that  the  price  was  fixed  without  regard  to  the  real 
value  of  the  land.  He  admits  the  recovery  of  judgment  on 
the  note  for  $112.10  as  charged  in  the  bill,  and  repeats  that  he 
is  the  bona  fide  owner  of  it. 

Jacob  White  also  answered.  He  denies  the  alleged  fraud  in 
assigning  the  notes  to  Israel  White,  and  that  the  seventy-five 
dollars  for  the  wagon  and  harness,  the  purchase  of  which  he 
admits,  was  to  have  been  credited  on  the  note,  and  asserts  the 
wagon  and  harness  were  included  in  the  settlement  of  1827 
mentioned  in  the  bill.  He  admits  the  purchase  of  the  quarter 
section    of  land    at   $400,   the  receipt   for  the  deed,  and   the 
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agreement  that  the  price  of  the  land  should  be  credited  on  the 
note  as  charged  in  the  bill^  but  states  his  belief  that  this 
matter  was  adjusted  in  the  settlement  of  accounts  made  in 
1827,  and  claims  that  the  receipt  should  have  been  given  up 
to  him;  and  he  denies  that  he  is,  in  any  manner,  indebted  to 
Cummins.  His  answer  contains  affirmative  matter,  which  is 
omitted  in  this  statement,  as  it  is  entirely  unsupported  by  the 
evidence  in  the  cause. 

Cummins  replied  generally.  On  final  hearing,  the  only 
proof  (except  the  exhibits)  was,  that  the  $400  for  the  quarter 
section  of  land,  and  seventy-five  dollars  for  the  wagon  arid 
harness,  were  not,  nor  was  either  of  them,  included  in  the  set- 
tlement of  1827,  and  the  insolvency  of  Jacob  White. 
[*359]  The  *Circuit  Court  dissolved  the  injunction  and  dis- 
missed the  bill.      Cummins  appeals. 

The  appellant,  assuming  that  in  matters  of  account  and 
fraud,  courts  of  law  and  equity  have  concurrent  jurisdiction, 
and  that  in  the  present  case  he  had  a  right  to  avail  himself  of 
either  tribunal,  contends  that  the  decree  of  the  Circuit  Court 
is  erroneous;  1st,  because  the  bill  discloses  matter  of  account; 
and,  2d,  because  fraud  and  mistake  are  alleged  in  the  bill,  and 
established  by  the  proof.  That  the  two  Courts  possess  concur- 
rent jurisdiction  over  these  sebjects  can  not  be  denied;  and  it 
is  equally  true,  that  where  there  is  a  concurrency  of  jurisdic- 
tion over  the  cause  of  a  suitor,  he  has  a  right  to  elect  that  to 
which  he  will  resort  for  redress. 

At  a  very  early  stage  of  English  jurisprudence.  Courts  of 
Chancery  began  to  take  cognizance  of  matters  of  account,  in 
consequence  of  the  inadequacy  of  the  remedy  at  law  by  the 
old  action  of  account,  and  the  great  delay  and  expense  of  that 
mode  of  procedure;  and  have  gradually  enlarged  the  jurisdic- 
tion thus  assumed,  until  it  has  become  concurrent  with  that  of 
the  common  law  courts,  to  an  almost  unlimited  extent,  over 
the  mutual  dealings  of  parties,  even  when  those  dealings  con- 
sist of  items  of  a  purely  legal  character.    1  Story's  Eq.,  424. 

There  is,  however,  a  distinction  in  the  power  of  the  two 
tribunals  with  regard  to  this  subject.  .  It  is  certain  that  over 
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multifarious  and  complicated  mutual  dealings,  a  Court  of 
equity  has  jurisdiction,  and  that  it  has  none  over  accounts 
consisting  of  but  one  item  on  a  side;  while  the  power  of  the 
law  Court  embraces  both  extremes.  So,  equity  has  no  juris- 
diction over  accounts,  however  numerous  and  important  the 
charges,  where  there  is  no  mutuality  of  dealing,  and  discovery 
is  not  required;  but  law  has. 

At  what  point  between  single  mutual  items,  and  dealings 
swelled  to  great  complexity,  the  right  of  a  Court  of  equity  to 
take  cognizance  of  the  matter  begins  or  ends,  has  not  been 
denoted  with  certainty,  and,  from  the  nature  of  the  subject, 
can  never  be  very  clearly  defined.  As  we  recede  from  the 
two  extremes  and  approach  the  line  of  commencing  or  termi- 
nating jurisdiction,  much  must  necessarily  be  left  to  the  dis- 
cretion of  the  chancellor;  he  must  decide  each  case  upon  its 
own  peculiar  features.  It  may,  however,  be  safely  stated,  that 
in  matters  of  account  which  are  mutual  and  compli- 
[*36Uj  cated,  or  *  where  a  discovery  is  required,  or  a  multi- 
plicity of  suits  will  be  avoided,  or  the  remedy  at  law 
is  not  full  and  adequate,  or  fraud,  accident,  or  mistake  is  con- 
nected with  the  subject,  equity  has  jurisdiction;  on  the  con- 
trary, v/i.ere  none  of  these  characteristics  are  present,  the 
mutual  rlealings  of  parties  result  in  causes  of  action  or  matters 
of  set-off,  or  other  defense,  cognizable  only  at  law.  Jer.  Eq., 
504;  1  Story's  Eq.,  438,  441 ;  Dinwiddle  v.  Bailey,  6  Ves.,  136; 
Corp.  of  Car.  v.  Wilson,  13  Ves.,  279;  Srtiith  v.  Marks,  2 
Rand.  Rep.,  449;  2  Johns.  Ch.  R.,  169;  1  Dana's  Rep.,  584; 
1  Madd.  Ch.  Pr.,  70,  71 ;  Moses  v.  Lewis,  12  Price,  502. 

The  case  last  cited  is  in  point.  It  was  "  a  bill  for  an  account 
of  dealings  and  transactions  between  the  parties  in  respect  of 
a  colliery  rented  by  the  plaintiff  of  the  defendant,  and  of  the 
quantity  of  coals  got  and  raised  therein  by  plaintiff,  and  rent 
paid  by  the  latt<3r  from  time  to  time ;  and  of  certain  promis- 
sory notes  drawn,  made  and  indorsed  by  the  plaintiff  for 
defendant's  usg;  «.nd  praying  further  that"  a  certain  sum 
"(for  which  the  'afkndant  had  obtained  a  verdict  in  an  action 
at  law  brouf^ht  ny  him  against  the  plaintiff  as  mentioned  in 
Vol.  TV.— 26  l401i 
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the  bill),  might  be  set  off  against  what  should  be  found  to  be 
due  and  owing  to  the  plaintiff  on  taking  the  account  between 
them,  and  that  the  defendant  might  be  compelled  to  pay  the 
balance  to  the  plaintiff."  An  injunction  was  also  prayed. 
Demurrer  to  the  bill. 

Graham,  B.,  with  the  concurrence  of  the  whole  Court,  said, 
"I  am  of  opinion  that  this  demurrer  should  be  allowed;  for  I 
can  not  but  think,  that  if  the  bill  to  which  it  has  been  put  in 
could  be  sustained  against  it,  the  affairs  of  men  in  business 
might  be  thrown  into  inextricable  confusion  by  such  suits 
under  similar  circumstances.  We  are  asked  by  the  bill  to 
interfere,  by  granting  an  injunction  to  restrain  a  party  who 
has  obtained  a  verdict  at  law  in  an  action  brought  against  the 
plaintiff  in  this  suit,  of  a  very  common  and  ordinary  nature, 
and  which  has  been  tried  in  the  regular  course  at  oiisi  prius. 
....  I  think  it  (the  bill)  does  not  establish  a  case  of  account 
on  its  own  statement,  as  it  merely  states  what  might  have 
been  pleaded  at  law  as  matter  of  set-off,  or  might  be  made  the 

subject  of  defense  at  law  in  some  other  way The 

plaintiff  has  come  too  late  to  seek  the  object  of  his  suit.  If 
we  were  to  entertain  bills  of  this  sort  in  this  stage  of 
[*361]  the  ^proceedings  at  law,  judgments  would  be  of  no 
avail  wherever  there  was  anything  in  the  course  of 
dealing  between  the  plaintiff  and  defendant  that  could  be 
called  an  account  between  the  parties,  or  which,  by  dint  of 
ingenuity  in  the  framing  of  a  bill  of  this  sort,  might  be  made 
to  carry  the  appearance  of  an  account By  encour- 
aging such  a  bill  in  this  late  stage  of  the  action,  we  should 
invite  defendants  to  have  recourse  to  this  mode  of  delaying 
plaintiffs  on  every  occasion  of  judgment  recovered;  and  it 
would  be  an  example  very  frequently  followed,  to  the  great 
embarrassment  and  hinderance  of  justice." 

It  is  evident  that  the  bill  before  us,  if  tested  by  the  decision 
of  the  case  of  Ifoses  v.  Leiois,  and  the  reasoning  of  the  Court, 
which  we  have  so  liberally  quoted,  as  well  as  by  the  general 
principles  previously  stated,  can  not  be  sustained  on  the  score 
of  its    containing    matter    of   account.     Indeed,    it    does    not 
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appear  to  have  been  framed  with  a  view  that  it  should  be  so 
sustained.  It  does  not  claim  that  a  series  of  mutual  dealings 
require  adjustment;  nor  does  it  pray  an  account.  It  is  doubt- 
ful whether  it  even  makes  out  an  indebtedness  by  Jacob  White 
to  the  plaintiff;  but  allowing  such  to  be  the  fact,  it  merely 
states  that  there  are  two  specific  items  amounting  to  $475  on 
the  part  of  the  plaintiff,  with  regard  to  the  proof  of  which  no 
difficulty  is  suggested,  and  which  it  is  prayed  may  be  in  part 
set  off  against  the  judgment  in  favour  of  Is7'ael  White,  and  that 
Jacob  White  may  be  decreed  to  pay  the  excess  to  the  plaintiff. 
The  bill  does  not  exhibit,  nor  attempt  to  exhibit,  a  single 
feature  of  equity  jurisdiction  in  matters  of  account;  its  object 
evidently  is  set-off  in  part,  and  the  recovery  of  the  residue  of 
a  specific  sum  claimed  by  the  plaintiff.  This  object  can  not 
be  accomplished  by  this  suit.  It  is  probable,  that  had  the  bill 
been  well  founded  on  matter  of  account,  and  had  it  been 
exhibited  while  the  action  at  law  was  undecided,  the  plaintiff 
would  have  been  entitled  to  have  proceedings  stayed  until  an 
account  could  be  taken,  and  finally  to  ^  perpetual  injunction 
had  the  balance  been  found  to  be  in  his  favour.  Moses  v. 
Lewis,  supra. 

It  is  true  that  equity  sometimes  protects  a  creditor  against 
the  effects  of  the  insolvency  of  his  debtor,  when  there  are 
mutual  credits  between  them  and  the  law  furnishes  no  ade- 
quate remedy,  by  decreeing  a  set-off.  But  this  principle  can 
not  avail  the  plaintiff  in  this  case;  the  insolvency  of 
[*362]  Jacob  *  White  (granting  his  indebtedness)  could  have 
done  him  no  harm,  had  he  made  the  defense  at  law 
which  was  in  his  power. 

The  plaintiff  supposes  he  is  entitled  to  a  hearing  in  chan- 
cery, in  consequence  of  the  reservation  contained  in  the  judg- 
ment confessed.  In  this  we  apprehend  he  is  mistaken;  he 
could  not  reserve  a  right  which  he  did  not  possess;  he  had  no 
privilege  to  forego  his  set-off  in  the  action  at  law,  and  transfer 
his  claim  to  a  Court  of  equity;  nor  could  the  consent  of  both 
parties  give  him  such  a  right.  The  jurisdiction  of  Courts  is 
not  conferred  in  that  manner. 
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It  is  urged  that  the  objection  to  the  jurisdiction  of  the 
Court,  for  want  of  equitable  matter  in  the  bill,  comes  too  late 
on  final  hearing — that  the  question  should  have  been  raised  by 
demurrer.  We  are  aware  that  respectable  decisions  can  be 
found  in  favour  of  this  position.  But  we  think  the  weight  oi 
authority  and  principle  is  adverse  to  it.  We  understand  that 
the  want  of  jurisdiction  over  the  subject-matter  of  a  contro- 
versy, in  a  Court  of  law  or  equity,  is  fatal  at  any  stage  of  a 
suit,  and  decided  accordingly  in  the  case  of  Bryan  v.  Blythe, 
at  the  November'  term,  1836,  of  this  Court.  There  are  certainly 
some  objections  to  a  bill  which  would  prevail  on  demurreu 
that  will  not  avail  on  final  hearing — such  as  a  want  of  prop<!r 
parties,  or  multifariousness.  But  this  is  not  the  case  with 
objections  which  strike  at  the  vitals  of  a  cause  by  showing 
want  of  equity,  or  jurisdiction,  over  the  subject-matter  (if 
there  be  any  distinction  between  them),  apparent  upon  the  face 
of  the  pleadings.     Mitf.  PL,  108 ;  2  Rand.,  449. 

We  have,  so  far,  considered  Jacob  White  indebted  to  the 
plaintifi"  for  the  quarter  section  of  land  and  the  wagon  and 
harness,  which  the  bill  states  were  to  have  been  applied  in 
part  extinguishment  of  the  note  for  $633,  but  which  were  not 
so  applied.  In  the  character  of  a  debt,  we  have  seen  that  the 
price  of  these  things  formed  a  proper  matter  of  set-off  at  law, 
with  regard  to  which  equity  gives  no  relief.  If  we  view  the 
transactions  as  amounting  to  part  payment  or  satisfaction  of 
the  note,  the  whole  of  which,  principal  and  interest,  the 
plaintiff  afterwards  knowingly  satisfied  by  the  transfer  of 
230  acres  of  land,  the  result  will  be  the  same.  It  is  a  well 
settled  principal,  that  if  a  party,  with  full  knowledge  of  the 
facts,  voluntarily  pays  an  unjust  debt  which  is 
[*363]  attempted  to  be  *  enforced  against  him  by  legal 
proceedings,  he  can  not  afterward,  recover  it  back  by 
action  at  law,  although  at  the  time  of  payment  he  protested 
against  it.  Chitt.  on  Cont.,  190;  Brown  v.  M'Kinally,  1  Esp. 
R.,  279;' Knibbs  v.  Hall,  Id.,  84;  Marriott  v.  Hampton,  2  Id., 
546:  Cartwright  v.  Rowley,  Id.,  723;  Brisbane  v.  Dacres,  5 
Taunt.  144.     This  doctrine  has  been  sanctioned  as  a  sound 
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general  principle  in  equity  by  Lord  Eldon,  in  the  case  of 
Bromley  v.  Holland,  7  Ves.,  23.  If  a  party  can  not  recover 
back  a  payment  thus  wittingly  made,  but  rendered  unjust  in 
consequence  of  a  prior  extinguishment  of  the  debt,  there  is 
still  less  reason  for  claiming  that  he  can  regain  the  first  pay- 
ment which  was  justly  made. 

It  only  remains  to  consider  the  position  of  the  plaintiff",  that 
the  note  for  $112.10,  on  which  he  confessed  judgment,  was 
obtained  through  fraud  and  mistake.  If  the  note  was 
obtained  by  means  of  either,  the  case  comes  within  the  con- 
current jurisdiction  of  equity,  and  without  the  aid  of  the 
reservation  contained  in  the  judgment,  the  plaintiff^  is  still 
entitled  to  relief. 

But  it  is  a  sufficient  answer  to  this  objection  to  the  decree 
of  the  Circuit  Court,  that  neither  fraud  nor  mistake  is  charged 
in  the  bill  in  procuring  the  note  in  question.     It  is,  indeed, 
alleged  that  in  making  the  settlement  of  accounts  in  1827, 
between  the  plaintiff"  and  Jacob  White,  the  former  did  not 
exhibit  his  claim  for  the  quarter  section  of  land  and  wagon 
and  harness,  amounting  to  $475,  because  he  supposed  it  had 
been  credited  on  the  note  for  $633.     How  could  his  mistaken 
supposition  in  this  matter  invalidate  the  note  for   $112,10, 
which  was  given  on  that  occasion?     It  is  not  pretended  that 
the  balance  was  not  correctly  struck,  nor  does  either  party 
request  to  have  the  settlement  opened.     From  the  plaintiff's 
own  showing,  the  claim  omitted  should  not  have  been  included 
in   the   settlement;    it   was  payment   on  the  note;    and   the 
neglect  of  Jacoh  White  to  indorse  the  credit,  could  not  affect 
its  efficacy.     The  indorsement  would  only  have  been  evidence 
of  the  fact  of  payment,  and  that  evidence  was  not  necessary 
to  the  security  of  the  rights  of  the  plaintiff",  for  he  states  that 
he  then  held  a  receipt  for  $400,  the  price  of  the  land,  and  he 
suggests  no  difficulty  in  proving  the  seventy-five  dollars  for 
the  wagon  and  harness.    It  is  thus  evident  from  the  plaintiff's 
own   statements,   that   he   had    it   in   his   power   to 
[*364]     *  enforce  the  application  of  these   payments  to  the 
note  for  $633,  at  any  period  from   1823,  when  he 
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says  they  were  made  to  1830,  when  he  vohintarily,  with  full 
knowledge  of  all  the  facts,  satisfied  the  whole  without  regard 
to  former  transactions. 

These  facts,  so  far  from  showing  that  any  fraud  was 
2)racticed  upon  the  plaintiff  in  the  settlement  of  accounts,  or 
that  he  acted  under  such  a  mistake  of  facts  as  can  invalidate 
the  note  given  on  that  occasion,  rather  account  for  that 
indifference  to  the  matter  which  induced  him  to  rest  quietly 
under  the  supposition  of  a  fact,  without  so  much  as  an  inquiry 
as  to  its  existence;  indeed,  they  tend  to  implicate  the  truth  of 
his  statement  which  assigns  the  reason  of  hin  conduct.  On  the 
other  hand,  there  are  circumstances  of  susj)icion  which  attach 
themselves  to  Jacob  White.  He  claims  in  his  answer  that 
certainly  the  wagon  and  harness,  and  he  believes  the  quarter 
section  of  land,  were  included  in  the  settlement  of  1827.  The 
evidence  shows  the  truth  to  be  otherwise. 

On  the  whole,  were  there  no  obstacles  to  the  success  of  the 
plaintiff  arising  from  legal  })rinciples,  the  facts  of  the  case  are 
involved  in  too  much  doubt  and  suspicion  to  authorize  a  Court 
of  equity  to  interfere  with  a  judgment  at  law. 

Sullivan,  J.,  having  been  concerned  as  counsel,  was  absent. 

Per  Oariajii. — The  decree  is  affirmed  with  costs.  To  be 
certified,  &c. 

S.  C.  Stevens,  for  the  appellant. 


Law  v.  Hatcher. 


Btatttte  of  Frauds — Verbal  Sale. — No  verbal  sale  of  good?  for  the 
price  of  thirty  dollars  or  upwards  is  valid  under  the  statute,  unless  tha 
buyer  accept  and  actually  receive  part  of  the  goods,  or  give  something  in 
earnest  to  bind  the  bargain  or  in  part  payment. (a) 

Action  Against  Carrier — Property  in  Plaintiff. — To  sustain  a  suit 
sgainst  a  carrier  for  an  injury  to  the  goods  carried,  the  goods  must  belong 
to  the  plaintiff  at  the  time  of  the  injury. 


(a)See  1  R.  S.  (G.  &  H.>.  p.  351 
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Indorsement  of  Bixli  op  Lading. — The  property  of  goods  described  in 
a  bill  of  lading,  is,  by  the  owner's  indorsement  of  the  bill,  vested  in  the 
indorsee. 

ERROR  to  the  Tippecanoe  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  assumpsit  by 
[*365]     Hatcher  *against  Law,  before  a  justice  of  the  peace. 

The  following  is  the  statement  of  the  cause  of  action : 
^'Mr.  John  Law  to  Archibald  Hatcher,  Dr.,  June  29, 1836.  To 
damage  on  thirty  clocks,  thirty-seven  dollars."  The  defendant 
pleaded  the  general  issue.  The  justice  gave  judgment  for  the 
plaintiff.  The  defendant  appealed  to  the  Circuit  Court,  and 
the  cause  was  there  tried  upon  the  merits,  without  a  jury. 
The  following  was  the  evidence  before  the  Circuit  Court : 

Runyan  &  Fharis  purchased,  in  the  State  of  Connecticut,  a 
quantity  of  clocks  with  cases,  and  ordered  the  same  to  be  sent 
to  them  at  Lafayette,  in  the  State  of  Jndiana,  by  the  way  of 
Chicago.  The  clocks  were  accordingly  sent  to  Chicago,  and 
the  forwarding  merchant  there  delivered  them  to  the  defendant 
to  be  taken  by  him  in  a  wagon  to  Runyan  &  Pharis,  or  their 
assigns,  at  Lafayette,  they  paying  freight.  The  defendant 
signed  bills  of  lading  and  delivered  them  to  the  forwarding 
merchant  at  Chicago.  Whilst  the  clocks  were  on  their  way 
from  Chicago  to  Lafayette,  they  were  sold  at  Lafayette,  by 
Runyan  &  Pharis,  to  the  plaintiff.  By  the  contract  of  sale, 
the  plaintiff  was  to  pay  Runyan  &  Pharis  the  Connecticut 
prices  for  the  clocks,  and  also  to  pay  the  expenses  of  carriage. 
The  defendant  having  arrived  with  his  wagon  at  Lafayette, 
informed  the  consignees,  Ruiiyan  &  Pharis,  that  he  had  brought 
the  clocks  for  them  from  Chicago.  They  informed  the  de- 
fendant that  the  clocks  belonged  to  the  plaintiff,  to  whom  they 
must  be  delivered.  The  defendant,  accordingly,  delivered  the 
clocks  to  the  plaintiff,  in  his  warehouse  at  Lafayette,  and 
received  from  him  the  charges  for  carriage.  The  boxes  con- 
taining the  clocks  were  opened  on  the  next  day  after  their 
receipt  by  the  plaintiff,  when  the  clocks  and  cases  were  dis- 
covered to  have  sustained  an  injury  by  water,  to  the  amount 
of  tliirty-seven  dollars. 
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Upon  this  testimony,  the  Circuit  Court  gave  judgment  for 
the  plaintiff. 

This  is  an  action  of  assumpsit  which  the  plaintiff,  who  had 
bought  certain  goods  from  the  consignees  and  owners,  has 
brought  against  a  carrier  by  land  for  an  injury  to  the  goods 
whilst  they  were  in  the  carrier's  possession.  There  is  on  the 
threshold  of  the  cause  a  fatal  objection  to  the  plaintiff's 
recovery.  The  record  does  not  contain  any  satisfactory  evi- 
dence to  show  that,  at  the  time  the  clocks  received  the 
[*366]  injury  ^complained  of,  they  were  the  property  of  the 
plaintiff.  According  to  the  statute  of  frauds,  no  ver- 
bal sale  of  goods  for  the  price  of  thirty  dollars  or  upwards,  is 
valid,  unless  the  buyer  accejjt  and  actually  receive  part  of  the 
goods,  or  give  something  in  earnest  to  bind  the  bargain  or  in 
part  of  payment.  Rev.  C,  1831,  p.  274.(1)  The  sale  in  ques- 
tion was  to  an  amount  above  thirty  dollars,  and,  for  anything 
that  appears  by  the  record,  it  was  made  by  parol,  without  any 
payment  whatever,  and  without  a  delivery  of  any  part  of  the 
goods.  Under  these  circumstances,  it  is  impossible  for  us  to 
Bay  that  any  change  of  property  in  the  clocks  took  place  until 
the  defendant  actually  delivered  them,  at  Lafayette,  to  the 
plaintiff.  Previously  to  that  time  they  must  be  considered  as 
the  property  of  JRunyan  &  Pharis;  and  it  is  to  them  alone 
that  the  defendant  is  responsible  for  any  injury  to  the  clocks, 
which  they  may  have  received  on  the  way  from  Chicago  to 
Lafayette. 

The  plaintiff's  remedy,  if  he  have  any,  for  the  defective 
state  of  the-  clocks  when  he  received  them,  is  against  Runyan 
&  Pharis;  and  their  remedy,  if  they  have  any,  for  the  injury 
in  question  is  against  the  carrier  who  had  charge  of  the  clocks 
at  the  time  they  received  the  injury. 

If  the  bill  of  lading,  by  which  the  defendant  was  bound  ta 
deliver  the  goods  to  the  consignees  or  their  assigns,  had  been 
indorsed  to  the  plaintiff  at  the  time. of  his  contract  with  Run- 
yan &  Pharis,  the  property  would  then,  by  virtue  of  the 
indorsement,  have  vested  in  the  plaintiff.  Abbott  on  Shipp.^ 
308.     In  that  case,  the  plaintiff  might  have  sued  the  carrier 
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for  any  injury  to  the  goods  for  which  he  was  liable,  provided 
the  injury  took  place  subsequent  to  the  indorsement.  There 
does  not  appear,  however,  to  have  been  any  such  indorsement 
of  the  bill  of  lading,  nor,  indeed,  any  other  written  evidence 
of  the  sale. 

We  are  of  opinion  that  the  judgment  of  the  Circuit  Court 
against  the  defendant  is  not  sustained  by  the  evidence,  and 
that  he  is  consequently  entitled  to  a  new  trial. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded  for  another  trial. 

A.  S.  White  and  R.  A.  Lockwood,  for  the  plaintiff. 

J.  Pettit,  for  the  defendant. 

(l)The  mere  circumstance  that  the  article  sold  is  not  to  be  delivered  until  a 
future  period,  does  not  take  the  case  out  of  the  statute.  Rondeau 
[*367]  V.  Wyatt,  2  *H.  Bl.,  63;  Cooper  v.  Elston,  7  T.  E.,  14;  Jackson  \. 
Covert,  5  Wend.,  139.  Aliter,  where  the  article  is  to  be  manufac- 
tured, or  labour  performed  on  it  to  prepare  it  for  delivery.  Ibid.  Bennett 
V.  Hull,  10  Johns.,  364;  Crookshank  v.  Burrell,  18  Id.,  58;  SewaU  v.  Fitch,  8 
Cowen,  215. 


Vankiek  V.  Talbot. 

Contract — Mutual  Covenants,  .Failure  to  Perform. — Where,  in  an 
agreement  between  two  parties,  there  are  covenants  to  be  performed  by  each 
at  the  same  time  and  place,  the  party  who  sues  must  aver  that  he  has  per- 
formed or  offered  to  perform  his  part,  or  show  a  legal  excuse  for  his  not 
doing  so. 

ERROR  to  the  Putnam  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  covenant  against 
Talbot  for  not  delivering,  agreeably  to  his  contract,  a  certain 
number  of  hogs  to  Vanhirh. 

The  declaration  states  that  the  defendant  had  bound  himself 
Dy  an  agreement  under  seal,  to  deliver  to  th«  plaintiff  600 
head  of  hogs  of  a  certain  description ;  that  the  hogs  were  to 
be  delivered  at  the  defendant's  own  house  in  Putnam  county, 
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and  at  the  house  of  some  person  in  the  neighborhood  of 
George  Piercy's  in  the  same  county,  between  the  first  and  fifth 
days  of  November,  1835 ;  and  that  the  plaintiff  did,  at  the  same 
time,  bind  himself  to  pay  to  the  defendant  two  dollars  and 
fifty  cents  a  hundred  for  the  hogs,  to  be  paid  for  on  delivery 
at  the  pen.  It  is  then  averred  that,  at  the  time  of  the  agree- 
ment, the  plaintiff  paid  to  the  defendant  $100  in  part  perform- 
ance of  the  agreement;  and  that  he  has  at  all  times  been  ready 
and  willing  to  perform  his  agreement  according  to  the  true 
intent  and  meaning  thereof.  The  breach  assigned  is,  that  the 
defendant  has  failed  and  refused  to  keep  and  perform  his 
covenant  in  this,  viz:  that  he  did  not,  at  his  own  house  in 
Putnam  county,  nor  did  he  at  the  house  of  any  person  in  the 
neighborhood  of  George  Pierey's  in  said  county,  between  the 
first  and  fifth  of  November,  1835,  deliver  to  the  plaintiff  the 
hogs  mentioned  in  the  agreement,  nor  has  he  at  any  time 
delivered  them  to  the  plaintiff  as  he  was  bound  to  do;  but  the 
defendant,    although    often    requested,    has    hitherto    wholly 

refused  to  perform  his  covenant. 
[*368]  *The  defendant  demurred  specially  to  the  declara- 
tion and  assigned  as  a  cause  of  demurrer,  that  the 
plaintiff  does  not  allege  a  readiness  to  pay  the  price  of  the 
hogs  at  the  time  and  place  of  delivery.  The  Circuit  Court 
gave  judgment  on  the  demurrer  for  the  defendant. 

In  this  case,  there  were  covenants  to  be  performed  by  each 
party  at  the  same  time  and  at  the  same  places;  and  to  enable 
one  of  them  to  sue  the  other  for  a  breach  of  the  contract,  the 
party  who  sues  must  show  that  he  has  performed  or  offered  to 
perform  his  part,  or  that  there  is  some  legal  excuse  for  his  not 
doing  so. 

The  contract  alleged  in  this  declaration  is  very  imperfectly 
expressed.  The  following  may  be  considered  its  legal  con- 
struction. It  was  agreed  that  Talbot,  on  the  last  convenient 
hour  of  the  fourth  of  November,  1835,  or,  if  he  should  so 
appoint,  on  the  last  convenient  hour  of  the  second  or  third  of 
that  month,  would  deliver  to  Vankirk  600  hogs.  The  hogs 
were  to  be  delivered  at  the  defendant's  own  liouse,  and  at  the 
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house  of  some  other  person  in  Piercy^s  neighborhood — such 
part  of  them  at  the  one  place,  and  such  part  at  the  other,  as 
Talbot  might  choose.  The  house  in  Piercy^s  neighborhood 
was  to  be  designated  by  Talbot,  and  notice  thereof  was  to  be 
given  by  him  to  Vankirk.  The  prioe  of  the  hogs,  except  the 
$100  advanced,  was  to  be  paid  to  Talbot  upon  the  delivery  of 
the  hogs  at  the  pen. 

It  was  for  Vankirk,  in  declaring  upon  this  contract,  to  show 
that  he  had  performed  or  offered  to  perform  his  part  of  it;  or, 
if  he  had  been  prevented  from  doing  so  by  the  default  of 
Talbot,  that  default  should  have  been  set  out  in  the  declaration. 
It  would  have  been  a  sufficient  excuse  for  the  want  of  an 
averment,  in  this  case,  of  the  plaintiff^s  performance  of  his 
part  of  the  contract,  if  the  declaration  had  stated  that  the 
defendant  did  not  inform  the  plaintiff  at  what  house  in  Piercy's 
neighborhood  a  part  of  the  hogs  would  be  delivered;  or  how 
many  of  them  would  be  there  delivered,  and  how  many  at  the 
defendant's  own  house;  that  the  plaintiff,  therefore,  was  not 
ready,  as  he  otherwise  would  have  been,  at  the  proper  time 
and  places  to  receive  and  pay  for  the  hogs;  and  that  the 
defendant  had  not  delivered  the  hogs  as  he  was  bound  to  do. 

The  declaration,  however,  contains  no  averment  of   facts, 

showing  that  the  plaintiff  had  performed  or  offered 

[*369]     to  perform  *  his  part  of  the  contract,  nor  does  it  show 

any  legal  cause  for  the  omission  of  such  an  averment. 

It  is  consequently  bad  on  general  demurrer.  (1) 

Per  Curiam,. — The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

C.  Fletcher  and  0.  Butler,  for  the  plaintiff. 

T.  A.  Howard  and  J.  Cowgill,  for  the  defendant.  ^ 

(1)1.  Where  the  plaintiff's  covenant  constitutes  a  condition  precedent,  to 
enable  him  to  maintain  an  action  against  the  defendant  for  the  non-perform- 
ance of  his  part  of  the  agreement,  he  must  have  previously  performed  his 
part  or  have  done  that  which  is  equivalent  to  a  performance,  or  he  can  not 
claim  the  right  which  was  to  attach  on  its  being  executed.  And  the  fulfil- 
ment of  such  condition  precedent  must  be  averred,  wliether  the  duty  be  to  be 
executed  by  the  plaintiff  or  by  any  other  person:  or  some  excuse  for  the  non- 
performance must  be  shown ;  for  where  all  proper  steps  are  taken  by  a  party 
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to  ob.<?erve  the  condition,  and  the  neglect  or  default  of  the  otlier  party  renders 
the  performance  impossible,  or  where  he  dispenses  witli  such  performance, 
(performance  being  in  the  power  of  the  party  offering),  the  tender  is  tahta- 
mount  to  a  performance,  and  the  plaintiff  acquires  the  right  as  completely  as 
if  the  previous  deed  had  actually  been  done.  But  performance  or  its  equiva- 
lent must  be  alleged  and  proved,  to  support  the  suit ;  and,  therefore,  the 
defendant  may  plead  non-performance  of  the  condition  precedent  in  bar  of 
the  action  ;  or,  if  the  averment  as  to  performance  be  entirely  omitted,  or 
imperfectly  made,  the  defendant  may  demur  to  the  declaration. 

2.  If  the  acts  contracted  for  be  to  be  performed  at  the  same  time,  neither 
can  maintain  an  action  without  showing  a  performance  of,  or  an  offer  to  per- 
form, or  at  least  a  readiness  to  perform,  his  part,  though  it  be  not  certain 
which  of  the  parties  is  obliged  to  do  the  first  act. 

3.  If  the  covenants  be  mutual  and  independent,  as  it  is  no  excuse  for  the 
defendant  to  allege  a  breach  of  the  contract  on  the  part  of  the  plaintiff,  so 
without  performance  on  the  plaintiff's  part,  he  is  capable  of  supporting  an 
action,  and  of  course  no  averment  of  performance  is  necessary  to  be  inserted 
in  the  declaration.  Piatt  on  C!ov.,  104.  1  Selw.  N.  P.,  6th  Am.  ed.,  504 
to  518. 


Harris  v.  Doe,  on  the  Demise  of  Barnett  and  Another. 

Separation  of  Jury — Discharge  Of. — After  a  trial  in  a  civil  suit  had 
commenced,  the  jury  were  permitted,  by  consent  of  parties,  to  disperse 
until  the  next  day.  One  of  the  jurors  failing  to  appear  on  the  next  day, 
the  jury  were  discharged  and  another  immediately  impanneled.  Held, 
that  this  proceeding  was  not  erroneous.(a) 

Indian  Treaty — Evidence. — A  treaty  with  the  Indians,  so  far  as  respects 
the  grants  of  land  to  individuals  contained  in  it,  is  evidence  of  the  gran- 
tees' title,  and,  as  such,  proper  to  be  laid  before  a  jury. 

[*370]    "■•■"Witness — Presumption  as  to. — An  Indian  is  not  a  competent 

witness  under  the  statute  of  the  State ;  but  the  Supreme  Court  can 

not  presume  that  a  witness,  admitted  as  competent  in  the  Circuit  Court, 

was  an  Indian,  merely  because  he  was  the  principal  chief  of  an  Indian 

nation. 

Evidenge— Certified  Copies  from  Land  Office. — The  seal  of  the  gen- 
eral land  oflace,  and  the  signature  of  the  commissioner  thereof,  to  copies 
of  papers  required  by  law  to  be  deposited  in  that  oflBce,  prima  facie  prove 
themselves.  (6) 


{a)Ashbaugh  v.  Edgeoomb,  13  Ind.,  466. 
(b)Smith  V.  Mosier,  5  Blackf.,  51. 
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Pakol  Evidence  to  Explain  Deed. — If  from  the  expressions  in  a  grant, 
&c.,  respecting  real  estate,  it  ia  doubtful  to  what  object  it  refers,  or  it  is 
evident  that  a  mistake  in  the  description  of  the  boundaries  has  been  com- 
mitted, or  if  the  boundaries  be  insufficiently  described  in  it,  extrinsic 
evidence,  even  parol,  is  admissible  to  explain  the  instrument.(c) 

Lost  Instrument. — The  oath  of  one  of  several  plaintiffs  to  the  loss  of  an 
instrument  of  writing,  is  sufficient  to  let  in  secondary  evidence  of  its 
contents. 

CJoNSTRUOTiON  OF  TREATIES. — The  construction  of  treaties,  deeds,  &c.,  belongs 
to  the  Court  as  a  matter  of  law.(d) 

Special  Act  of  Congress — Evidence. — A  special  act  of  Congress  respecting 
a  grant  of  real  estate  to  an  individual  under  an  Indian  treaty,  can  have  no 
efficacy,  if  passed  subsequently  to  the  grantee's  death,  in  confirming  his 
title;  but  the  act  may  be  evidence  for  a  jury,  in  explanation  of  the  treaty^ 
relative  to  the  situation  of  the  land. 

Verdict— Erroneous  Instruction. — A  verdict  in  accordance  with  the 
weight  of  the  testimony  and  with  justice,  ought  not  to  be  set  aside  on 
account  of  an  erroneous  instruction  given  by  the  Court  to  the  jury.(e) 

APPEAI.  from  the  Allen  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  ejectment  on  the  several 
demises  of  Barnett  and  Hanna  against  S.  Harris,  E.  B. 
Harris,  and  M.  Harris,  for  a  tract  of  land  described  in  the 
declaration  as  situate  in  the  county  of  Allen,  and  as  being 
*'the  south-east  or  upper  section  of  two  sections  of  land,  on 
the  west  side  of  St.  Mary's  river,  of  a  survey  made  by  the 
surveyor  general  of  the  public  lands  of  the  United  States,  prior 
to  the  seventh  day  of  May,  1823,  for  Francis  Lafontaine  and 
son,  under  a  treaty  made  by  Jonathan  Jennings,  Lewis  Cass, 
and  Benjamin  Parhe,  commissioners  on  the  part  of  the  United 
States,  and  the  Miami  nation  of  Indians  of  the  other  part, 
entered  into  on  the  sixth  of  October,  1818."  Verdict  against 
;S^.  Harris,  and  in  favour  of  E.  B.  Harris  and  M.  Harris. 
Judgment  accordingly.  S.  Harris  prosecutes  this  writ  of 
error. 

Various  points  are  presented  upon  the  record  by  bills  of 
exceptions. 

1.  A  jury  was  impanneled,  who,  having  heard  a  part  of  the 

{c)Saiiiiders  r.  Ileaton,  12  InJ.,  22. 

(d)T}ie  Richmond  dc,  Co.  v.  Farquar,  8  Blackf.,  89. 

(e)4  Ind.,  15-1: ;  Jolly  v.  The  Terre  Haute  dc,  Co.,  9  Ind.,  i21. 
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testimony,  was,  by  consent  of  parties  suffered  to  disperse 
during  an  adjournment  of  the' Court  over  night.  On  the  next 
morning  one  of  the  jurors  failed  to  appear;  whereupon  the 
Court  discharged  the  jury,  and  caused  another  to  be 
I  *371]  *  immediately  impanneled,  and  the  trial  to  proceed. 
The  impauneling  of  the  second  jury  and  trying  the 
cause  at  the  term  Avhich  the  Court  was  then  holding,  is  objected 
to  as  erroneous. 

There  was  no  error  in  this  proceeding.  It  was  a  matter  of 
course  that  the  second  jury  should  be  impanneled  and  t\i~ 
trial  proceed  without  delay,  unless  some  cause,  other  than  tbo 
discharge  of  the  first  jury,  had  been  shown  to  the  contrary 
If  the  second  panel  was  illegal  it  should  have  been  challenged. 
If  either  party  was  rendered  unready  to  proceed  in  conse- 
quence of  what  had  happened,  he  should  have  presented  his 
affidavit  pointing  out  the  difficulty.  Otherwise  there  was  no 
ground  for  a  continuance  of  the  cause  to  another  term. 

2.  The  lessors  of  the  plaintiff  were  suffered  to  give  in  evi- 
dence to  the  jury  the  treaty  between  the  United  States  and  the 
Miami  Indians,  made  the  6th  of  October,  1818,  at  St.  Mary's, 
the  same  mentioned  in  the  declaration. 

This  treaty  contains  a  grant  of  two  sections  of  land  to 
Francis  Lafontaine  and  son,  so  ambiguously  expressed  as  to 
leave  it  doubtful  on  which  side  of  the  St.  Mary's  river  the  land 
is  situate.  The  defendants  objected  to  its  admission  on  the 
grounds  that,  as  being  a  public  law  of  the  land,  it  was  not  a 
subject-matter  of  evidence  for  the  jury,  and  that  as  the  land 
described  in  the  declaration  lies  on  the  west  side  of  the  St. 
Mary's,  and  one  clause  of  the  treaty  refers  to  the  land  granted 
to  Lafontaine  and  son,  as  being  on  the  east  side,  there  was  a; 
variance  which  should  have  excluded  the  testimony.  This 
treaty  under  the  constitution  of  the  United  States  is,  undoubt- 
edly, obligatory  upon  our  Courts  as  public  law;  but  it  also 
partakes  of  the  character  of  a  contract.  It  contains  several 
grants  to  individuals  besides  that  to  Lafontaine  and  son,  and  is 
]xirtially  descriptive  of  the  boundaries  of  the  premises  granted. 
In  this  view  it  is  the  evidence  of  the  title  of  the  grantees,  aud 
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embraces  testimony  in  reference  to  matters  of  fact  involving 
private  interest  proper  to  be  laid  before  a  jury,  subject,  how- 
ever, like  other  writta«  instruments,  to  the  right  of  the  Court 
to  pronounce  its  legal  effect.  So  far  as  these  individual  grants 
are  concerned,  this  treaty  is  like  a  private  act  of  legislation,  of 
which  courts  do  not  officially  take  notice,  but  which  must  be 
specially  pleaded  or  proved,  like  other  matters  of  fact  affecting 
property  and  private  rights.     The  variance  suggested  does  not 

exist,  as  will  be  seen  when  we  shall  attend  to  the 
[*372]     ^construction  of  the  treaty.     We  are  of  opinion  that 

this  evidence  was  properly  admitted. 

3.  Riehardville  was  permitted  to  give  evidence  as  a  v/itness, 
the  objection  of  the  defendants  to  his  admissibility  being  over- 
ruled. The  ground  on  which  this  objection  is  attempted  to  be 
sustained  is,  that  Bichardville  was  an  Indian,  and,  therefore, 
not  competent  as  a  witness  under  the  statute  of  this  State. 
The  objection  would  be  valid  were  it  founded  on  fact.  Eut  we 
are  not  informed  by  the  record  that  the  witness  was  an  Indian. 
The  bill  of  exceptions  and  the  treaty  of  St.  Mary's  gave  him 
the  description  of  "principal  chief  of  the  Miami  nation  of 
Indians."  This,  at  most,  could  be  considered  only  as  presump- 
tive evidence  of  the  fact  assumed,  and  is  rebutted  by  the  fact 
of  his  being  admitted  to  testify  by  the  Court  below,  which 
acted  on  the  inspection  of  the  judges.  It  is  not  new  in  the 
history  of  the  Indian  tribes,  that  a  white  man  should  be  their 
chief. 

4.  The  lessors  of  the  plaintiff  offered  in  evidence  a  copy  of 
a  plat  and  description,  made  by  the  surveyor  general;  of 
"sundry  Indian  reserves  on  the  St.  Mary's  river,  granted  to 
individuals,  among  which  are  the  two  sections  granted  to 
Lafontaine  and  son,  located  on  the  west  side  of  the  river. 
This  document  is  authenticated  by  the  certificate  of  the  com- 
missioner of  the  general  land  office,  under  his  seal  of  office, 
stating  it  to  be  "  a  true  copy  of  the  plat  and  description  of  the 
reservation  of  two  sections  for  Francis  Lafontaine  and  son,  in 
connection  with  the  reservation  of  Joseph  Beauhien,  and  for 
the  son  of  G.  Hunt,  under  the  St.  Mary^s  treaty  of  the  6th  of 
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October,  1818,  as  returned  to  this  office  by  the  surveyor  geu- 
eral."  The  signature  and  official  character  of  the  commissioner 
were  proved;  but  no  evidence  was  offered  that  the  seal  was 
that  of  the  general  land  office.  The  defendants  objected  to  the 
admission  of  the  testimony,  but  the  Court  overruled  the  objec- 
tion, and  the  copy  thus  authenticated  was  given  in  evidence. 

The  only  fault  found  with  this  decision  is,  that  the  seal 
affixed  to  the  copy  was  not  proved  to  be  that  of  the  general 
land  office.  We  do  not  think  that  this  objection  is  well  taken. 
By  the  act  of  Congress  of  the  25th  of  April,  1812,  sec.  4,  it 
is  provided  that  the  commissioner  of  the  general  land  office 

shall  provide  a  seal  of  office,  and  that  "  copies  of  any 
[*373]     records,  books    *or  papers  belonging  to  said  office, 

under  the  signature  of  said  commissioner,  or,  when 
the  office  shall  be  vacant,  under  the  signature  of  the  chief  clerk, 
and  the  said  seal,  shall  be  competent  evidence  in  all  cases  in 
which  the  original  records,  books  or  papers  could  be  evidence." 
The  original  of  the  paper  in  question  legally  belonged  to  that 
office,  and  like  other  "  records,  books  and  papers "  deposited 
there  by  law,  could  not  be  removed.  By  the  common  law 
rules  of  evidence,  a  sworn  copy  would  have  been  competent 
testimony;  but  to  compel  suitors  all  over  the  United  States,  to 
procure  evidence  of  that  character  from  the  offices  of  the 
federal  government,  would  be  attended  with  great  inconve- 
nience. To  obviate  this  evil.  Congress  has  provided  that 
copies,  certified  under  the  seals  of  the  State  and  Treasury 
Departments,  and  of  the  Land  and  Post  Offices,  shall  be 
received  as  evidence  in  all  cases  in  which  the  original  could  be 
evidence.  To  require  proof  of  the  genuineness  of  these  seals 
would  be  attended  with  difficulty,  little,  if  any,  less  than  that 
of  procuring  sworn  copies.  We  are,  therefore,  of  opinion  that 
it  was  the  design  of  Congress  to  place  the  seals  of  these 
offices  on  a  footing  with  the  seals  of  Courts  of  record ;  and 
that,  consequently,  the  seal  of  the  General  Land  Office,  and  the 
signature  of  the  commissioner,  to  copies  of  originals  required 
by  law  to  be  deposited  in.  that  office,  prima  facie  prove 
themselves. 
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We  have  seen  no  case  in  which  this  question  has  been  raised 
in  the  federal  Courts;  though  several  cases  have  been  decided 
in  those  tribunals,  in  which  the  seals  of  some  of  the  offices 
before  mentioned  have  been  received  in  evidence  without 
question  of  their  authenticity,  or  proof  of  their  genuineness. 
United  States  v.  Benner,  1  Bald.  R.,  234;  United  States  v. 
Willard  et  al.,  1  Paine's  R.,  539;  Bleecker  v.  Bond,  3  Wash. 
Rep.,  529;  Smith  v.  United  States,  5  Peters,  292.  In  New 
York,  certificates  under  the  seals  of  the  Secretaries  of  State, 
and  the  Treasury,  have  been  considered  in  the  character  of 
exemplifications  of  records  of  Courts.  Peck  v.  Farrington  et  al., 
9  Wend.,  44;  Catlett  et  al.  v.  The  Pocif.  Ins.  Co.,  1  Wend.,  561. 

5.  The  lesscra  of  the  plainti^'  a.^ ,  ..^ered  in  evidence  a 
fecial  act  of  Congress,  confirming  ji..,  ii>cation  and  survey, 
made  by  the  surveyor  general  on  tlie  west  side  of  the  river, 
of  the  two  sections  of  land  granted  to  Lafontaiyie  and  son 
by  the  treaty  of  St.  3Iary's,  and  declaring  the  same 
[*374]  valid  under  ^the  treaty.  This  act  was  passed  J-urie 
the  30th,  1834,  at  which  time  the  elder  Lafonfaine 
was  dead.  They  also  offered  to  prove  by  parol,  that  that 
location  and  survey  were  made  at  the  request  of  Lafontaine, 
and  under  the  direction  of  the  Indian  agent.  Both  the  special 
law  and  the  parol  testimony  were  given  in  evidence  against  the 
objection  of  the  defendants. 

This  act  of  Congress,  passed  after  the  death  of  Lafontaine, 
could  have  no  efficacy  in  creating  or  confirming  in  him  a  title 
to  the  land;  and  in  this  point  of  view,  it  was  not  competent 
evidence;  but  in  another  aspect — as  explanatory  of  the  treaty, 
which  is  the  source  of  his  title,  both  the  law  and  the  parol 
testimony  were  admissible.  And  on  this  principle  alone  is  it, 
that  the  admission  of  the  location  and  survey  (which  we  have 
just  considered  in  reference  to  the  authentication  of  the  copy), 
can  be  sustained. 

We  are  aware   that  no  general  doctrine  of  law  is  better 

settled,  than  that  an  instrument  of  writing;  can  not  l)e  varied 

or  contradicted    by  extrinsic  evidence — whether  documentary 

or  parol.     But  it  is  also  settled,  that  when  such  an  instrument. 
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especially  if  it  be  a  grant  or  a  charter,  is  so  equivocally 
expressed  as  to  render  it  doubtful  to  what  object  it  refers,  or 
evident  that  a  mistake  has  been  committed  in  the  description 
of  the  premises  granted,  as  to  location  or  boundaries,  it  is 
competent  to  resort  to  evidence  aliunde,  even  parol  testimony, 
for  the  purpose  of  ascertaining  that  object,  or  of  explaining 
and  elucidating  the  ambiguity  M^hich  creates  the  difficulty. 
8  Term  R.,  379;  Wadley  v.  BayUss,  5  Taunt.,  752  ;  Beaumont 
et  ux  V.  Field,  1  B.  &  Aid.,  247 ;  Doe,  ex.  d.  Bainbridge,  v. 
Statham  et  al.,  7  D.  &  Ry.  141 ;  Lessee  of  Dinhle  v.  Marshall, 
3  Binn.,  587  ;  ^^llite  v.  Eagan,  1  Bay's  R.,  247  ;  Middleton  v. 
Pm^y,  2  Bay's  R.,  539;  Hebn  v.  Small,  Hardin's  Rep.,  369; 
Steer s  Heirs  v.  Tayl'^.  ^  Marsh.,  225;  Chapman  v.  Bennett, 
2  Leigh's  Rep.,  329. 

There  is  an  ambiguity  of  expression,  evidently  amounting 
to  a  mistake,  in  those  clauses  of  the  treaty  of  St.  Mary^s 
which  have  reference  to  the  two  sections  of  land  granted  to 
Lofontaine  and  son.  In  one  part,  they  are  located  adjacent  to 
land  granted  to  RichardviUe,  on  the  east  side  of  the  river;  in 
another,  they  are  said  to  adjoin  a  tract  granted  to  the  son  of 
G.  Hunt,  on  the  opposite  bank.  These  portions  of 
[*375]  the  treaty,  *  therefore,  come  directly  within  the  prin- 
ciple of  law  above  stated,  and  are  susceptible  of 
explanation  by  extrinsic  evidence.  But  even  if  this  incon- 
gruity in  the  terms  of  the  treaty  had  not  existed,  other 
testimony  than  that  arising  from  that  instrument,  would  have 
been  necessary  to  show  most  of  the  boundaries  of  the  land 
granted  to  Lafontaine  and  son.  The  treaty  designates  no 
other  bounds  than  abutting  it  on  one  side,  either  on  the  land 
of  RichardviUe,  or  on  that  of  the  son  of  G.  Hunt;  nor  was  it 
under  the  circumstances  existing  at  the  time,  practicable  to 
give  it  a  minute  description.  It  was  a  small  portion  of  a 
large  tract  of  unsurveyed  land  ceded  by  the  Miami  Indians  to 
the  United  States,  by  the  same  treaty  which  contains  the  grant 
to  Lafontaine  and  son.  Metes  and  bounds  could  only  be 
given  to  this  grant,  by  means  of  a  subsequent  survey,  which 
must  from  the  beginning  have  been  contemplated  by  all  parties 
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concerned.  That  survey  has  been  made  under  the  authority 
of  the  United  States,  with  the  approbation  of  Lafontaine,  as 
early  as  1823,  he  not  then  having  parted  with  his  interest  in 
the  land;  this  location  was  afterwards  sanctioned  by  him,  as 
the  record  shows,  by  asking  permission,  as  he  was  bound  to  do 
by  the  treaty,  of  the  president  of  the  United  States  to  sell  the 
land  so  surveyed;  by  the  president  in  granting  that  permis- 
sion; and  finally  by  the  federal  government,  as  late  as  1834, 
by  enacting  the  special  law  of  Congress.  These  facts,  consti- 
tuting a  practical  construction  of  the  treaty  through  a  course 
of  years,  explaining  the  ambiguity  of  its  terms,  and  indicating 
the  land  intended  to  be  granted  to  Lafontaine  and  son,  were, 
we  think,  correctly  suffered  to  go  to  the  jury. 

6.  Hanna,  one  of  the  lessors  of  the  plaintiff,  having  made 
an  affidavit  of  the  loss  of  a  written  petition  presented  to 
President  Monroe  by  F.  Lafontaine,  for  leave  to  sell  one  of 
the  sections  of  land  granted  to  him  and  his  son  by  the  treaty 
of  St.  Ilary's,  and  surveyed  by  the  surveyor  general,  and  also 
of  the  loss  of  the  original  permission  to  sell,  granted  by  the 
president  and  indorsed  on  the  petition,  the  plaintiff  offered 
in  evidence  sworn  copies  of  the  petition  and  license.  They 
^ere  objected  to  by  the  defendants;  but  the  objection  was 
i^verruled. 

It  is  urged  that  these  copies  were  not  competent,  because 
only  one  of  the  lesso-rs  of  the  plaintiff  swore  to  the  loss  of  the 
originals;  and  because  authenticated  copies  from  the 
[*376]  treasury  *  department,  or  some  other  department  of 
the  federal  government,  would  have  been  evidence  of 
a  higher  character.  These  objections  can  not  be  sustained 
The  oath  of  one  of  several  plaintiffs  to  the  loss  of  an  instru- 
ment of  writing,  is  sufficient  to  let  in  secondary  evidence  of 
its  contents.  The  affidavit  in  this  case  is  positive  to  the  fact 
of  loss.  The  oath  of  the  other  lessor  could  only  have  been 
cumulative  testimony;  for  we  can  not  presume  that  it  would 
have  contradicted  the  affidavit  of  Hanna.  Turnipseed  v. 
Hawkins,  1  M'Cord,  272.  If  there  is  any  difference  as  to  the 
competency   of  sworn   and   certified   copies   of   papers  in   any 
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case,  there  is  no  reason  for  noticing  the  distinction  on  this 
occasion,  because  we  do  not  know  that  the  papers  in  question 
were  actually  registered,  or  required  by  law  to  be  registered,  in 
any  public  office.  The  originals  themselves,  as  testified  by 
Hanna,  had  been  in  his  possession,  and  were  lost. 

Three  deeds,  through  which  the  lessors  of  the  plaintiff 
derived  title  from  F.  Lafontaine,  were  given  in  evidence.  As 
every  question  arising  from  their  admission  has  been  attended 
to  in  the  previous  points  of  this  case,  it  is  unnecessary  to 
notice  them  further  than  to  say  they  were  competent  testimony. 

7.  The  evidence  being  closed,  the  defendants  moved  tli^. 
Court  to  instruct  the  jury  that  they  "must  construe  the  deeds 
and  the  treaty  given  in  evidence  by  inspection,  and  could  not 
reeeive  evidence  of  their  meaning  in  case  an  ambiguity  is  dis- 
covered on  their  face."  This  instruction  the  Court  refused  to 
give,  but  charged  the  jury,  "that  although  the  treaty  might 
designate  the  reservation  of  said  land  to  Lafontaine  to  be  on 
the  east  side  of  the  St.  Mai'y^s  river,  and  although  the  deed 
from  Lafontaine  to  Barnett  and  Hanna  for  said  land  describes 
it  as  it  is  described  in  the  treaty,  or  refers  to  said  treaty  for 
its  description,  and  although  the  said  Lafontaine  died  long 
before  the  special  act  of  Congress  had  passed,  leaving  one  son 
who  is  still  alive,  still  the  jury  might  receive  as  evidence  and 
look  upon  the  special  law  of  Congress,  as  confirming  the  fee  to 
the  said  land  on  the  west  side  of  the  St.  Mary^s  river  to  Lafon- 
taine; and  that  said  deed  from  him  to  Barnett  and  Hanna, 
as  grantees  from  the  said  Lafontaine,  would  vest  in  the  said 
Barnett  and  Hanna,  the  title  in  fee  to  the  said  land  on  the 
west  side  of  said  river."  The  defendants  excepted 
[*377]  to  the  ^refusal  of  the  Court  to  instruct  as  requested, 
and  to  the  charge  given.  It  could  not  be  error  to 
refuse  to  instruct  the  jury  by  what  rule  they  should  construe 
the  treaty  and  deeds ;  because  the  construction  of  those  instru- 
ments belonged  to  the  Court  as  a  matter  of  law;  and  connect- 
ing them  with  the  explanatory  facts  in  the  case,  and  leaving 
the  whole  to  the  jury,  the  instruction  asked  for  would  have 
been  wrong  according  to  the  principles  which  we  have  already 
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decided.  The  charge  which  the  Court  gave — that  although 
the  treaty  and  deeds  located  the  land  granted  to  Lafontaine 
on  the  east  side  of  the  St.  Ilary's  river,  the  act  of  Congress, 
which  passed  after  his  death,  confirmed  a  title  in  him  to  land 
on  the  west  side  of  the  river,  was  erroneous.  The  charge 
should  have  been,  that  the  jury  should  judge  whether  the 
aubiguous  treaty,  as  explained  by  the  extrinsic  testimony,  did 
or  did  not  vest  in  Lafontaine  the  title  to  land  situated  on  the 
west  side  of  the  river,  and  that  their  verdict  should  be  accord- 
ingly. The  instruction  given,  though  erroneous,  however,  had 
a  tendency  to  lead  the  jury  to  a  correct  result;  and  it  is  a  rule 
of  law"  that  the  misdirection  of  the  judge  is  no  cause  for  setting 
aside  a  verdict  which  is  in  accordance  with  the  weight  of  testi- 
mony and  of  justice.  Sinard  v.  Patterson,  3  Blackf.,  353; 
Edmonsoyi  v.  MacheE,  2  T.  E,.,  4;  Seai^e  v.  Prentice,  8  East. 
348 ;  Depeyster  v.  Col.  Ins.  Co.,  2  Caines,  85.  We  have  looked 
through  the  evidence,  which  is  all  spread  upon  the  record,  and 
are  satisfied  that  the  verdict  against  the  plaintiff  in  error,  at 
least,  is  right. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  To 
be  certified,  &c. 

J.  Rariden,  J.  S.  Newman  and  D.  H.  Colerick,  for  the 
appellant. 

H.  Cooper,  for  the  appellee. 


Fletcher  v.  Dana  and  Others. 

Partnership— Proof  of. — Suit  by  Charles  D.  Dana,  John  D.  Wheeler  and 

Nicholas  Merriweather,  on  a  promisssory  note  payable  to  Dana,  Wheeler  &  Co. 

The  declaration  described  the  plaintiffs  as  partners  trading  under  the 

[*378]     firm  of  Dana,  Wheeler  &  Co.,  and  *alleged  that  the  note  was  made  to 

them  by  the  name  of  the  firm.    Plea,  the  general  issue.    Held,  that 

the  plaintiffs  must  prove  that  they  constituted  the  firm,  (a) 

{a)Abernalhy  v.  Reeves,  7  Ind..  306 ;  Farley  v.  Harvey,  14  Id.,  377 ;  13  Id.,  532. 
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APPEAL  from  the  Henry  Circuit  Court. 

Dewey,  J. — Charles  D.  Dana,  John  D.  WJieeler  and  Nich- 
olas Merriweather,  describing  themselves  as  "partners  doing 
business  under  the  name  and  style  of  Dana,  Wheeler  &  Co.," 
declared  upon  a  promissory  note  payable  to  "  the  order  of  Dana, 
Wheeler  &  Co  J"  Plea,  the  general  issue.  The  cause  was  sub- 
mitted to  the  Court  without  a  jury,  and  on  the  trial  the  only 
evidence  adduced  was  the  note  described  in  the  declaration. 
The  Court  found  for  the  plaintiffs,  and  rendered  judgment  in 
their  favour. 

The  question  raised  for  our  consideration  is,  whether  it  was 
necessary  to  prove  that  the  plaintiffs  constituted  the  firm  of 
Dana,  Wheeler  &  Co.,  in  order  to  justify  the  finding  and 
judgment  of  the  Court. 

In  suits  on  written  promises  made  apparently  by  name  to 
the  persons  who  sue,  proof  of  the  promise  is  all  the  evidence 
necessary  with  regard  to  the  identity  of  the  plaintiff  and 
promisee.  In  such  cases,  if  the  plaintiff  is  not,  in  truth,  the 
person  to  whom  the  promise  is  made,  that  fact  should  be  dis- 
closed by  plea.  So,  if  the  promise  be  made  to  a  fictitious  or 
artificial  name,  the  declaration  must  contain  an  averment  that 
the  plaintiff  or  plaintiffs  is  or  are  the  party  designated  by  such 
fictitious  denomination;  for  without  such  allegation,  the  con- 
nection of  the  plaintiff  with  the  cause  of  action  would  not 
appear.  (We  are  considering  suits  by  natural  persons  and  not 
by  corporations.)  As  it  is  necessary  to  make  such  an  allega- 
tion in  the  declaration,  so  it  is  necessary  to  support  it  by  strict 
proof.  The  production  of  the  written  instrument  proves  that 
a  promise  has  been  made  by  the  defendant,  but  it  does  not 
show  to  whom  it  was  made.  This  the  plaintiff  must  supply 
by  other  testimony. 

Partners  suing  on  promissory  notes  or  bills  of  exchange, 
made  or  indorsed  specially  to  the  Jirm,  are  bound  to  prove 
that  they  constitute  the  firm.  But  when  they  sue  on  such 
instruments  indorsed  in  blank,  no  such  proof  is  necessary. 
A  joint  or  several  action  may  be  sustained  upon  such  an 
instrument  without    other  proof  of  interest  in   it  than   that 
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|_*379]  which  *  arises  from  the  indorsement  itself.  The 
blank  may,  at  any  time,  be  filled  at  the  pleasure  of 
the  holder,  and  thus  the  name  of  the  plaintiff  (one  or  more), 
be  inserted  and  the  promise  rendered  express.  Chitt.  on  Bills, 
504 ;  Ch'd  V.  Portal,  3  Camp.,  239 ;  Attwood  v.  Rattenbury, 
6  J.  B.  Moore,  579;  2  Stark.  Ev.,  583,  tit.  Part;  Coll.  on 
Part.,  391,  399,  405;  3Iachell  v.  Kinnear,  1  Stark.  R.  499. 

The  foundation  of  this  suit  is  a  promissory  note  payable  to 
the  firm  of  Dana,  Wheeler  &  Co.  Certain  persons  declare 
upon  it,  describing  themselves  as  co-partners  trading  under 
that  firm,  and  allege  that  the  promise  was  made  to  them  by 
the  name  of  the  firm.  This  is  equivalent  to  an  averment  that 
they  constitute  the  firm  of  Dana,  Wheeler  &  Co.  Not  having 
proved  this  averment,  or  shown  their  interest  in  the  subject- 
matter  of  the  suit,  the  finding  and  judgment  of  the  Circuit 
Court  was  not  warranted  by  the  evidence. (1) 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded  for  another  trial. 

C.  B.  Smith,  for  the  appellant. 

J.  Rariden  and  J.  8.  Nevmian,  for  the  appellees. 

(l)When  a  note,  like  that  in  the  text,  is  payable  to  partners  in  the  name  of 
the  firm,  the  partnership  of  the  payees  need  not  be  proved,  whether  the  suit 
be  by  them  or  an  indorsee,  unless  the  execution  of  the  instrument  be  put  in 
issue  by  a  plea  under  oath.     Stat.,  1839,  p.  36. 


Slaughter,  Assignee,  v.  Foust  and  Others. 

Assignment. — No  particular  form  is  necessary  to  constitute  an  assignment, 
in  equity,  of  a  chose  in  action  ;  and  the  assignment  in  such  case  may  even 
be  by  parol.(a) 

Same — Piteading. — A  bill  in  chancery  for  a  foreclosure,  &c.,  stated  that  the 
mortgagee  had,  for  value  received,  assigned  and  indorsed  to  the  complain- 
ant the  note,  to  secure  which  the  mortgage  was  executed,  and  ordered  the 

(a)Slrong  v.  Clem,  12  Ind.,  37;  Stanley  v.  Beattij,  i  Id.,  134, 
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payment  to  be  made  to  him.  Held,  that  the  description  of  the  assignment 
was  sufficient  in  equity. 

Foreclosure  of  Mortgage — When  Heir  Defendant. — The  heir,  and 
not  the  executor  or  administrator,  of  a  deceased  mortgagor,  is  the  proper 
party  defendant  to  a  bill  for  a  foreclosure  and  sale  of  the  mortg.aged 
premises.fi) 

Foreclosure — Executors  and  Administrators. — Th'^  statute  which 
prohibits  the  commencement  of  a  suit  against  an  executor  or  administrator, 
until  the  expiration  of  a  year  from  the  date  of  his  appointment,  does  not 
apply  to  a  bill  for  a  foreclosure,  &c.,  against  the  heir  of  the  mortgagor. 

[*380]     APPEAL  from  the  ]VJiite  Circuit  Court. 

Dewey,  J. — Foust  was  indebted  to  Fleming  by  two- 
promissory  notes,  which  he  secured  by  mortgage;  Fleming 
assigned  the  notes  to  Slaughter,  and  delivered  the  mortgage- 
deed  to  him.  The  mortgagor  died  intestate,  leaving  a  widow 
and  two  heirs  at  law;  administration  of  his  estate  was  granted. 
The  assignee,  Slaughter,  brought  his  bill  in  equity  against  the 
widow,  heirs  and  administrator,  stating  the  foregoing  facts, 
and  praying  a  foreclosure  of  the  equity  of  redemption  and 
sale  of  the  mortgaged  premises  under  the  statute.  General 
demurrer  to  the  bill  by  all  the  defendants,  which  was  over- 
ruled. Plea  by'  all  the  defendants,  that  one  year  from  the 
appointment  of  the  administrator  had  not  elapsed  at  the  time 
of  filing  the  bill.  The  Court  allowed  the  plea,  and  dismissed 
the  bill.     Complainant  appealed. 

The  objection  urged  under  the  demurrer  is,  that  there  is 
not  a  legal  assignment  of  the  notes,  agreeably  to  the  statute, 
alleged  in  the  bill.  The  statement  is,  that  Fleming,  for  value 
received,  "  assigned  and  indorsed  to  Slaughter  the  notes,  and 
ordered  and  appointed  the  payment  thereof  to  be  made  to  him." 

It  is  unnecessary  to  inquire  whether  this  averment  shows' 
such  a  transfer  of  the  legal  ownership  of  the  notes,  as  would 
enable  the  assignee  to  maintain  a.  suit  at  law  upon  them  in  his 
own  name.  Choses  in  action,  which,  by  the  common  law,  are 
even  unsusceptible  of  such  an  assignment,  are  capable  of  being 
equitably  transferred,  so  that  the  purchaser  may  resort  to  a 
Court  of  chancery  for  redress,  without  the  aid  of  the  name  of 

{b)Setfkirk  v.  Durson,  21  Ind.,  129. 
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the  assignor.  No  formality  is  necessary  to  eifect  this  species 
of  transfer;  any  transaction  between  the  contracting  parties, 
which  indicates  their  intention  to  pass  the  beneficial  interest 
in  the  instrument  from  one  to  the  other,  is  sufficient  for  that 
purpose ;  a  debt  may  be  assigned,  in  equity,  by  parol,  as  well 
as  by  writing.  2  Story's  Eq.,  311 ;  Heath  v.  Hall,  4  Taunt., 
326;  Roberts  on  Fr.,  275.  And  when  a  debt,  secured  by 
mortgage  is  so  assigned,  and  the  mortgage-deed  delivered  to 
the  assignee,  he  becomes  invested  with  all  the  equitable  rights 
of  the  mortgagee.  Clearwater  v.  Rose,  1  Blackf.,  137.  The 
bill  in  this  case  contains  an  averment  of  the  assignment  of  the 
notes  for  a  valuable  consideration,  and  of  the  delivery 
r*381]  of  the  *mortgage-deed  to  the  assignee.  We  think  the 
Circuit  Court  decided  right  in  respect  to  this  objection 
to  the  bill. 

The  demurrer,  however,  should  have  been  allowed,  for  an- 
other reason,  as  to  one  of  the  defendants — the  administrator; 
he  should  not  have  been  a  party  to  the  suit. 

A  mortgagee  has  three  modes  of  enforcing  satisfaction  of  his 
demand,  to  which  he  may  resort  concurrently,  or  separately, 
at  his  election :  he  may  bring  ejectment  and  thus  acquire  the 
rents  and  profits  of  the  mortgaged  premises  until  his  debt  be 
satisfied;  or  he  may  sue  at  law  on  the  evidence  of  his  claim, 
in  which  case  he  looks,  in  the  first  instance,  to  the  personal 
property  of  the  mortgagor;  or  he  may,  by  a  proceeding  in 
chancery,  enforce  his  lien  on  the  land.  The  result  of  this 
latter  process,  in  England,  is  generally  a  strict  foreclosure  of 
the  equity  of  redemption  of  the  mortgagor,  and  the  investment 
of  an  absolute  estate  in  the  mortgaged  premises  in  the  mort- 
gagee. Under  the  law  of  this  State  the  equity  of  redemption 
is  also  foreclosed;  but  the  land  is  sold  for  the  satisfaction  of 
the  debt,  and  the  overplus  arising  from  the  sale,  if  any,  is 
returned  to  the  mortgagor.  This  difference  in  the  result,  how- 
ever, does  not  change  the  character  of  the  proceeding;  which, 
in  both  countries,  is  in  rem,  and  has  in  view  the  satisfaction  of 
the  debt  from  the  land.  If  the  mortgagor  be  dead,  the  remedy 
is  still  against  the  land  and  seeks  not  to  meddle  with  the  per- 
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soiial  assets.  It  is,  therefore,  well  settled  by  the  English  prac- 
tice, that  the  heir,  in  whom  is  the  equity  of  redemption,  is  the 
only  proper  defendant  in  a  bill  of  mere  foreclosure.  3  Powell 
on  Mort.,  Rand's  ed.,  969;  Bradshaw  v.  Outram,  13  Ves.,  239; 
Duncomhe  v.  Hansley,  3  P.  Will.,  333,  n. 

It  is  true  that,  in  England,  there  are  some  exceptions  to  this 
rule  of  strict  foreclosure;  as  for  instance,  when  in  consequence 
of  the  inadequacy  of  the  security  arising  from  the  mortgage, 
the  mortgagee,  in  his  bill,  prays  an  account  of  the  personal 
estate  as  well  as  a  sale  of  the  laud.  To  such  a  bill  the 
executor  should  be  a  party  with  the  heir;  but  the  reason  of 
joining  them  as  defendants  is  not  because  a  sale  of  the  land 
may  be  decreed,  but  because,  in  addition  to  the  land,  the  bill 
seeks  to  appropriate  the  personal  assets,  of  which  the  executor 
is  the  representative,  to  the  satisfaction  of  the  debt.  3  Powell 
on  Mort.,  Rand's  ed.,  969 ;  Daniel  v.  Skipwith,  2  Bro.  C.  C, 
155;  Fell  v.  Brown,  lb.,  276.  It  has  also  been  held 
[*382]  that  where  *the  bill  contained  an  averment,  that  the 
executor  had  been  in  the  receipt  of  the  rents  and 
profits  of  the  mortgaged  premises,  and  had  paid  the  interest 
and  part  of  the  debt,  it  was  necessary  to  make  him  a  party. 
Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.,  135.  The  case  be- 
fore us  does  not  come  within  the  reasons  of  these  exceptions. 
They  aimed  at  the  personalty  as  well  as  the  pledged  land. 
This  bill  affects  only  the  latter. 

In  Virginia  and  Ilaryland,  the  law  respecting  the  sale  of 
mortgaged  premises  on  a  bill  of  foreclosure  is  similar  to  ours. 
In  each  of  those  States,  it  has  been  held  that  it  is  not  proper 
to  join  the  personal  with  the  real  representative  of  a  deceased 
mortgagor,  in  proceedings  to  enforce  the  lien.  Graham  v.  Car- 
ter, 2  Hen.  &  Munf.,  6;  David  v.  G^'ahame,  2  Harr.  &  Gill,  94. 

It  has  been  urged  that  our  probate  act,  by  enabling  the  exe- 
cutor, or  administrator,  to  convert  the  real  estate  of  a  decedent 
into  assets,  when  the  personal  property  is  insufficient  to  pay 
his  debts,  has  rendered  it  necessary  to  make  the  personal  repre- 
sentative a  party  to  a  bill  of  foreclosure  and  sale.  There 
would  be  strength  in  this  position,  if,  that  law  destroyed  the 
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lien  of  a  mortgagor  upon  the  land  mortgaged,  or  compelled 
him  first  to  look  to  the  personal  estate.  In  our  opinion  it  does 
neither;  but  on  the  contrary,  we  think  the  object  of  its  pro- 
visions on  this  subject,  was  to  guard  and  protect  specific  liens 
on  the  real  estate  of  a  deceased  person.  Nor  do  we  conceive 
that  the  right  of  the  mortgagee  to  proceed  to  foreclosure  and 
sale,  without  making  the  personal  representative  a  party,  can 
interfere  with  the  contingent  right  of  the  latter  to  convert  the 
estate  into  assets  for  the  payment  of  debts,  whenever  he  may 
discover  the  inadequacy  of  the  personalty  for  that  purpose. 

It  not  being  necessary  or  proper  to  make  the  administrator 
a  party  to  the  bill,  this  suit  is  not  embraced  in  that  provision 
of  the  statute,  which  forbids  an  action  to  be  brought  against 
an  executor  or  administrator  until  after  the  lapse  of  one  year 
from  the  date  of  his  appointment. 

Under  this  view  of  the  subject  the  plea  is  a  nullity. 

Per  Curiam.^-The  decree  is  reversed  with  costs,  &c.  Cause 
remanded,  &c.  The  demurrer,  except  as  to  the  administrator, 
to  be  disallowed,  and  the  plea  set  aside. 

A.  8.  White  and  B.  A.  Lochwood,  for  the  appellant. 

W.  M.  Jenners,  for  the  appellees. 


P383]  *  Moreland  v.  Lemastees. 

VE^rDOR  AND  Purchaser— Statute  op  Frauds— If  a  purchaser  of  real 
estate  enter  into  possession  of  the  property  and  make  improvements  on  it, 
under  a  parol  contract  of  sale,  there  is  a  sufficient  part-performance  of  the 
contract  to  take  it  out  of  the  statute  of  frauds :  a  fortiori,  if  he  have  also 
paid  the  purchase-money. (a) 

Same— Purchaser  with  Notice.— If  a  person  purchase  such  estate  with 
notice,  actual  or  constructive,  of  an  outstanding  equitable  title,  his  legal 
title  will  not  affect  the  outstanding  equity.(c) 

Possession — Notice.— The  occupancy  of  the  estate  by  a  third  person,  whether 
the  purchaser  have  a  knowledge  of  it  or  not,  is  constructive  notice  to  the 
purchaser  of  the  occupant's  title.(d) 

{a)Slater  v.  Hill,  10  Ind.,  176. 
(c)Walker  y.  Cox,  25  Ind.,  171. 
{d)  WiUon  V.  Hunger,  30  Ind.,  466. 
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Same — Rights  op  Parties. — The  purchaser  of  an  estate  with  notice  of  an 
outstanding  equity,  is  as  much  bound  as  his  vendor  was  to  perform  the 
prior  contract. 

APPEAL  from  the  Marion  Circuit  Court. 

Blackford,  J. — Archibald  Lemasters  filed  a  bill  in  chan- 
cery against  Rachael  Moreland  and  James  Stagg.  The  object 
of  the  bill  is  to  obtain  a  decree  against  Mrs.  Moreland,  for  the 
specific  performance  of  a  parol  contract,  which  the  complainant 
made  with  her  in  the  year  1833,  for  a  certain  lot  of  ground  in 
the  town  of  Indianapolis.  The  bill  avers,  that  the  complain- 
ant entered  into  possession  of  the  premises  under  the  contract, 
and  made  valuable  improvements;  and  that  he  has  paid  the 
purchase- money.  The  defendants,  in  their  answers,  admit 
some  of  the  statements  in  the  bill  and  deny  others;  and  they 
insist  upon  the  statute  of  frauds.  Stagg  states  that  Mrs. 
Moreland,  his  co-defendant,  about  the  10th  of  July,  .1835, 
considering  herself  to  be  the  owner  of  the  lot  in  question, 
sold  the  same  to  Richard  M.  Bell,  an  innocent  purchaser. 

The  complainant,  in  a  supplemental  bill,  makes  Bell  a  party, 
and  charges-  that  he  fraudulently  purchased  the  lot  of  Mrs. 
Moreland,  with  notice  of  the  complainant's  equitable  title; 
and  that  he  has  commenced  an  action  of  disseisin  against  the 
complainant,  to  recover  possession  of  the  lot.  The  prayer  of 
the  supplemental  bill  is  that  the  sale  to  Bell  be  set  aside,  the 
action  of  disseisin  enjoined,  and  for  general  relief.  The  answer 
of  Bell  avers,  that  he  is  a  bona  fide  purchaser  for  a  valuable 
consideration,  and  denies  that  he  had  any  notice  of  the  com- 
plainant's claim.  He  admits,  however,  that  he  understood,  at 
the  time  of  the  purchase,  that  there  was  a  tenant  on  the 
premises,  but  he  says  that  Stagg,  who  assisted  his 
[_*384]  mother,  Mrs.  ^Moreland,  in  making  the  contract, 
informed  him  that  the  occupant  had  no  title,  but  was 
merely  a  tenant  at  will. 

Several  depositions  were  read  by  the  parties;  and  the  cause 
was  then  submitted  to  the  Circuit  Court  upon  the  bills, 
answers,  exhibits,  and  depositions.  The  Circuit  Court,  con- 
sidering the   parol   contract  not  to  be  within  the  statute  of 
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frauds,  in  consequence  of  the  complainant's  acts  of  part- 
performance,  but  supposing  the  subsequent  j)urchase  by  Bell  to 
be  valid,  decreed  that  Mrs.  3£oreland  should  make  a  certain 
compensation  in  damages  to  the  complainant  for  his  loss  of  the 
property.  The  bill  was  dismissed  as  to  Bell  and  the  other 
defendant. 

There  is  some  uncertainty  as  to  the  facts  of  this  case.  We 
believe  them,  however,  to  be  as  follows : 

Mrs.  Moreland,  resident  in  Indianapolis,  was  the  owner  of 
a  certificat-e,  executed  by  the  agent  of  State,  for  a  lot  of  ground 
in  that  town,  on  which  one-fourth  of  the  purchase-money  had 
been  paid.  Stagg,  who  is  Mrs.  Moreland's  son,  and  who  was, 
at  the  time,  living  with  her  and  attending  to  her  business 
generally,  sold  the  lot  in  her  name  to  Lemasters,  in  the  spring 
of  1833,  by  a  parol  contract.  Lemasters  entered  into  posses- 
sion of  the  lot  under  the  contract,  built  a  house  on  it,  and  has 
resided  in  the  house  ever  since.  He  also  paid  to  the  agent  of 
State,  according  to  the  terms  of  the  contract,  a  part  of  the 
purchase-money  due  from  Mrs.  Iloreland  for  the  lot,  and  paid 
to  her  in  work  the  residue  of  the  price.  Mrs.  Iloreland 
recognized  th-e  sale  thus  made  for  her  by  her  son;  and  she 
knew,  without  making  any  objection,  that  Lemasters  had, 
subsequently  to  the  contract,  taken  possession  of  the  lot, 
improved  it,  and  resided  on  it.  Mrs.  Moreland  had  in  her 
possession  the  certificate  of  the  agent  of  State,  upon  which 
were  indorsed  the  receipts  for  payments  on  the  lot  made  by 
Lemasters.  The  only  reason  which  Mrs.  Moreland  gave  to 
Lemasters,  and  to  some  of  the  witnesses,  why  she  was  unwil- 
ling to  assign  the  certificate  to  him,  was,  that  he  had  not  paid 
for  the  lot.  .  Indeed,  she  admits  in  her  answer,  that  if  Lemas- 
ters had  done  the  work  which  he  had  agreed  with  Stagg  to  do, 
she  would  have  complied  with  the  contract.  In  September, 
1835,  whilst  Xema-s^ers  resided  on  the  lot,  Mrs.  Moreland,  with 

the   assistance  of  Stagg,  sold  the  lot  to  Bell   for   a 
[*385J     valuable   consideration,    and   *  assigned   to   him   the 

cetificate;  Bell  having  full  knowledge  that  the  lot  was 
then  in  the  actual  possession   of  a  third  person.     Bell  aftor- 
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wards  presented  the  certificate  to  the  Agent  of  State,  with  the 
payments  made  by  Lemasters  indorsed  on  it,  and  received  from 
the  agent  a  conveyance  for  the  premises. 

The  first  question  which  this  case  presents  is,  whether  the 
sale  of  the  lot  by  Mrs.  Moreland  to  Lemasters  is  valid  nnder 
the  statute  of  frauds? 

There  is  no  difficulty  in  this  question.  The  purcliaser's 
lakjug  possession  of  tlie  estate,  and  iimking  improvements  on 
the  same,  under  a  parol  contract  of  sale,  have  always  been 
considered  a  sufficient  part-performance  to  take  tiie  case  oy 
of  the  statute  of  frauds.  Lester  v.  Foxcroft,  Colles'  Cases  in 
Parliament,  108;  Clinan  v.  Cooke,  1  Sch.  &  Lef,  41;  Johnston 
V.  Glancy  et  al.,  Nov.  term,  1835.  The  reason  given  for  this 
doctrine  is,  that  if  the  vedor  were  permitted  to  refuse  to 
comply  with  an  agreement  thus  executed  in  part,  it  would  be 
a  fraud  upon  the  vendee.  Frame  v.  Dawson,  14  Ves.,  386; 
Phillips  y.  Thompson,  1  Johns.  Ch.  Rep.,  149.  The  case  before 
us  comes  within  the  principle  of  these  decisions,  Mrs.  More- 
land  knew  of  the  existence  of  the  contract  under  which  Lenias- 
ters  took  possession  of  the  lot;  which  contract  had  been  made 
in  her  name,  and  which  she  had  recognized  as  her  own.  She 
knew  that  Lemasters,  subsequently  to  the  contract,  M^as  in  pos- 
session of  the  lot,  improving  it  and  residing  on  it  as  his  own. 
It  is  to  be  presumed  that  she  knew  that  he  had  made  the  pay- 
ments to  the  Agent  of  State,  which  became  due  after  the  con- 
iract  was  made,  for  the  agent's  certificate  was  in  her  possession, 
nil  which  the  payments,  as  made  by  Lemasters,  were  indorsed. 
])  'sides,  it  was  for  her  and  at  her  request  that  Lemasters  ])er- 
i'unned  the  labor  which,  by  the  contract,  he  was  bound  to 
Dorform. 

The  complainant  has  really  done  more  than  the  decisions  on 
the  subject  require,  in  order  to  take  the  case  out  of  the  statute 
of  frauds.  He  has  not  only  entered  into  possession  of  the  lot, 
by  virtue  of  the  agreement  recognized  and  adopted  by  Mrs. 
Moreland,  made  improvements  on  it,  and  fixed  his  residence 
there,  with  her  knowledge  and  acquipscence,  but  he  has  also  j)aid 
the  purchase-money  conformablv  to  tho  terms  of  the  agreement. 
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The  second  question  in  the  cause  is,  whether  the 
[*386]  complainant  *is  prevented  from  obtaining  a  specific 
performance  of  the  contract,  in  consequence  of  the 
sale  of  the  lot  by  Mrs.  Moreland  to  Bellf  This  question  turns 
on  a  single  point.  If  Bell  purchased  with  notice,  actual  oi' 
constructive,  of  the  outstanding  equity,  his  legal  title  will  not 
affect  Lemasters^  claim.  The  record  shows  that  Stagg  informed 
Bell,  at  the  time  of  the  purchase,  that  the  lot  was  in  the  pos- 
session of  a  third  person.  The  knowledge  of  that  fact  was, 
of  itself,  suflScient  to  put  Bfll  upon  inquiry,  and  was,  conse- 
quently, constructive  notice  of  the  title  of  the  occupant. 
Taylor  v.  Stibbert,  2  Ves.  jun.,  437.  It  is  not  material  that 
the  representation  to  Bell  was,  that  the  occupant  was  a  tenant 
at  will.  It  was  the  purchaser's  duty,  under  the  circumstances, 
to  make  further  inquiries,  and  to  examine  into  the  nature  and 
extent  of  the  occupant's  interest.  Indeed,  the  fact  that  a  third 
person  was  resident  on  the  premises  was,  of  itself,  constructive 
notice  of  his  claim  to  all  persons  who  might  wish  to  purchase. 
Lessee  of  Billington  v.  Welsh,  5  Binney,  129;  Daniels  v.  Davi- 
son, 16  Ves.,  249;  Knox  v.  Thompson,  1  Litt.,  350;  Fitzhugh 
v.  Croghan,  2  J.  J.  Marsh.,  434.  It  may  also  be  observed  that 
the  indorsements  on  the  agent's  certificate  showed  Bell,  at  the 
time  of  his  purchase,  that  most  of  the  payments  had  been 
made  by  Lemasters. 

We  are  of  opinion,  for  these  reasons,  that  Bell  must  be  con- 
sidered to  be  a  purchaser  with  notice  of  the  complainant's 
equitable  title.  The  consequence  is,  that  Mrs.  MorelancVs 
assignment  to  Bell  of  the  agent's  certificate,  and  the  agent's 
consequent  execution  to  him  of  the  conveyance,  can  not  stand 
in  the  way  of  the  complainant's  right  to  a  specific  performance 
of  the  parol  agreement.  In  consequence  of  the  notice,  Bell 
is  a  mala  jide  purchaser,  and  is  bound  to  perform  the  prior 
contract  made  by  his  vendor  with  the  complainant.  2  Story's 
Eq.,  93;  Champion  \.  Brown,  6  Johns.  Ch.  Rep.,  398;  Daniels 
V.  Davison,  17  Ves.,  433.  But  he  is  entitled  to  a  return  from 
Mrs.  Moreland  of  the  consideration-money  which  he  paid  to 
her  for  the  lot,  with  interest. 
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Per  Curiam. — The  decree  against  Mrs.  Moreland,  and  the 
dismissal  of  the  bill  as  to  Bell,  are  reversed.  Cause  remanded 
with  instructions,  &c. 

C.  Fletcher,  0.  Butler  and  P.  Sweetser,  for  the  appellant. 

U.  Brown,  J.  L.  Ketcham  and  J.  llor-rison,  for  the  appellee. 


[*387]  *Taylor  and  Another  v.  Heffnee. 

Practice — Continuance. — The  plaintiff's  withdrawing  of  a  general  de- 
murrer to  a  plea  in  bar  and  filing  a  replication  in  denial  of  the  plea,  entitle 
the  defendant,  under  the  statute,  to  a  continuance. 

ERROR  to  the  Tippecanoe  Circuit  Court. 

Blackford,  J. — Heffner  brought  an  action  of  assumpsit 
against  Taylor  and  Hunt  for  hogs  sold  and  delivered.  Pleas, 
non-assumpsit  and  payment.  Verdict  and  judgment  for  the 
plaintiff. 

The  following  proceedings  took  place  in  the  progress  of  the 
cause : 

On  the  seventh  da^  jf  the  term  at  which  the  cause  was 
tried,  the  defendants  filed  their  plea  of  payment;  and  on  the 
ninth  day  of  the  terra,  the  plaintiff  filed  a  general  demurrer  to 
the  plea.  The  Court  having  thereupon  intimated  an  opinion 
relative  to  the  validity  of  the  plea,  the  plaintiff,  by  leave  of 
the  Court,  withdrew  his  demurrer  and  filed  a  replication  in 
denial  of  the  plea.  The  defendants  then,  in  consequence  of 
the  withdrawing  of  the  demurrer  and  filing  of  the  replication, 
moved  for  a  continuance  of  the  cause;  which  motion  was  over- 
ruled. 

The  refusal  of  the  Court  to  continue  the  cause,  under  these 
circumstances,  is  the  error  assigned. 

Whether  the  defendants  were  entitled  to  the  continuance 
applied  for,  depends  upon  the  meaning  of  the  29th  section  of 
the  Practice  Act.  According  to  this  statutory  provision,  when 
either  party  amends  his  pleivding  in  substance,  his  opponent  is 
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entitled  to  a  continuance.  It  appears  to  us  that  the  plaintiff's 
withdrawing  of  his  general  demurrer  to  the  plea  in  bar  in 
this  cause,  and  filing  a  replication  in  denial  of  the  plea,  pro- 
duced a  substantial  change  in  his  pleading,  and  that  the  case 
was  thus  brought  within  the  spirit  of  the  statute.  The  de- 
fendants were  as  liable  to  be  surprised  by  this  substitution  of 
an  issue  in  fact  in  place  of  an  issue  in  law,  as  they  would  have 
been  by  the  amendment,  in  substance,  of  a  replication  to  the 
plea. 

Per  Cwiam. — The  judgment  is  reversed  and  the  verdict  set 
aside  with  costs.     Cause  remanded,  &c. 

A.  S.  White  and  R.  A.  Lochwood,  for  the  plaintiffs. 

J.  Pettit,  for  the  defendant. 


[*388]  *  Taylor  v.  Meek. 

Contract  to  Forbeab. — To  an  action  of  debt  on  a  promissory  note  for  the 
payment  of  $150  at  a  future  time,  the  defendant  pleaded  as  to  fifty  dollars 
of  the  amount,  that  the  consideration  of  the  note  was  a  previous  debt  of 
$100,  and  a  promise  to  delay  its  collection,  and  was,  therefore,  as  to  fifty 
dollars,  usurious.  Meld,  that  the  promise  for  the  forbearance,  as  shown  by 
the  plea,  being  in  writing  and  signed  by  the  defendant,  was  valid  under  the 
statute  of  1831. 

Word  Agreement  Construed. — The  word  agreement,  in  the  above-named 
statute,  relative  to  the  payment  of  a  higher  interest,  &c.,  like  the  same  word 
in  the  statute  of  frauds  respecting  the  payment  of  the  debt  of  another,  is 
used  as  synonymous  with  the  word  promise. 

Statute  Construed. — A  contract  respecting  the  payment  of  interest,  made 
whilst  the  above-named  statute  was  in  force,  must  be  governed  by  that 
statute. 

Tender. — Suit  on  a  note  by  the  payee,  who  had  previously  promised  to 
receive  certain  goods,  on,  &c.,  at  liis  own  house  in  payment.  Plea,  that  the 
goods  were  ready,  on,  &c.,  at  the  defendant's  home,  &c.  Held,  that  the  plea 
was  bad. 

Forbearance  and  Eelease — Consideration  for. — A  owed  J5  $100,  and 
gave  his  note  with  two  sureties  for  the  amount.  Afterwards,  in  considera- 
tion of  the  forbearance  of  that  debt  and  of  the  release  of  the  sureties,  A 
gave  his  note  to  B  for  the  original  debt  and  fifty  dollai's  more,  payable  at  a 
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future  time.  Held,  that  the  consideration  for  the  whole  of  the  latter  note 
was  valid. 
Contract  Construed. — A  note  for  a  certain  sum  was  payable  on  the  S7ih  of 
June,  1833.  The  payee  promised  in  writing,  at  the  bottom  of  the  note,  to 
receive  a  certain  number  of  steers  in  payment,  provided  they  should  be 
delivered  by  the  first  of  April,  1833.  Held,  that  if  the  maker  failed  to 
deliver  the  steers  by  the  said  first  of  April,  and  to  pay  the  note  when  due, 
the  i^ayee's  remedy  was  an  action  of  debt  or  assumpsit  on  the  note,  for  the 
non-payment  of  the  money. 

ERROR  to  the  Randolph  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  in  which  Meek 
was  the  plaintiff  and  Taylor  the  defendant.  The  action  is 
founded  on  a  promissory  note,  dated  the  18th  of  August,  1832, 
by  which  the  defendant  promised  to  pay  the  plaintiff  $150, 
on  or  before  the  27th  of  June,  1833.  At  the  foot  of  the  note, 
and  below  the  defendant's  sio:nature,  there  is  written  the  fol- 
lowing agreement:  "The  said  3Ieek  agrees  to  take  thirty-four 
head  of  second  rate  steer  calves  in  payment  of  the  above  note, 
to  be  delivered  at  my  house,  provided  the  said  Taylor  delivers 
the  same  by  the  first  of  April  next,  otherwise  the  above  note 
to  remain  in  full  force  and  virtue.  18th  August,  1832. 
George  Meeh." 

The  defendant  pleaded  four  pleas.  1,  Nil  debet;  2,  that  the 
note  was  given  without  any  good  or  valuable  consideration; 
concluding  with  a  verification ;  3,  to  fifty  dollars  of 
[*389]  the  ^demand,  that  the  consideration  of  the  note  is 
usurious  in  this,  that  at  the  date  of  the  note,  the 
defendant  owed  the  plaintiff  $100;  and,  in  consideration  that 
the  plaintiff  would  delay  the  collection  of  the  debt,  the 
defendant  executed  the  note,  and  upon  no  other  consideration ; 
wherefore  as  to  fifty  dollars  the  note  is  usurious;  4,  that  on 
the  first  of  April,  1833,  the  defendant  had,  at  his  dwelling- 
house,  thirty-four  head  of  second  rate  steer  calves,  ready  to  be 
delivered  to  the  plaintiff,  and  that  he  has  been  there  always 
ready,  and  still  is  ready,  to  deliver  them  to  the  plaintiff  in 
discharge  of  the  note. 

The  plaintiff  joined  issue  on  the  first  plea.  He  replied  t> 
the   second    plea,    that   the    note   was   given   for   a   good   and 
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valuable  consideration,  concluding  to  the  country.  To  the 
third  and  fourth  pleas  he  also  replied;  and  to  the  replications 
to  those  two  pleas,  the  defendant  filed  a  general  demurrer. 

The  Circuit  Court  decided  that  the  third  and  fourth  pleas 
were  bad.  The  cause  was  then  submitted  to  the  Court  on  the 
first  two  issues,  and  a  judgment  rendered  for  the  plaintiff. 

We  are  first  to  consider,  whether  the  third  plea  is  valid? 
This  plea  states  that  the  original  debt  due  by  the  defendant, 
at  the  date  of  the  note,  was  $100 ;  and  that  to  obtain  delay, 
the  note  was  given  for  $150.  It  must  be  observed  that,  at  the 
time  this  note  was  executed,  the  statute  authorized  any  rate  of 
interest  to  be  taken,  provided  the  agreement  for  it  was  in 
writing  and  signed  by  the  party  to  be  charged.  Rev.  Code, 
1831,  p.  290.  So  that  this  plea,  if  it  shows  on  its  face  as  the 
plaintiff  contends  it  does,  that  the  agreement  for  the  interest 
complained  of  is  in  writing  under  the  defendant's  hand,  it  can 
not  be  supported:  The  statement  of  the  plea  is,  that  the  sum 
of  fifty  dollars,  agreed  to  be  paid  for  the  forbearance  of  the 
original  debt,  is  included  in  the  note.  If  that  be  so,  the 
promise  to  pay  the  fifty  dollars  is  in  writing  and  signed  by  the 
defendant;  which  is  all  the  statute  requires.  It  is  true,  that 
the  statute  uses  the  word  agreement  instead  of  pj-omise,  and  it 
is  also  true,  that  there  are  cases  in  England  and  in  this 
country,  in  which,  in  construing  one  of  the  sections  of  the 
statute  of  frauds,  a  distinction  has  been  supposed  to  exist 
between  the  meaning  of  these  two  words.  There  are  also, 
however,  several  cases  in  tlie  State  Courts  in  which  this 
distinction  is  held  not  to  be  well  founded.  It  appears 
[*390]  to  us,  *that  the  word  agreement,  both  in  our  statute 
of  frauds  and  in  the  statute  of  usury  now  under 
consideration,  is  used  as  synonymous  with  the  word  promise; 
and  that  the  note  before  us,  including,  as  the  plea  alleges,  the 
fifty  dollars  for  forbearance,  is  a  valid  agreement  in  writing 
for  the  payment  of  the  interest  complained  of.  It  is  not 
necessary  that  the  written  promise  to  be  valid,  should  show 
the  consideration  for  which  it  was  made.  The  consequence  of 
this  construction  of  the  statute  is,  that  the  agreement  for  the 
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fifty  dollars,  which  the  plea  attempts  to  impeach,  is  shown  to 
be  valid  by  the  plea  itself.  The  circumstance,  that  the  law 
authorizing  such  agreements  for  interest  was  changed  before 
the  note  became  due,  makes  no  difference.  The  new  statute 
does  not  affect  the  validity  of  contracts  made  before  its  passage. 

The  next  question  is  as  to  the  second  plea.  The  agreement 
attached  to  the  note  is,  that  the  amount  might  be  discharged 
by  the  delivery  on  a  certain  day,  at  the  plaintiff-s  house,  of 
thirty-four  steer  calves.  The  plea  is,  a  readiness  to  deliver 
the  steer  calves  on  the  day,  at  the  defendant's  house.  Thi" 
plea  is  obviously  bad. 

With  regard  to  the  trial  of  the  issues  in  fact,  the  first 
question  raised  is,  whether  the  consideration  of  the  note  is 
sufficient  ?  The  facts  as  to  the  consideration  are  these :  Meek 
had  lent  Taylor  ^100,  and  had  taken  his  note  for  the  amount, 
with  two  sureties,  payable  eighteen  months  after  date.  The 
sureties  being  dissatisfied,  Taylor  offered  to  execute  his  own 
note  to  3feek  for  $150,  if  he  would  release  the  sureties,  Ileek 
consented  to  the  proposition,  and  the  note  in  question  was 
accordingly  executed  by  the  defendant.  There  can  be  no 
doubt,  but  that  this  consideration  for  the  note  is  valid.  The 
ground  of  the  objection  only  applies  to  the  consideration  of 
the  promise  to  pay  the  additional  fifty  dollars.  If  the 
only  consideration  for  that  promise  had  been  the  plaintiff's 
forbearance  of  payment  of  the  original  debt,  until  the  time 
fixed  for  the  payment  of  the  note,  that  would  have  been  a 
legal  consideration.  The  only  objection  is,  that  it  was  a 
promise  to  pay  more  than  the  legal  interest  for  the  forbearance 
of  payment  of  the  original  debt  for  the  time  agreed  on.  But 
an  answer  to  that  objection  has  already  been  giren  in  a 
previous  part  of  this  opinion.  The  agreement  complained  of 
was  authorized  by  the  law  which  was  in  force  when 
[*391]  the  agreement  *was  made.  The  truth  is,  however, 
that  the  giving  time  for  the  payment  of  the  original 
debt,  was  not  the  only  consideration  of  the  defendant's  promise 
to  pay  the  additional  fifty  dollars.  There  was  another  con- 
sideration for  that  promise,  which  was  of  a  different  kind  and 
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equally  as  valid.  That  consideration  was,  the  plaintiff's 
releasing,  at  the  defendant's  request,  the  two  sureties  who  were 
previously  bound  for  the  original  debt.  By  the  release  of 
those  sureties,  the  plaintiff  gave  up  such  an  advantage,  and 
subjected  himself  to  such  a  possibility  of  loss,  as  constituted  a 
legal  consideration  for  the  promise  in  question. 

The  second  question  which  arises  out  of  the  proceedings  at 
the  trial  is,  whether  the  plaintiff  was  entitled  to  recover  the 
amount  for  which  the  note  was  given,  or  the  value  of  the 
steers  which  he  had  agreed  to  receive  in  discharge  of  the  note? 
With  a  view  to  this  question,  it  was  agreed  by  the  parties  that 
the  steers  were  worth  $100,  at  the  time  they  were  to  have  been 
delivered.  There  is  one  feature  in  the  cause  which  very 
clearly  settles  thi's  point.  The  note  is  for  the  payment  of 
$150,  and  was  a  bona  fide  debt,  founded,  as  we  have  shown, 
upon  a  legal  consideration,  and  was  made  payable  on  the  27th 
of  June,  1833.  The  plaintiff'  agreed  to  receive  the  steers  in 
discharge  of  the  note,  provided  they  should  be  delivered  by 
the  first  of  April,  1833,  which  was  nearly  three  mouths  before 
the  note  became  due.  It  is  evident,  that  the  defendant's 
failure  to  deliver  the  steers  on  the  day,  did  not  give  the 
plaintiff  a  cause  of  action.  A  suit  for  the  non-delivery  of  the 
steers  at  the  time  the  failure  occurred,  must  have  been  founded 
on  a  breach  of  contract.  Such  an  action,  had  it  been  brought, 
would  have  been  at  once  defeated  in  consequence  of  the  single 
fact,  that  the  note,  which  contained  the  only  contract  made  by 
the  defendant  with  the  plaintiff,  was  not  yet  due;  and,  of 
course,  no  breach  of  the  defendant's  contract  could  have  then 
accrued.  If  the  defendant  neglected  to  avail  himself  of  the 
privilege  to  deliver  the  steers  on  the  ^irs^  of  April,  1833,  and 
also  failed  to  pay  the  note  on  the  27th  of  June  following,  he 
then  became  liable  to  a  suit,  not,  however,  for  the  non-delivery 
of  the  steers,  but  for  the  non-payment  of  the  $150  due  by 
the  note. 
•  There  is  one  other  objection  made  to  the  judgment;  which 
is,  that  an  action  of  debt  will  not  lie  in  the  case.  Had 
[*392]     this  *been  a  contract  for  the  payment  of  $150  in 
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steers,  perhaps  the  objection  would  have  been  tenable.  There 
are,  certainly,  several  decisions  to  that  eiFect.  But  this  is  a 
different  case.  Here  is  a  note  for  the  payment  of  a  certain 
sum  of  money,  executed  on  a  valid  consideration,  and  on  which 
an  action  of  debt  will  lie,  unless  the  character  of  the  note  is 
changed,  by  the  agreement  attached  to  it,  into  a  contract  for  a 
delivery  of  the  steers.  That  agreement,  however,  as  we  have 
already  stated,  can  not  have  such  an  effect.  The  only  action 
sustainable  against  the  defendant,  was  for  the  recovery  of  the 
money  due  on  the  note  when  it  became  payable,  and  that  was 
an  action  of  debt  or  assumpsit  at  the  election  of  the  plaintiff. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  To  be 
certified,  <&c. 

J.  Rariden,  and  J.  8.  Newman,  for  the  plaintiff. 

J.  Perry,  for  the  defendant. 


Warner  v.  Hatfield. 

Vendok  and  Purchaser — Concurrent  Acts. — If,  in  the  case  of  a  sale 
of  real  estate,  the  deed  is  to  be  made  and  the  price  paid  on  the  same  day, 
the  vendor  can  not  sue  for  the  price  unless  he  has,  of  his  own  accord, 
performed  or  offered  to  perform  his  part  of  the  contract. 

Same — Pleading. — To  such  suit,  a  plea  stating  that  the  plaintiff  had  not 
executed  the  deed  (omitting  to  state  that  he  had  not  offered  to  execute  it), 
is  insufficient. 

Pleading. — Pleadings  must  contain  facts — not  matters  of  law.(a) 

Unexpired  Leases — Incumbrances. — A  contract  to  execute  a  good  and 
sufficient  title  to  real  estate  can  not  be  complied  with,  whilst  a  part  of  the 
premises  are  held  by  third  persons  under  unexpired  leases. 

APPEAL  from  the  Henry  Circuit  Court. 

Blackford,  J. — An  action  of  debt  was  brought  by  Hatfield 
against  Warner,  on  a  sealed  note  for  $650,  which  is  dated  on 
the  26th  of  October,  1835,  and  made  payable  on  the  first  of 
March,  1837.    The  defendant  pleaded  three  special  pleas  in  bar. 

(a)See  Hassleback  v.  SinUm,  17  Ind.,  549. 
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1.  That  the  defendant,  on  the  26th  of  October,  1835,  bought 

of  the  plaintiif  a  certain  tract  of  land,  and  gave  the 
{*393]     note  in  ^consideration  that  the  plaintiff  would,  on  the 

first  of  March,  1837,  execute  to  the  defendant  a  good 
and  sufficient  deed  in  fee-simple  for  the  land,  and  for  no  other 
consideration  whatever.  The  plea  then  avers  that  the  plaintiff 
neither  did  nor  would,  on  the  first  of  March,  1837,  or  at  any 
other  time,  make  or  cause  to  be  made  to  the  defendant  the  said 
deed  for  the  land,  but  that  he  had  hitherto  refused  and  still 
did  refuse  to  do  so ;  and  that  the  consideration  of  the  note  had 
therefore  failed. 

2.  That  on  the  26th  of  October,  1835,  the  plaintiff  agreed, 
by  a  writing  obligatory,  to  sell  to  the  defendant  a  certain  tract 
of  land;  that  the  defendant  agreed  to  pay  the  plaintiff  $650 
on  the  first  of  March,  1837,  $500  on  the  first  of  3Iarch,  1839, 
■&C.;  that  the  plaintiff,  by  his  obligation,  agreed  that  on  the 
first  of  3Iarch,  1837,  he  would  make  a  good  and  sufficient 
title  to  the  defendant  for  the  land,  if  the  defendant  should  pay 
the  $650.  This  plea  then  avers  that  the  note  sued  on  was 
given  for  the  payment  of  the  $650  on  the  first  of  March,  1837, 
and  in  consideration  that  the  plaintiff  would  make  to  the  de- 
fendant a  good  and  sufficient  title  for  the  land  on  the  first  of 
MoA'ch,  1837,  if  the  defendant  should  make  that  payment,  and 
for  no  other  consideration.  It  is  also  averred  that  the  plaintiff 
neither  did  nor  would,  on  the  first  of  March,  1837,  or  at  any 
other  time,  make  or  offer  to  make  a  good  and  sufficient  title 
for  the  land  to  the  defendant,  but  that  he  had  hitherto  refused 
and  still  did  refuse  to  do  so;  and  that  the  consideration  of  the 
note  had  therefore  failed. 

3.  That  the  defendant  executed  the  note  in  consideration 
that  the  plaintiff  would,  on  the  first  of  March,  1837,  make  the 
defendant  a  good  and  sufficient  title  to  a  certain  tract  of  land, 
if  the  defendant  should,  on  the  first  of  3£arch,  1837,  pay  to 
the  plaintiff  the  $650  in  the  note  specified,  and  for  no  other 
consideration.  It  is  then  averred  that  the  plaintiff,  before  the 
making  of  the  agreement  and  of  the  writing  obligatory,  exe- 
•cuted  to  one  Anthony  Holmes  and  one  James  Hamilton,  each,  a 
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lease  for  ten  acres  of  the  land  for  the  term  of  four  years,  which 
leases  were  in  full  force  and  unexpired;  and  that  the  twefity 
acres  of  land  had  been,  ever  since  the  execution  of  the  leases,, 
and  still  were,  in  the  possession  of  Holmes  and  Hamilton.  It- 
is  further  averred,  that  the  plaintiff  neither  did  nor  could,  on 
the  first  of  MarcJi,  1837,  or  at  any  other  time,  make 
[*394]  or  *cause  to  be  made,  or  offer  to  make,  to  the  defend- 
ant a  good  and  sufficient  title  for  the  land,  but  that 
he  had  hitherto  refused  and  still  did  refuse  to  do  so;  and  that 
the  consideration  of  the  note  had  therefore  failed. 

The  plaintiff  having  obtained  oyer  of  the  title-bond,  the  sub- 
stance of  which  is  set  out  in  the  second  plea,  replied  to  the 
first  and  second  pleas,  that  the  defendant  had  never  requested 
the  plaintiff  to  execute  and  deliver  the  deed  of  conveyance  in 
the  condition  of  the  title-bond  mentioned ;  concluding  with  a 
verification.  To  the  third  plea  the  plaintiff  replied,  that  he 
did  not,  by  the  agreement  in  that  plea  mentioned,  undertake 
to  convey  to  the  defendant  the  land  therein  described  free 
from  all  incumbrances;  concluding  with  a  verification.  To 
each  of  these  replications,  the  defendant  filed  a  general  demur- 
rer; and  the  Court,  considering  the  pleas  to  be  all  insufficient, 
gave  judgment  in  favour  of  the  plaintiff  for  the  amount  of 
the  note. 

The  replications  are  both  evidently  bad.  The  first  relies 
upon  the  single  fact  that  the  defendant  had  not  made  a  de- 
mand of  the  deed.  If  the  defendant,  after  having  complied 
or  offered  to  comply  with  his  part  of  the  contract,  had  sued 
the  plaintiff  for  not  executing  the  deed,  the  action  could  not 
have  been  sustained  without  proof  that  the  deed  had  been 
demanded.  Sheets  v.  Andrews,  Nov.  term,  1829.  But  no  such 
demand  need  be  sRown  by  the  purchaser  when  he  is  a  de- 
fendant. If,  in  such  case,  the  acts  of  the  parties  were  to  be 
concurrent,  and  the  vendor  has  not,  of  his  own  accord,  per- 
formed or  offered  to  perform  his  part  of  the  contract,  the  suit 
must  fall. 

The  second  replication  is  also  untenable.  The  plaintiff  sets 
out   the    title-bond,   which    is  conditioned   for  the   plaintiff's 
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making  a  good  and  sufficient  title  to  the  defendant  for  the 
premises;  and  he  then  says  that  lie  did  not,  by  this  agree- 
ment, undertake  to  convey  to  the  defendant  the  land  free  from 
.all  incumbrances.  This  is  not  stating  a  fact,  but  a  conclusion 
of  law.  The  plaintiff  admits  that  he  agreed  to  make  a  good 
and  sufficient  title  to  the  land,  but  he  says  he  is  not  by  that 
bound  to  make  a  title  free  from  incumbrances.  Whether  such 
is  the  legal  effect  of  the  agreement  or  not,  is  a  question  not  of 
fact  but  of  law ;  and  it  can  not,  therefore,  be  directly  raised  by 

replication. 
[*395]         *The  pleas  in  the  cause  are  next  to  be  examined. 

The  first  plea  can  not  be  sustained.  The  execution 
of  the  deed  and  the  payment  of  the  note  were  to  take  place 
at  the  same  time  and  were  to  be  concurrent  acts.  It  was  suffi- 
cient for  the  plaintiff^s  recovery  if,  at  the  appointed  time  and 
at  the  proper  place,  he  was  ready  and  willing  to  execute  the 
deed  and  receive  the  money,  and  offered  to  do  so,  of  which  the 
defendant  had  notice.  Baivson  v.  Johnson,  1  East.  203.  The 
plea,  therefore,  should  have  averred  not  only  that  the  plaintiff 
did  not  execute  the  deed,  but  also  that  he  did  not  offer  to 
execute  it. 

The  second  plea,  which  is  in  other  respects  similar  to  the 
first,  contains  the  averment  that  the  plaintiff  did  not  offer  to 
execute  the  deed.  It  is  not,  therefore,  subject  to  the  objection 
made  to  the  first  plea;  and  it  is  a  good  bar  to  the  action. 

There  can  be  no  objection  to  the  third  plea.  The  plaintiff 
was  bound  to  make,  or  offer  to  make,  a  good  and  sufficient 
title  to  the  land  before  he  could  sue  on  the  note.  His  part  of 
the  contract,  therefore,  could  not  be  j^erformed,  whilst  a  con- 
siderable part  of  the  land  was  in  the  possession  of  persons 
holding  under  unexpired  leases. 

Fer  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

C.  B.  Smith  and  D.  3Iacy  for  the  appellant. 

J.  BaiHden,  J.  S.  Newman  and  D.  Kilgore,  for  the  appellee. 
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Coffin  v.  Anderson. 

Troves. — The  gist  of  the  action  of  trover  is  the  conversion  of  the  plaintiff's 
goods;  and  no  special  plea  in  bar  of  the  action  can  be  good,  unless  it  con- 
fess and  avoid  the  conversion. 

Same — Deposit. — A  plea  in  trover  for  bank  notes,  that  the  defendant  as 
cashier  of  a  bank  received  them  in  bank  from  the  holder,  on  special  de- 
posit, is  bad. 

Same — Pleading. — If  the  plaintiff's  interest  in  the  goods  for  which  trover 
is  brought  be  not  sufficient  to  sustain  the  suit,  the  proper  plea  is  not  guilty. 

Impeachment  of  Witness.— If  a  witness  be  impeached  by  proof  of  his 
having  previously  made  statements  inconsistent  with  his  testimony,  he  may 
be  corroborated  by  evidence  of  other  statements  made  by  him  in  accordance 
with  his  testimony.     Aliter,  if  he  has  not  been  thus  impeached. («j 

[*396]  Depositions — Notice  to  Take. —  ■■A  notice  to  take  depositions  may 
be  served  on  the  attorney,  and  tlie  service  may  be  proved  by  his 
written  acknowledgment. 

Banking — Special  Deposit. — The  receiving  of  bank  notes  in  a  bank  on 
special  deposit,  is  as  much  a  bank  transaction  as  the  receiving  of  them  on 
general  deposit ;  but  the  nature  of  these  two  kinds  of  deposits  is  very  dif- 
ferent. 

Same. — When  bank  notes  are  received  in  bank  on  general  deposit,  they  be- 
come the  property  of  the  bank,  and  their  amount  is  a  debt  payable  on 
demand  by  the  bank  to  the  person  entitled  to  it.  If  payment  in  such  case 
he  afterwards  refused,  the  creditor's  only  remedy  is  an  action  of  debt  or 
assumpsit  against  the  bank.(6) 

Same — Conveesion. — But  if  the  deposit  of  the  notes  be  special,  there  is  no 
change  of  property,  and  the  deposit  is  nothing  but  a  bailment.  The  con- 
version of  such  a  deposit  by  the  cashier  is  a  tortious  act,  for  which  he  is 
individually  liable  in  an  action  of  trover. 

Same. — If  a  person  refuse  to  deliver  goods  in  his  possession  to  tlie  owner,  say- 
ing that  they  belong  to  another,  such  refusal  is  evidence  of  a  conversion. 

Trover  for  Bank  Notes  obtained  by  Forgery. — Trover  for  bank  notes 
can  not  be  sustained  for  want  of  property  in  the  plaintiff,  if  it  appear  that 
he  had  obtained  the  notes  by  means  of  a  forgery  committed  by  himself  or 
with  his  knowledge ;  and  the  forgery,  &c.,  may  be  proved  by  circumstantial 
evidence. 
AME. — Where  bank  notes  have  been  obtained  from  the  owner  by  means  of  a 
forgery,  and  have  been  received  by  a  third  person  bona  fide,  for  value,  and 
without  notice,  the  claim  of  such  third  person,  if  he  was  guilty  of  gross 
negligence  in  taking  the  notes,  must  yield  to  that  of  the  original  owner. 

{a)PerHns  v.  The  State,  4  Ind.,  222  ;  Dailey  v.  The  Stale,  28  Ind.,  285. 
(6)T/te  Slate,  (tc.  v.  Clark,  4  Ind.,  315  ;   Hill  \.  Ifiu-ersli-cl-,  IT  Ind.,  517. 
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Same. — The  bona  fide  possession  of  goods  gives  a  sufficient  property  to  the 
possessor  to  enable  him  to  maintain  an  action  of  trover  for  them  against  a 
wrong-doer. 

Same. — A  obtained  certain  bank  notes  from  a  bank  by  means  of  a  forgery, 
and  afterwards  exchanged  them  with  another  bank  and  with  individuals  for 
other  bank  notes.  Held,  that  the  bank  imposed  on  by  tlie  forgery  was  enti- 
tled to  the  last-mentioned  bank  notes,  which  were  in  A's  possession  and  had 
been  received  by  him  as  aforesaid,  as  its  property. 

ERROR  to  the  Wayne  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  trover  brought  by 
Anderson  against  Cofin.  The  declaration  charges  the  de- 
fendant with  converting,  to  his  own  use,  certain  bank  notes 
belonging  to  the  plaintiff,  of  the  value  of  $6,000.  The  de- 
fendant pleaded  the  general  issue,  and  also  the  following 
three  special  pleas.  1st,  That  the  defendant,  as  cashier  of  the 
Richmond  branch  bank,  received  the  notes  into  the  bank,  on 
special  deposit,  from  one  Samuel  W.  Forsha,  the  holder  of  the 
notes.  2d,  That  the  notes  were  the  property  of  the  Richmond 
branch  bank,  of  which  the  defendant  was  cashier,  and  that 
the  defendant  retained  the  notes  in  the  bank  for  its  use. 
3d,  That  the  notes  were  the  property  of  the  Bank  of  Massil- 
lon,  in  the  State  of  Ohio;  and  that  the  defendant,  as  cashier 
of  the  Richmond  branch  bank,  received  the  notes  on 
[*397]  *  deposit  from  one  Samuel  W.  Forsha,  to  be  kept  for 
the  Bank  of  Massillon.  The  special  pleas  were  all 
demurred  to  specially,  on  the  ground  that  they  amount  to  the 
general  issue;  and  the  demurrers  were  sustained.  The  parties 
went  to  trial  on  the  general  issue;  and  the  plaintiff  obtained 
a  verdict  and  judgment  for  the  sura  of  |3,398. 

The  first  special  plea  is  bad.  The  declaration  charges  the 
defendant  with  wrongfully  converting,  to  his  own  use,  certain 
bank  notes,  the  property  of  the  plaintiif.  The  plea  attempts 
to  answer  the  charge  by  saying  that  the  defendant,  as  cashier 
of  a  certain  bank,  received  the  notes  into  the  bank,  on  special 
deposit,  from  the  holder  of  them.  But  this  is  no  answer  to 
the  charge.  The  gist  of  the  action  of  trover  is  the  conversion 
of  the  plaintiff^ s  goods;  and  no  special  plea  in  bar  of  the 
action  can  be  ffood,  unless  it  confess  and  avoid  the  conversion. 
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The  plea  before  us  has  reference  merely  to  the  mannci-  in 
which  the  notes  came  into  ihe  defendant's  hands,  which  is 
entirely  an  immaterial  matter.  It  is  obvious  that  the  conver- 
sion of  the  notes  as  charged,  is  not  answered  by  an  averment 
that  they  were  received  into  the  bank  by  the  defendant  on 
special  deposit.  Such  a  plea  does  not  go  to  the  point  of  the 
action,  which  is  the  conversion.  If  the  defendant  had  had 
nothing  more  to  do  with  the  notes  than  merely  to  receive  them, 
into  the  bank  on  deposit,  he  had  committed  no  conversion  of 
them;  and,  in  that  case,  his  proper  plea  was  not  guilty.  It 
has  been  decided,  that  a  special  plea,  relying  on  a  lawful 
detainer  of  goods  on  account  of  a  lien,  or  for  salvage,  or  for  a 
distress,  is  not  good  in  an  action  of  trover.  The  reason  is, 
th-at  the  plea  does  not  admit  and  avoid  the  conversion,  for 
which  alone  the  suit  is  brought.  Hartfort  v.  Jones,  1  Ld. 
Raym.,  393;  Agar  v.  Lisle,  Hobart,  187;  Gould  on  PI.,  345. 
And  if  such  pleas,  showing  the  goods  to  be  lawfully  detained 
for  a  special  purpose,  are  not  admissible,  a  fortiori,  the  plea 
now  in  question,  which  shows  merely  a  lawful  receipt  of  the 
goods,  is  not  a  proper  answer  to  the  suit.  The  only  legitimate 
plea,  in  any  of  these  eases,  is  the  general  issue. 

The  second  and  third  special  jaleas  are  only  an  indirect 
denial  of  the  plaintiff's  property  in  the  notes.  The  second 
avers  that  the  notes  belonged  to  the  Richmond  Branch  Bank; 
and  the  third,  that  they  belonged  to  the  Bank  of  Massillon. 
The  defense  contained  in  these  pleafe,  assuming  it  to 
[*398]  be  a  good  *bar  to  the  suit,  should  have  been  taken 
advantage  of  under  the  general  issue.  The  pleas  are 
only  a  denial,  in  an  argumentative  form,  of  the  alleged 
conversion  of  the  plaintiff's  goods.  If  the  plaintiff  had  not 
such  an  interest  in  the  property  as  would  authorize  him  to  sue 
in  trover,  the  defendant's  proper  plea  was  not  guilty.  The 
law  is  so  stated  in  Lynner  v.  Wood,  Cro.  Car.,  157,  in  Gould 
on  Pleading,  346,  and  by  Lord  Kenyon  in  Webb  v.  Fox,  7 
T.  R.,  387. 

We  are  therefore  of  opinion,  that  the  demurrers  to  the 
special  pleas  were  correctly  sustained. 
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On  the  trial  of  the  cause,  the  defendant  filed  several  bdls  of 
exceptions. 

The  first  bill  shows  the  following  facts:  The  defendant 
proved  by  Forsha,  one  of  the  witnesses,  that  the  plaintiff,  on 
his  being  arrested  on  a  charge  of  having  obtained  the  notes  in 
question  from  the  Massillon  bank  by  means  of  a  forgery, 
exclaimed  that  he  had  no  Massillon  money.  The  plaintiff, 
then,  in  order  to  impeach  Forsha's  testimony,  proved  by  some 
of  the  defendant's  witnesses,  on  their  cross-examination,  that 
they  had  heard  Forsha  previously  relate  the  circumstances  of 
the  arrest,  without  his  mentioning  that  the  plaintiff  had 
exclaimed  at  the  time,  that  "he  had  no  Massillon  money." 
The  defendant,  in  reply  to  this  evidence  impeaching  Forsha's 
testimony,  offered  to  prove  that  Forsha  had  related  the  facts  to 
others  as  he  had  now  detailed  them.  This  evidence  in  reply, 
thus  offered  by  the  defendant,  was  objected  to  by  the  plaintiff, 
and  the  objection  was  sustained. 

If  the  testimony  in  question,  which  the  defendant  proposed 
to  introduce  in  order   to  corroborate  Forsha's  evidence,  had 
been  offered  in  the  first  instance,  before  tlie  evidence  given  by 
Forsha  had  been  impeached,  we  should  have  considered  it  to 
be  inadmissible.     There  are  indeed,  authorities  for  the  admis- 
sibility of  the  evidence,  although  the  witness  had  not  been 
impeached.     iMiterell  v.  Reynell,  1  Mod.  Rep.,  283;  Gilbert's 
Ev.,  150;  2  Hawk.  PL  Cr.,  431.     But  that  point  has  been 
decided    otherwise,    and   we   think    correctly.      The  King    v. 
Parker,  3  Dough,  242;  Buller's  N.  P.,  294;  Jackson  v.  Etz, 
5   Cowen,  314.     If  the  witness  has  not  been   impeached,   by 
proof  of  his  having  previously   made  statements  inconsistent 
with  his  testimony,  there  seems  to  us  to  be  no  suificient  reason 
for  the  introduction    of  the  corroborating   evidence. 
[*399]     But  it  is  *  otherwise,  if  the  witness  has  been  thus 
impeached;  it  appears  then  to  be  proper  to  give  the 
party  who  called  the  witness  an  opportunity  to  support  him, 
by  proving  that  the  witness  had,  on  other  occasions,  stated  the 
facts  to  be  as  he  represents  them  in  his  testimony.     There  are 
several  cases  directly  in   favour  of  the  admission,  under  these 
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circumstances^  of  this  corroborating  evidence.  Cooke  v.  Curtis, 
6  Harr.  &  Johns.,  93;  Lessee  of  Packer  v.  Gonsalus,  1  Serg. 
&  Rawle,  536,  by  Tilghman,  C.  Jus;  Lessee  of  Wright  v. 
Deklyne,  1  Peters'  Cir.  Court  Rep.,  203;  The  People  v.  Vane, 
12  Wend.,  78.  It  is  true,  that  it  is  said  by  Mr.  Starkie,  that 
the  better  opinion  is  the  other  way.  1  Starkie  on  Ev.,  187. 
J3ut  the  Ejiglish  authorities  are  contradictory,  and  the  weight 
of  the  American  cases  is  decidedly  in  favour  of  admitting  the 
evidence. 

We  consider,  therefore,  that  the  Circuit  Court  erred  in 
rejecting  the  testimony. 

The  second  bill  of  excepLlons  shows,  that  the  deposition  of 
James  Rockwell,  the  teller  of  the  Commercial  Bank  of  Lake 
Erie,  was  offered  in  evidence  by  the  defendant,  but  was 
rejected.  The  only  ground  of  objection  to  the  admission  of 
this  deposition  is,  that  there  was  no  legal  notice  of  taking  it. 
The  evidence  relative  to  the  notice  is  as  follows :  The  written 
acknowledgment  of  Griswold  and  Grant  as  attorneys  of  the 
plaintiff,  that  they  had  received  due  notice  of  the  taking  of  the 
deposition,  was  produced.  It  was  proved  that  those  gentle- 
men were  attorneys  at  law,  and  resident  in  the  same  town  in 
the  State  of  Ohio  with  the  plaintiff;  that  they  had  assisted 
him  as  his  attornery — he  being  present — in  taking  several  of 
the  depositions  in  the  cause;  and  that  they  had  defended  him, 
a  short  time  before,  as  his  attorneys  in  a  criminal  prosecution 
in  Ohio,  relative  to  the  forgery  with  which  this  cause  is 
connected.  These  facts  are  sufficient,  in  the  absence  of  any 
rebutting  testimony,  to  show  that  the  gentlemen  who  made  the 
acknowledgment  in  question,  were  the  attorneys  in  the  cause 
for  the  plaintiff.  That  being  so,  and  as  the  statute  authoi-izes 
the  notice  to  be  served  on  the  attorney,  it  follows  that  the 
present  acknowledgment  of  service  is  good.  The  deposiliiMi 
under  consideration  ought,  therefore,  to  have  been  admitted. 

The  third  bill  of  exceptions  sets  out  the  evidence,  and  shows 

that  certain  instructions  to  the  jury  were  asked  for  by 

[*4.00]     the  *  defendant  and  refused;  and  that  certain  other 

instructions  were  given  by   the  Court,  to  wliich   the 
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defendant  excepted.  The  facts  proved,  as  shown  by  this  bill 
of  exceptions,  are  substantially  as  follows : 

On  the  25th  of  3Iay,  1836,  John  Jlendenhall  deposited  to 
his  own  credit  $400  in  the  Commercial  Bank  of  New  Lisbon, 
in  Ohio,  and  took  a  certificate  of  the  deposit.  On  the  same 
day  he  indorsed  the  certificate  to  Cyi'us  and  George  Mendenhall, 
inclosed  it  in  a  letter  directed  to  Cyrus  3IendenhaU,  at  Cleve- 
land, Ohio,  and  put  the  letter  into  the  post  office  at  New 
Lisbon. 

On  the  6th  of  Jmie,  1836,  a  man  calling  himself  George 
Stevens,  presented  a  letter  of  introduction  to  one  Thomas 
Blackburn  at  Massillon,  Ohio,  dated  the  first  of  June,  1836, 
and  signed  Jacob  Rolier,  requesting  Blackburn  to  assist  Stevens, 
the  bearer  of  the  letter,  in  obtaining  land  office  money  for 
a  certificate  of  deposit  given  by  the  New  Lisbon  bank. 
Blackburn,  on  the  same  day,  introduced  the  bearer  of  the 
letter  to  the  cashier  of  the  Bank  of  Massillon;  and,  on  the 
next  day,  the  same  man,  calling  himself  Stevens,  obtained  from 
the  last-named  bank,  payment  for  the  certificate  of  deposit 
given  by  the  New  lAsbon  bank;  which  certificate  appeared  to 
be  for  the  payment  of  $7,400.  This  certificate  was  payable 
to  the  order  of  John  Mendenhall,  indorsed  by  him  to  Cyrus 
and  George  Mendenhall,  and  appeared  to  be  indorsed  by  them 
to  George  Stevens. 

The  payment  was  made  by  the  Massillo7i  bank  to  the 
person  calling  himself  Stevens,  as  follows,  viz.,  by  the  notes  of 
that  bank  for  $4,000,  and  by  a  certificate  of  deposit  given  by 
the  same  bank  for  $3,400.  The  certificate  of  deposit,  thus 
given  by  the  Massillon  bank,  was  afterwards,  by  the  Commer- 
cial Bank  of  Lake  Erie  at  Cleveland,  paid  to  the  person 
calling  himself  Stevens,  and  was  sent  back  to  the  Massillon 
bank,  and  the  amount  was  there  credited  to  the  Commercial 
Bank  of  Lake  Erie.  The  payment  of  the  $4,000,  which  was 
made  by  the  3Iassillon  bank  in  its  own  notes,  was  in  notes 
of  the  following  description:  $1,000  in  notes  of  $100  each; 
$1,000  in  notes  of  fifty  dollars  each;  $1,500  in  notes  of 
twenty   dollars    ca.  h ;    and    the    balance    in-   ten   dollar   notes. 
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[*401]     The  teller  of  the  bank,  in  order  that  the  *notes  migi;t 
be  known,  when  they  returned,  put  a  private  mark 
on  all  of  them,  except  those  of  ten  dollars.     That  mark  was 
the  letter  S  in  red  ink. 

The  Massillon  bank,  in  two  or  three  days  after  this  transac- 
tion, discovered  that  the  certificate  on  the  New  Lisbon  bank 
had  been  feloniously  altered  from  $400  to  $7,400;  and  imme 
diate  notice  of  the  fraud  was  given  by  the  llassillon  bank  to 
the  public,  by  means  of  printed  bills,  and  a  reward  of  $500 
was  offered  for  the  apprehension  of  the  offender.  The  suspi- 
cions of  the  bank,  as  to  the  perpetration  of  the  forgery,  were 
very  soon  fixed  on  James  Anderson,  the  plaintiff  in  the  present 
suit,  who  resided  at  Canton,  which  is  eight  miles  from  Massil- 
lon, thirty-five  miles  from  New  Lisbon  and  sixty  miles  from 
Cleveland. 

On  the  lltH  of  June,  1836,  the  fourth  day  after  the  fraudu- 
lent receipt  of  the  notes  from  the  Massillon  bank,  Anderso7i 
left  Canton  in  a  stage-coach  for  the  west,  and  was  pursued  the 
next  day  by  Brown,  the  agent  of  the  Massillon  bank.  Ander- 
son changed  his  name  on  the  way,  by  calling  himself  Andrews, 
and  was  observed,  as  he  passed  westwardly  through  Ohio, 
to  have  a  large  amount  of  notes,  apparently  new,  on  the 
Massillon  bank,  which  were  of  the  same  description,  and  had 
the  same  private  mark,  as  the  notes  paid  by  that  bank  on  the 
forged  certificate.  He  had  also  with  him  a  large  amount  of 
notes  on  the  Commercial  Bank  of  Lake  Erie;  and  he 
exchanged  on  the  route  several  of  the  Massillon  bank  notes, 
having  the  private  mark  on  them,  for  the  notes  of  other 
banks,  showing  a  great  anxiety  to  do  so.  On  the  16th  of 
June,  1836,  Anderson  exchanged,  at  the  Richmond  branch  of 
the  State  Bank  of  Indiana,  $2,270  of  Massillon  bank  notes, 
having  the  private  mark  on  them,  some  of  which' were  $100, 
some  fifty  and  some  twenty  dollar  notes.  For  these  notes  An- 
derson received,  from  the  Richmond  branch  bank,  notes  on  the 
State  Bank  of  Indiana.  Brown,  the  agent  of  the  Massillon 
bank,  overtook  Anderson  at  Richmond,  in  this  State,  on  the 
16th  of  June,   1836,   and  on   the  night  of  that  day,  just   aa 
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Anderson  was  about  to  set  out  in  the  western  stage  from  Bich- 
mond,  where  he  had  called  himself  by  a  different  name,  Brovm 
caused  him  to  be  arrested  for  the  fraud  committed  on   the 

Ifassillon  bank. 
[*402]  ^Forsha,  the  officer  who  made  the  arrest,  took  from 
Anderson^s  possession  $5,108  in  bank  notes.  Of 
these  notes  $1,710  were  on  the  Commercial  Bank  of  Lake 
Erie,  and  were  new;  $2,375  were  on  the  State  Bank  of  In- 
diana; and  the  others  were  on  various  other  western  banks. 
These  notes,  thus  taken  from  Anderson,  were  immediately 
placed  by  Forsha  in  the  Richmond  branch  bank  on  special 
deposit;  the  defendant,  who  received  them  on  deposit,  being 
the  cashier  of  that  bank  and  knowing,  at  the  time,  the  circum- 
stances under  which  Forsha  had  obtained  them.  The  receipt 
of  the  defendant  as  cashier,  which  was  given  for  this  deposit, 
states  that  the  packet  of  notes  so  deposited  was  to  be  delivered 
to  the  order  of  Forsha,  on  the  final  determination  of  a  contro- 
versy then  pending  between  the  attorneys  of  the  Bank  of 
3Iassillon  and  Anderson. 

After  the  notes  were  so  delivered  to  the  defendant,  and 
before  the  present  suit  was  commenced,  the  plaintiff  demanded 
the  notes  of  the  defendant  and  the  defendant  refused  to  deliver 
them,  alleging  that  the  plaintiff'  had  not  come  fairly  by  them, 
and  that  they  belonged  to  the  Massillon  bank. 

There  was  proof  that  the  letter,  introducing  the  person 
calling  himself  Stevens  to  Blackburn,  was  a  forgery  and  in  the 
plaintiff's  hand-writing;  that  the  plaintiff,  after  his  arrest,  had 
made  contradictory  statements  as  to  how  and  where  he  had 
received  the  llassillon  bank  notes,  telling  Brown,  the  agent  of 
the  bank  that  he  had  received  the  notes  from  a  stranger  on  a 
steamboat  in  exchange  for  others,  and  telling  the  officer  who 
arrested  him  that  he  had  received  them  at  Canton  from  a 
stranger  whom  he  would  not  again  know.  There  were  also 
some  other  circumstances  of  suspicion  proved  against  the 
plaintiff.  There  was  evidence  that  Forsha  had,  since  this 
action  was  commenced,  assigned  to  the  Ifassillon  bank  the 
certificate  of  deposit  given  to  him  by  the  defendant ;  and  that 
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the  defendant  is  secured  by  that  bank  against  any  damages 
which  he  may  sustain  by  this  suit. 

These  are  the  material  facts  connected  with  the  cause, 
and  which  are  necessary  to  be  known  in  order  to  form  an 
opinion  on  the  questions  raised  by  the  third  bill  of  exceptions 
We  shall  not  extend  this  opinion  by  an  examination  of  tht 
numerous  instructions  which  were  asked  for  by  the 
[*403]  defendant,  and  *  which  the  Court  refused  to  give 
All  that  is  necessary  for  a  corregt  understanding 
of  this  part  of  the  cause  is,  to  examine  the  propriety  of  the 
instructions  which  were  given  by  the  Court,  and  to  which  the 
defendant  objected. 

The  Court,  in  the  first  of  these  instructions,  stated  that  one 
ground  of  the  defense  was,  that  the  defendant  was  the  cashier 
of  the  Richmond  branch  bank;  that  he  received  the  money 
in  the  bank  on  special  deposit ;  and  that  the  bank,  not  the 
defendant,  was  liable  if  any  one  was.  The  Court  then 
informed  the  jury,  that  this  part  of  the  case  depended  on 
the  question,  whether  the  cashier  could  be  sued,  in  this  form, 
of  action,  upon  a  bank  transaction?  They  further  said,  that, 
as  a  general  rule,  the  cashier  could  not  be  sued ;  and  that  if 
the  act  in  question  was  purely  a  bank  transaction,  within  the 
scope  of  the  business  of  the  bank,  and  was  performed  by  the 
cashier  as  such,  he  being  entirely  ignorant  of  any  of  the  rights 
of  the  parties,  the  bank  alone  could  be  sued;  but  that  if 
Anderso7i  had  a  right  to  the  notes,  and  the  defendant  knew 
they  had  been  taken  from  him  against  his  consent,  upon  a 
claim  of  the  Massillon  bank,  the  defendant  was  a  wrong-doer, 
and  could  not  avoid  the  suit  on  the  ground  that  his  receipt 
of  the  notes  was  a  bank  transaction. 

The  defendant  has  no  reason  to  object  to  this  instruction. 
The  ground  taken  by  the  defendant  is,  that  his  receiving 
and  detaining  the  notes  was  entirely  a  bank  transaction,  for 
which  the  bank  and  not  its  cashier,  is  responsible  to  the  party 
injured.     But  this  ground  can  not  be  supported. 

We  have  no  doubt,  but  that  the  receiving  of  a  special  de- 
posit of  bank  notes  in  a  bank,  is  as  much  a  bank  transaction, 
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as  the  receiving  of  a  general  deposit  there  of  bank  notes. 
But  the  nature  and  consequences  of  the  two  kinds  of  deposits 
are,  in  law,  very  different.  Had  the  notes  in  question  been 
received  by  the  cashier  on  general  deposit,  they  would  have 
thereby  become  the  property  of  the  bank,  and  their  amount 
would  have  been  a  debt,  payable  on  demand  by  the  bank,  to 
the  person  entitled  to  it.  In  that  case,  the  doctrine  of  the 
defendant  would  be  applicable.  The  creditor  of  the  bank 
could  not,  in  any  event,  have  looked  to  the  cashier  for  pay- 
ment. His  only  remedy  for  the  non-payment  would  have 
been  against  the  bank.  Trover,  however,  does  not  lie,  even 
against  the  bank,  for  such  a  deposit.  The  reason  is, 
[*404]  that  the  bank  is  not  liable  *for  the  specific  notes 
which  are  received  on  general  deposit;  and  it  is  only 
for  the  conversion  of  specific  goods  that  trover  will  lie.  Or  - 
ton  V.  Bviler,  5  Barn.  &  Aid.,  652.  The  proper  and,  indeed, 
the  only  remedy  for  the  creditor,  in  the  case  of  a  general 
deposit,  if  payment  be  refused,  is  an  action  of  debt  or  assumpsit 
against  the  bank  for  the  breach  of  contract. 

But  the  deposit  now  under  consideration  is  a  special  one, 
and  is  governed  by  a  different  rule  from  that  which  relates  to 
general  deposits.  There  was  here  no  change  of  jjroperty  in 
the  notes,  and  the  deposit  of  them  was  nothing  but  a  bailment. 
When  bank  notes  are  thus  specially  deposited,  they  must  be 
specifically  delivered  at  the  bank  on  demand,  during  banking 
hours,  to  the  owner;  and  the  refusal  so  to  deliver  them,  with- 
out a  sufficient  excuse,  like  the  improper  refusal  of  a  bailee  to 
deliver  the  goods  bailed,  is  evidence  of  a  conversion ;  and 
trover  may  be  then  sustained.  The  conversion  of  a  special 
deposit  is  not  merely  a  breach  of  contract,  but  it  is  a  tortious 
act;  and  it  is  for  this  reason,  that  though  the  special  deposit 
be  a  bank  transaction,  the  cashier  who  wrongfully  withholds 
it  can  not  say  to  the  party  injured,  you  must  look  to  the  bank 
for  redress. 

It  is  no  doubt  true,  that  there  are  many  cases  in  which 
masters  have  been  held  accountable  for  the  misfeasances  of 
their  servants.     The  cases  of  Michael  v.   Alestree,  2  Levinz, 
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172,  of  Jones  v.  Hart,  2  Salk.,  441,  of  Bush  v.  Steinman,  1 
Bos.  &  Pull.  404,  and  of  Matthews  v.  The  West  London  Water 
Works  Co.,  3  Carapb.,  403,  are  of  that  description.  And  it 
may  be  also  true,  that  the  plaintiff,  in  the  case  before  us,  if  the 
notes  are  his,  might  have  brought  his  suit  against  the  bank 
for  the  alleged  misconduct  of  its  cashier.  The  action  would 
unquestionably  have  lain  against  the  bank  in  such  case,  if  the 
conversion  was  committed  by  its  express  direction.  This  is 
shown  by  the  case  of  Yarborough  v.  The  Bank  of  England,  16 
East,  6,  which  is  relied  on  by  the  defendant.  But  admitting 
it  to  be  established,  that  the  bank  is  liable  for  the  wrongful 
act  of  its  cashier,  the  defendant,  in  order  to  avoid  this  suit, 
must  go  further  and  show  that  he,  himself,  is  on  that  account 
excused.  This,  it  is  certain,  can  not  be  shown.  The  liability 
of  an  agent  for  his  conversion  of  a  third  person's  goods,  either 
to  his  own  use  or  to  the  use  of  his  principal,  is  not  lessened 

by  the  circumstance  that  the  principal  is  also  liable. 
[*405]     The  ^conversion  is  a  tort  and,  from  the  very  nature  of 

the  act,  the  person  who  commits  it  is  at  any  rate  liable 
to  the  party  injured,  whether  any  other  person  is  so  or  not. 
There  are  authorities  to  show  that  an  agent  is  liable  in  trover 
for  the  conversion  of  goods,  although  the  conversion  of  them 
was  for  the  entire  use  and  benefit  of  his  principal.  This  point 
is  decided  in  Perkins  v.  Smith,  1  Wils.,  328,  and  in  Stephens  v. 
Elwall,  4  Maule  &  Selw.,  259.  The  following  late  case  is  also 
to  the  same  effect: 

Trover  for  a  bill  of  exchange  of  £200,  dated  July,  1833, 
drawn  by  the  plaintiff  on  and  accepted  by  Plimpton,  payable 
four  months  after  date,  and  indorsed  by  the  plaintiff,  by  Boyn 
&  Co.,  and  by  Roberts.  The  defendant  acted  as  clerk  to  His 
mother,  who  carried  on  the  business  of  a  coal  merchant. 
Roberts,  who  was  employed  by  the  plaintiff  to  get  the  bill 
discounted,  owed  the  defendant's  mother  a  considerable  sum 
for  coals,  and  instead  of  procuring  the  bill  to  be  discounted, 
indorsed  it  and  placed  it  in  the  hands  of  the  defendant,  who 
carried  it  to  the  credit  of  Roberts'  account  with  his  mother. 
The  defendant  was  afterwards  apprised  that  Roberts  had  oidv 
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been  ;mployed  to  get  the  bill  discounted,  and  was  requested  to 
give  he  bill  up ;  but  he  refused  to  do  so,  saying  he  had  placed 
it  to  his  mother's  account.  The  defendant  objected  to  the 
actioL^  and  contended  that  he  had  acted  in  the  business  as 
the  clerk  of  his  mother,  and  that  the  suit  should  have  been 
brought  against  her.  The  Court,  however,  held  the  defendant 
liable.  The  Chief  Justice  said,  that  the  general  rule  is,  that 
in  actions  of  tort  all  persons  concerned  in  the  wrong  are  liable 
to  be  charged  as  principals;  that  in  Perkins  v.  Smith,  1  Wils., 
328,  it  was  held  that  trover  lay  against  a  servant  who  disposed 
of  goods,  the  property  of  another,  to  his  master's  use,  whether 
he  had  any  authority  or  not  from  his  master  for  so  doing. 
That  case,  he  said,  applied  to  the  one  then  before  the  Court; 
and  that  the  son,  standing  in  his  mother's  shop,  could  not 
justify  a  wrong  under  the  authority  of  his  mother.  Cranch 
V.  White,  1  Bingh.  New  Cas.,  414. 

For  these  reasons  we  are  satisfied  that  the  defendant  can 

not  complain  of  the  instruction  to  the  jury  which  we  have 

just  been  considering.     If  he  is  in  other  respects  liable,  the 

circumstance  that  the  act  complained  of  was  a  bank 

[*406]     transaction,  in  *  which  the  defendant  acted  merely  as 

an  agent,  is  no  justification  for  him. 

The  next  instruction  has  reference  to  the  second  ground  of 
defense  to  the  suit.  The  question  which  is  presented  by  this 
part  of  the  cause  is,  whether  the  defendant's  refusal  to  deliver 
the  notes,  in  the  manner  in  which  they  were  refused,  amounted 
to  a  conversion?  The  facts  are  as  follows :  After  Forsha  had 
delivered  the  notes  to  the  defendant  on  special  deposit,  and 
before  the  suit  was  brought,  the  plaintiff  demanded  the  notes 
of  the  defendant.  The  defendant's  answer  was,  that  he  would 
not  deliver  them,  because  the  plaintifiT  had  not  come  fairly  by 
them,  and  because  they  belonged  to  the  Bank  of  Massillon. 
There  are,  no  doubt,  many  cases  in  which  the  refusal  to  deliver 
goods  to  the  owner  has  been  so  qualified  as  not  to  amount  to  a 
conversion.  If,  for  example,  the  defendant  has  a  lien  on  the 
goods,  and  he  refuses  to  deliver  them  until  the  lien  is  dis- 
charged, such  a  qualified  refusal  is  no  evidence  of  a  conversion. 
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But  the  law  is  otherwise  if  the  reason  given  for  the  refusal  be 
not  a  legal  one.  Thus,  where  a  carpenter  who  had  worked  in 
the  queen's  yard,  discontinued  his  work,  and  the  surveyor 
refused  to  deliver  up  his  tools  until  the  queen's  work  was  done, 
pretending  the  usage  to  be  so,  it  was  held  that  the  refusal 
amounted  to  a  conversion.  Baldwin  v.  Cole,  6  Mod.  Rep.  212. 
The  law  is  also  settled,  that  if  a  party  refuse  to  deliver  goods 
to  the  owner  on  the  ground  that  they  belong  to  himself,  or 
that  they  belong  to  a  third  person,  this  refusal  amounts  to  a 
conversion.  2  Will.  Saund.,  47  f,  notes.  In  the  case  now 
under  consideration,  the  cause  assigned  by  the  defendant  for 
his  refusal  to  deliver  the  notes  was,  that  they  belonged  to  the 
Bank  of  llassillon.  Such  a  refusal  is  sufficient  evidence  of  a 
conversion  to  enable  the  plaintiff  to  recover,  if  the  notes  are 
his;  and  the  Court  might,  with  propriety,  have  so  instructed 
the  jury.  Wilson  et  al.  v.  Ander'ton,  1  Barn.  &  Adol.,  450. 
The  instruction,  however,  is  not  so  unfavorable  to  the  defend- 
ant. It  only  considers  the  cause  given  for  the  refusal  to  be 
exceptionable  in  case  the  defendant  knew,  when  he  received  the 
notes,  of  the  existing  controversy  respecting  them.  The  Court 
might  have  gone  further  and  informed  the  jury  that  the 
reason  given  for  the  refusal  was  not  a  good  one,  whether 
the  defendant  knew  or  did  not  know  of  the  existing 
[*407]  *  controversy.  It  is  evident,  therefore,  that  the  de- 
fendant could  not  object  to  this  instruction. 
The  last  subject  of  inquiry  which  this  cause  presents  for 
our  examination,  regards  the  third  ground  of  defense,  and  has 
reference  to  the  instructions  of  the  Court  respecting  the  plain- 
tiff's right  of  property  in  the  bank  notes,  for  which  the  suit  is 
brought.  The  Court  stated  the  ground  of  defense  to  this  part 
of  the  cause  to  be  as  follows:  That  a  forgery  of  a  certificate 
of  deposit  to  the  amount  of  $7,400,  was  committed  on  the 
Columbiana  Bank  of  New  Lisbon,  which  certificate  was  passed 
at  the  Bank  of  Massillon  by  George  Stevens;  that  the  3Ias~ 
sillon  bank  paid  to  Stevens  $4,000  of  the  amount  in  Massillon 
bank  notes,  and  the  balance  by  a  draft  on  the  Commercial 
Bank  of  Lake    Erie;   that  the  plaintiff  was  a  party  to  this 
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forgery;  and  that  the  bank  notes  for  which  the  suit  was 
brought,  were  obtained  by  Stevens  on  the  forged  certificate.  In 
this  statement,  the  Court  inadvertently  speaks  of  the  balance 
which,  after  deducting  the  $4,000,  was  due  on  the  forged  cer- 
tificate, as  having  been  paid  by  a  draft  on  the  Commercial 
Bank  of  Lake  Erie.  That  balance  is  alleged  to  have  been 
settled,  not  by  such  a  draft,  but  by  the  giving  of  a  certificate 
of  deposit  in  the  Bank  of  Massillon.  There  is  also  another 
oversight  in  this  statement.  The  Court  omits  to  mention  that 
a  part  of  the  bank  notes  for  which  the  suit  was  brought,  are 
alleged  to  have  been  obtained  from  the  Commercial  Bank  of 
Lake  Erie,  on  the  certificate  of  deposit  given  by  the  Massillon 
bank.  The  Court  gave  to  the  jury  several  instructions  rela- 
tive to  this  part  of  the  defense. 

One  of  these  instructions  is  to  the  following  effect :  If  the 
notes  on  the  Commerial  Bank  of  Lake  Erie,  for  which  the 
suit  is  in  part  brought,  were  obtained  from  that  bank  by  a 
certificate  of  deposit  given  by  the  llassillon  bank,  which  cer- 
tificate was  procured  by  means  of  a  forgery  committed  by  the 
plaintiff,  or  with  his  knowledge,  the  plaintiff  has  no  title  to 
the  notes  thus  obtained,  and  the  jury  ought  to  find  for  the 
defendant  as  to  those  notes.  This  instruction  is  unobjection- 
able, and,  as  far  as  it  goes,  is  in  the  defendant's  favour. 

The  following  is  the  substance  of  another  of  these  instruc- 
tions :  The  forgery  of  the  certificate  on  the  Columbiana  Bank 
of  New  Lisbon  may  be  proved  by  circumstantial  evidence ;  and 
the  fact  that  the  plaintiff  obtained  the  notes  fraudu- 
[*408]  lently,  *may  be  proved  by  the  same  kind  of  evidence. 
This  instruction  is  correct,  and  is  also  in  the  defend- 
ant's favour. 

The  next  instruction  is  in  these  words:  If  Ande^'son  came 
by  the  notes  bona  fide,  for  a  valuable  consideration,  and  with- 
out notice  of  the  forgery,  he  is  entitled  to  hold  them  against 
the  bank.  The  law  is  not  correctly  stated  in  this  instruction. 
It  has  been  decided  that  where  bank  notes  have  been  stolen, 
and  the  owner  has  not  been  guilty  of  laches,  a  third  person 
who  afterwards  receives  them,   and  resists  the  claim   of  the 
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owner,  must  show  not  only  that  he  received  them  as  is  here 
stated  by  the  Court,  but  also  that  he  received  them  with  due 
caution.  What  degree  of  caution  should  be  used  must  depend, 
it  has  been  said,  on  the  nature  of  the  case,  and  is  a  proper 
question  for  the  jury.  The  security  of  the  public  against 
larcenies,  &c.,  is  stated  to  be  the  object  of  this  rule.  The 
cases  of  Gill  v.  Cubitt,  3  Barn.  &  Cres.,  466,  and  Snoio  v. 
Peacock,  3  Bingh.,  406,  in  both  of  which  the  subject  is  fully 
discussed,  are  authorities  for  this  doctrine.  We  consider  it;  not 
to  be  material  whether  the  notes  be  stolen  or  be  obtained  by 
means  of  a  forgery.  Indeed,  the  case  of  Solumons  v.  The  Bank 
of  England,  13  East,  135,  was  trover  for  a  bank  note  that  had 
been  obtained  by  means  of  a  forged  draft;  and  no  attempt  was 
there  made  to  distinguish  that  case  from  those  in  which  the 
notes  had  been  stolen. 

The  following  case  was  decided  in  1833;  Trover  for  a  Bank 
of  Eyigland  note  for  £200,  payable  to  bearer.  The  plaintiff 
had  been  robbed  of  the  note  in  September,  1830,  and  had 
advertised  his  loss  in  the  newspapers.  In  Jime,  1832,  the 
note  was  traced  to  the  possession  of  the  defendant,  who  said 
he  had  received  it  in  payment  of  a  bet  on  the  Derby,  but 
could  not  recollect  from  whom.  The  Chief  Justice,  on  the 
trial,  left  it  to  the  jury  to  say,  whether  the  defendant  had 
exercised  due  caution  in  taking  a  bank  note  of  so  large  an 
amount,  without  making  a  memorandum  of  the  name  of  the 
person  from  whom  he  received  it.  The  jury  found  a  verdict 
for  the  plaintiff  on  the  ground  that  the  note  had  been  received 
without  sufficient  circumspection.  The  Court  refused  a  new 
trial,  and  used  the  following  language:  "The  note  is  traced 
from  the  defendant  to  the  plaintiff;  it  is  of  such  amount  that 
it  ought  not  to  have  been  taken  rashly;  and  yet  the  defend- 
ant says  he  does  not  know  from  whom  he  took  it. 
[*409]  *  Under  such  circumstances,  he  can  not  be  said  to 
have  used  the  ordinary  precautious,  which  would  be 
proper  on  such  an  occasion.  From  Gill  v.  Cubitt,  3  B.  &  C, 
466,  downwards,  the  decisions  have  put  the  title  of  the  note, 
hot  on  bona  or  mala  fides,  but  on  the  degree  of  caution  with 
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which  the  note  has  been  received.  Snow  v.  Peacock,  3  Bingh., 
40G;  was  the  case  of  a  bank  note  for  £500,  received  by  bankers 
in  iho  course  of  their  business;  and  yet  it  was  held  that  the 
plaintifl'  was  entitled  to  recover,  although  the  defendants  had 
received  the  note  honestly,  because,  in  receiving  it,  they  had 
not  acted  with  due  caution.  '^  Tn  the  present  case,"  continues 
the  Court,  "the  defendant's  dealings  were  not  of  such  a  nature 
as  to  entitle  him  to  greater  latitude  than  a  banker  at  his 
counter.  We  think,  therefore,  that  the  principle  of  Gill  v. 
Cuhitt,  and  Snow  v.  Peacock,  should  apply."  Easley  v.  Crock- 
ford,  10  Bingh.,  Rep.,  1243. 

It  is  true  that  the  Chief  Justice  said,  in  Snow  v.  Peacock, 
that  though  the  negligence  of  the  owner  of  stolen  goods  can 
be  no  excuse  for  the  dishonesty  of  the  receiver,  it  may  be  an 
excuse  for  the  receiver's  negligence,  agreeably  to  the  maxim 
potior  est  conditio  possidentis.  But  even  if  that  doctrine  be 
correct,  of  which  we  give  no  opinion,  it  does  not  apply  to  this 
case.  There  was  no  want  of  diligence  here,  imputable  to  the 
officers  of  the  Bank  of  Massillon.  They  very  soon  detected 
the  forgery,  and  issued  the  proper  advertisements,  oifering  the 
liberal  reward  of  $500  for  the  apprehension  of  the  offender. 
If  they  have  not  found  him,  it  is  not  their  fault. 

The  last  cases  we  have  seen  on  this  subject  were  decided  in 
1834.  They  consider  the  proper  inquiry  to  be,  whether  the 
receiver  was  guilty  of  gross  negligence  f  Crook  v.  Jadis,  5  B. 
&  Adol.,  909 ;  Backhouse  v.  Harrison,  Id.,  1098.  These  cases, 
though  they  differ  considerably  from  that  of  Gill  v.  Cuhitt, 
and  those  which  followed  it,  still  show  that  the  instruction 
under  consideration  ought  not  to  have  been  given.  The  ques- 
tion as  to  the  plaintiff's  negligence  was  an  important  one 
for  the  jury — even  supposing,  which,  however,  is  hardly  a 
supposable  case,  that  he  received  the  notes  bona  fde.  The 
case  required,  at  least,  ordinary  diligence.  The  amount 
received  was  large;  the  notes  were  new,  and  many  of  them 
of  the  denomination  of  fifty  dollars  and  $100;  and  the  person 
offering  them,  according  to  the  plaintiff's  own  account, 
[*410]     was  an  entire   *  stranger  whom  he  should  not  know 
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again.  It  was  the  plaintiff's  duty,  before  he  received  the  nores 
under  these  circumstances,  to  make  some  inquiries  respecting 
the  person  offering  them,  as  to  the  means  by  which  such  per- 
son had  obtained  them;  and  it  was  for  the  jury  to  determine 
whether  the  plaintiff  had  performed  iliat  duty. 

We  are  therefore  of  opinion  tliat,  acx^ordiug  to  the  authorities 
on  the  subject,  and  the  policy  of  the  law,  the  instruction  now 
under  consideration  is  wnmg.  The  jury  ought  not  to  have 
been  informed,  that  the  plaintiff  was  entitled  to  hold  the  notes 
against  the  legal  owners  of  them,  provided  he  had  received 
them  bona  fide,  for  a  valuable  consideration,  and  without 
notice.  There  was  another  question  for  the  consideration  of 
the  jury,  and  that  was,  whether  the  plaintiff  had  been  guilty 
of  gross  negligence  in  the  receipt  of  the  notes. 

The  following  is  the  next  instruction :  If  these  bank  notes 
are  the  same  that  were  obtained  from  the  Bank  of  Massilloriy 
and  the  plaintiff  was  a  party  to  the  forgery,  he  can  not  retain 
them  against  the  bank.  There  can  be  no  objection  to  this 
instruction. 

The  following  instruction  was  also  given :  If  the  plaintiff 
obtained  the  notes  by  partipipation  in  a  forgery,  with  intent  to 
defraud  the  owner  out  of  them,  and  they  subsequently  came 
to  the  possession  of  the  defendant,  who  retains  them  for  the 
owner,  and  had  the  directions  of  the  owner  to  retain  them 
from  the  plaintiff,  the  defendant  may  set  up  those  facts  as  a 
bar  to  the  action.     This  instruction  is  unexceptionable. 

The  following  is  the  next  instruction :  Where  the  plaintiff 
has  a  title  founded  simply  on  a  bona  fide  possession,  the  de- 
fendant can  not  defend  himself  by  showing  that  a  third 
person,  between  whom  and  himself  there  is  no  connection,  has 
a  better  title  than  the  plaintiff.  The  question  involved  in  this 
instruction  is  not  without  difficulty.  The  defendant  has  refer- 
red us  to  two  cases  in  which  a  different  opinion  is  expressed 
from  that  contained  in  this  instruction.  These  cases  are, 
Schermerhorn  v.  Van  Volkenburgh,  11  Johns.  Rep.,  529,  and 
Tanner  v.  Allison,  3  Dana's  Rep.,  422.  But  there  are  highly 
respectable  authorities  on  the  other  side  of  the  questi'^n.     The 
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instruction  is  expressly  sustained  by  the  opinion  of  Sergeant 
Williams  in  his  learned  note  to  the  case  of  Wilb?'aham  v.  Snow, 
2  Saund.  Rep.,  47,  and  the  several  authorities  which 
[*411]  he  *there  relies  on  in  support  of  that  opinion.  It  is 
also  directly  supported  by  the  opinion  of  Mr.  Chitty, 
in  the  first  volume  of  his  Treatise  on  Pleading,  6th  Lond.  Ed., 
p.  1 73.  This  instruction  is  also  in  accordance  with  the  opinion 
of  Chief  Justice  Parsons,  delivered  in  the  case  of  Waterman 
V.  Robinson,  5  Mass.  Rep.,  303. 

It  was  decided  at  an  early  period,  that  there  may  be  such  a 
special  property,  arising  out  of  a  lawful  possession,  as  is  suiBfi- 
cient  to  support  trover.  The  case  was  that  of  a  chimney 
sweeper's  boy  who  found  a  jewel,  and  took  it  to  a  goldsmith 
to  know  what  it  was.  The  goldsmith  refused  to  return  it,  and 
the  boy  sued  him  in  trover.  It  was  held  that  the  plaintiff, 
having  found  the  jewel,  had  a  right  to  keep  it  against  all  per- 
sons but  the  rightful  owner;  and  that  therefore  he  could  main- 
tain trover  against  the  defendant,  who  was  a  wrong-doer. 
Armory  v.  Delamirie,  1  Strange,  505.  That  case  has  never 
been  questioned,  but  has  been  frequently  recognized  as  being 
correctly  decided.  And  it  would  be  no  easy  task  to  show, 
upon  principle,  that  the  interest  in  goods  arising  from  finding 
them  is  greater,  or  is  entitled  to  any  more  protection  from 
wrong-doers,  than  that  which  arises  from  their  bona  jide  pos- 
session in  any  other  way,  except  when  in  the  custody  of  a 
mere  servant.  In  Webb  v.  Fox,  7  Term  Rep.,  387,  the  judges 
all  express  a  decided  opinion,  that  a  lawful  possession  of  goods 
gives  the  possessor  a  sufficient  property  to  enable  him  to  bring 
trover  for  them  against  a  wrong-doer;  and  in  support  of  the 
doctrine,  Lawrence,  J.,  cites  and  relies  on  the  case  of  Armory 
v.  Delamirie.  The  same  point  is  decided  and  the  same  case 
again  referred  to  in  its  support,  in  Sutton  v.  Buck,  2  Taunt., 
302.  There  is  also  a  late  case  from  which  it  appears,  that  a 
mere  gratuitous  bailee  has  a  sufficient  property  in  the  goods  to 
enable  him  to  support  trover  for  them.  Burton  v.  Hughes,  2 
Bingh.,  173. 

From  an  examination  of  these  authorities,  and  all  the  others 
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on  the  subject  within  our  reach,  we  have  come  to  the  conclu- 
sion that  the  instruction  of  tlie  Court,  under  consideration, 
can  not  be  objected  to.  If  the  plaintiff's  possession  of  the 
notes  was  not  bona  fide,  or  if  the  MassiUon  bank  was  the 
owner  of  them,  and  the  deposit  was  made  by  a  |)^•rsoa  acting 
at  the  instance  of  any  of  its  agents,  or  was  <l«M.:iitied 
[*412]  by  the  defendant  *with  the  express  or  implied  permis- 
sion of  any  such  agent,  the  instruction  docs  uoi  a|>ply 
to  the  case. 

There  is  one  other  instruction  to  the  jury,  relative  to  the 
third  ground  of  defense,  which  remains  to  be  noticed.  It  is 
as  follows:  "If  these  notes  are  not  the  identical  bank  notes 
obtained  from  the  Bank  of  Ilassillon  on  said  forged  certificate 
of  deposit,  the  plaintiff  is  entitled  to  recover."  The  doctrine 
here  advanced  is,  that  admitting  the  MassiUon  bank  notes  to 
have  belonged  to  that  bank,  and  to  have  been  obtained  from  it 
by  the  plaintiff  by  means  of  a  forgery,  yet,  as  the  plaintiff  has 
exchanged  them  for  other  bank  notes,  these  other  notes  can  not 
be  clainied  by  the  bank,  but  are  the  plaintiff's  own  property. 
It  is  impossible  that  the  law  can  sanction  a  doctrine  that  would 
produce  such  manifest  injustice.  There  are  two  principles 
which  are  both  violated  by  this  instruction. 

One  is,  that  the  MassiUon  bank  has  a  right,  in  this  case,  to 
consider  the  plaintiff  as  its  agent,  both  as  to  his  holding  the 
original  notes,  and  as  to  his  exchanging  them  for  others.  The 
bank  claims  the  notes  received  in  exchange  for  its  property  by 
the  plaintiff,  and  thus  adopts  and  ratifies,  as  its  own,  the  act  of 
the  plaintiff  in  converting  the  property  of  the  bank  into  the 
notes  for  which  this  suit  is  brought.  The  plaintiff  can  not 
complain  on  account  of  his  being  considered  an  agent  in  the 
transaction  instead  of  a  wrong-doer,  and  there  are  no  rights 
of  third  persons  affected  by  this  view  of  the  case. 

The  other  principle  which  is  contravened  by  the  opinion  of 
the  Circuit  Court  is,  that  the  Mas.^iUon  bank  notes  in  the 
plaintiff''s  hands  may  be  considered  as  covered  with  a  trust  in 
favour  of  the  bank;  and,  in  that  case,  the  change  in  the  form 
of  the  property,  though  made  by  the  plaintiff  without  autlior- 
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ity,  could  give  him  no  new  claim  to  it.  The  Massillon  bank 
notes  in  the  plaintiff's  hands  belonged  to  the  bank,  and  when 
the  plaintiff  thought  proper  to  exchange  them  for  other  notes, 
the  bank  had  a  right  to  follow  its  property  into  the  new  state 
in  which  the  plaintiff  possessed  it.  This  point  has  been  fre- 
quently decided.     AV'e  will  refer  to  some  of  the  authorities. 

A  factor  being  entrusted  by  a  merchant  to  sell  some  mer- 
chandise, sold  the  same  for  money,  and  instead  of  paying  tlie 
money  over  to  his  principal,  he  vested  it  in  other  goods,  anvi 

died  indebted  in  debts  of  a  higher  nature.  It  was 
[*413]     decided  that  *the  goods,  in  such  case,. belonged  to  the 

merchant  and  not  to  the  factor's  estate.  WJdtecomb  v. 
Jacob,  1  Salk.,  160.  This  decision  was  made  in  the  time  of 
Queen  Anne,  and  is  the  earliest  case  on  the  subject  which  we 
have  met  with  in  the  books.  The  factor  had  there  sold  the 
merchant's  goods  for  cash,  and  the  money  he  thus  received 
belonged  to  his  principal.  So,  in  the  case  before  us,  Anderson 
was  possessed  of  certain  Bank  of  Massillon  notes,  which,  if 
the  bank  chose  so  to  consider  them,  were  the  property  of  the 
Massillon  Bank.  The  factor,  in  the  case  of  SalJceld,  instead 
of  paying  the  money  in  his  hands  to  his  creditor,  to  whom  it 
belonged,  bought  goods  with  it  for  himself,  without  any 
authority  for  that  purpose.  So,  here,  Anderson,  instead  of 
delivering  the  Massillon  bank  notes  to  that  bank,  which  was 
entitled  to  them,  exchanged  them,  without  authority,  for  other 
bank  notes.  The  Court  held,  in  Whitecomb  v.  Jacob,  that  tlie 
merchant,  with  whose  money  the  goods  in  dispute  w^ere  pur- 
chased, might  claim  them  as  his  property ;  so,  in  our  case,  the 
3Iassillon  bank,  for  whose  property  the  notes  now  in  question 
were  exchanged  by  Anderson,  may  follow  its  property  into  the 
new  form,  and  claim  these  notes  as  belonging  to  itself. 

The  following  is  another  case  on  the  subject :  Scott  &  Rich- 
ardson, resident  in  Carolina,  consigned  a  quantity  of  tar  to 
their  factor  in  London.  The  factor  sold  the  tar,  and  took  in 
part  payment  two  promissory  notes  payable  to  himself  four 
months  after  date.  It  afterwards  became  a  question,  in  con- 
sequence of  the  factor's  bankruptcy,  to  whom  the  promissory 

(461) 


413-14       SUPREME  COUUT  OF  INDIANA. 

Coffin  V.  Anderson. 

notes  belonged?  Whether  they  were  the  property  of  the 
consignors  of  the  tar,  or  the  property  of  the  assignees  of  the 
bankrupt  factor?  It  was  decided  that  the  notes  were  the 
iw'operty  of  the  consignors  and  owners  of  the  tar,  in  payment 
for  which  they  had  been  given,  though  they  were  made  pay- 
able to  the  bankrupt,  and  he  had  delivered  them  over,  as  his 
own,  to  his  assignees.  In  delivering  this  opinion.  Chief  Jus- 
tice Willis  says:  "We  are  agreed  that  if  the  goods  had 
remained  in  specie  unsold  in  the  bankrupt's  hands,  at  the  time 
of  the  bankruptcy,  the  plaintiffs  (the  consignors)  might  hav 
recovered  them  in  an  action  of  trover;  and  the  present  cast* 
may  be  determined  on  the  same  reasons.  For  why  are  good* 
considered  still  as  the  owners?  because  they  remain  in  specie, 

and  so  may  be  distinguished  from  the  rest  of  the 
[*414]     bankrupt's  ^estate.     But  as  money  has  no  ear-mark, 

it  can  not  be  distinguished.  Otherwise,  to  be  sure, 
in  reason,  the  thing  produced  ought  to  follow  the  nature  of  the 
thing  out  of  which  it  is  produced,  if  it  can  be  distinguished ; 
and  so  long  as  it  remains  a  debt,  it  is  equally  distinguishable ; 
or  if  it  be  laid  out  in  a  particular  thing,  as  the  case  in  Salkeld. 
is.  And  the  notes  are  within  the  same  reason."  Scott  v.  Suv- 
man,  Willes'"  Rep.,  400. 

This  is  a  strong  case  in  favour  of  considering  the  bank  notes 
in  question  as  the  property  of  the  Bank  of  Massillon.  It  is, 
indeed,  in  point,  provided  the  circumstance  of  the  notes  being 
bank  notes  does  not  make  a  diiference;  and  we  know  of  no 
i-eason  why  it  should  make  any.  Bank  notes  are  not,  by  their 
nature,  incapable  of  being  identified.  They  are  not  generally, 
it  is  true,  so  easily  distinguished  as  other  goods  are,  but  that 
has  relation  only  to  the  proof.  Bank  notes,  so  far  as  this 
question  is  concerned,  are  on  the  footing  not  of  money,  but  of 
other  personal  property. 

The  next  case  we  shall  notice  is  the  followins;:  Sill  d 
Watson,  by  means  of  a  fraud,  obtained  from  Hadwen,  as  a 
loan,  certain  bills  of  exchange  to  a  large  amount;  and  they 
afterwards  procured  one  of  these  bills  to  be  discounted,  and 
obtained  for  it  bank  notes  of  the  Bank  of  England.     Sill  (fc 
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IVatson  became  bankrupts,  and  it  was  made  a  question  between 
their  assignees  and  Hadtven  as  to  whom  the  bills  of  exchanp-e, 
remaining  on  hand  at  the  time  of  the  bankruptcy,  belonged, 
and  also  as  to  whose  property  the  bank  notes  were  which  the 
bankrupt  had  received  for  one  of  the  bills.  It  was  decided, 
on  the  authority  of  Scott  v.  Surman,  which  we  have  already 
noticed,  that  the  bills  and  bank  notes  belonged  to  Hadwen,  the 
original  owner  of  the  bills.  In  this  case.  Lord  Ellenborough, 
after  showing  that  the  bills  continued  to  be  the  property  of 
Hadwen,  the  original  owner,  concluded  with  these  words :  "A 
distinction  has  been  made  in  argument  as  to  the  bank  notes, 
and  it  has  been  urged  as  to  them,  that  although  the  assignees 
might  have  no  right  to  the  bills  as  long  as  they  remained 
undisposed  of,  yet  they  were  entitled  to  the  proceeds  when  dis- 
counted ;  but  we  think  that  as  the  bank  notes  were  not  mixed 
with  the  rest  of  the  bankrupt's  property,  and  are  capable  of 
being  distinctly  traced,  they  stand  in  the  same  position  as 
the  bills  themselves,  and,  therefore,  can  not  be  recovered.'^ 

Gladstone  v.  Hadwen,  1  Maule  &  Selw.,  517. 
[*415]  *In  the  case  last  cited,  the  bills  of  exchange,  like 
the  Massillon  bank  notes  in  the  case  before  us,  had 
been  obtained  from  the  owner  by  a  fraud ;  and  the  property  in 
the  bills,  therefore,  was  not  vested  in  the  fraudulent  holder. 
One  of  those  bills,  like  the  Massillon  bank  notes,  had  been 
exchanged  for  bank  notes.  And  the  Court  decided,  that  not 
only  the  remaining  bills  of  exchange,  but  the  bank  notes  also 
which  had  been  received  for  one  of  the  bills,  were  the  property 
of  the  original  owner  of  the  bills. 

There  is  one  other  case  on  this  subject  to  which  we  must 
refer.  Sir  Thomas  Plumer  had  the  sum  of  £22,200  in  the 
hands  of  his  London  bankers,  with  which  he  wished  to  pur- 
chase exchequer  bills.  He  accordingly  requested  a  broker  by 
the  name  of  Walsh,  to  buy  the  bills  for  him ;  and,  to  enable 
Walsh  to  make  the  purchase,  Plumer  drew  a  draft  on  his 
bankers,  in  Walsh's  favour,  for  £22,200.  Walsh  took  this  draft 
to  the  bankers,  and  received  the  money  for  it  in  notes  of  the 
Bank  of  England.     He  tlien  purchased  with  a  part  of  these 
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notes  exchequer  bills  for  Plumer  to  the  amount  of  £6,500,  and 
lodged  them  with  Plumer's  bankers.  But  he  determined  to 
defraud  Plume?'  out  of  the  residue  of  the  Bank  of  England 
notes.  To  effect  his  fraudulent  purpose,  Walsh  purchased, 
with  the  remaining  bank  notes,  a  certain  number  of  shares  in 
the  Bank  of  the  United  States,  a  certain  amount  of  three  ^jer 
'cent.  United'  States'  stock,  and  seventy-one  doubloons  and  a 
half;  and  with  this  property,  he  attempted  to  make  his  escape 
from  London  to  the  United  States.  He  hastened  away  in  the 
mail-coach  to  Falmouth;  but  whilst  he  was  there  waiting  for 
the  sailing  of  a  packet,  Plumer's  attorney  overtook  and 
arrested  him.  Wahh  gave  up  the  certificates  of  stock  and  the 
doubloons  to  the  attorney,  who  delivered  the  same  over  to 
Plumer.  Walsh,  in  the  mean  time,  having  been  declared  a 
bankrupt,  his  assignees,  after  a  demand  and  refusal,  sued 
Plumer  in  trover  for  the  property.  The  cause  was  decided  in 
favour  of  the  defendant,  on  the  ground  that  although  his  Bank 
of  England  notes  had  been  exchanged  by  Walsh  into  the 
securities  for  stock  and  the  doubloons,  still  the  defendant  had 
a  right  to  follow  his  property  into  the  new  form  into  which  it 
had  been  converted. 

In  delivering  the  opinion  of  the  Court  in  this  case,  Lord 

Ellenboi'ough  said,  that  it  made  no  difference  into 
[*416]     what  other  *form,  different  from  the  original,   the 

change  of  the  property  had  been  made;  for  the  pro- 
duct of,  or  substitute  for,  the  original  thing,  still  follows  the 
nature  of  the  thing  itself,  as  long  as  it  can  be  ascertained  to 
be  such;  and  the  right  only  ceases  when  the  means  of  ascer- 
tainment fail;  which  is  the  case  when  the  subject  is  turned 
into  money,  and  mixed  and  confounded  in  a  general  mass  of 
the  same  description.  The  difficulty  which  arises  in  such  a 
case,  continues  the  Judge,  is  a  difficulty  of  fact  and  not  of  law, 
and  the  dictum  that  money  has  no  earmark  must  be  under- 
stood in  the  same  way;  that  is,  as  predicated  only  of  an 
undivided  and  undistinguishable  mass  of  current  money.  But 
money  in  a  bag,  or  otherwise  kept  apart  from  other  money, 
guineas  or  other  coin   marked   (if  the    fact  were  so),  for  the 
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purpose  of  being  distinguished,  are  so  far  earmarked  as  to  fall 
within  the  rule  on  this  subject,  which  applies  to  every  other 
description  of  personal  property,  whilst  it  remains  (as  the 
property  in  question  did),  in  the  hands  of  the  factor,  or  his 
general  legal  representatives.  Taylor  v.  Plumer,  3  Maule  & 
Selw.,  562. 

These  last  two  cases  are  as  much  opposed  to  the  instruction 
in  question,  as  the  others  to  which  we  have  referred.  It  will 
hardly  be  said  that  the  doubloons,  mentioned  in  Taylor  v. 
Plumer,  could  not'  be  called  money  with  as  much  propriety 
as  bank  notes,  or  that  they  could  be  more  easily  identified.  It 
may  be  also  observed  that  a  late  English  writer,  in  reference 
to  stolen  goods,  says,  tliat  "  if  the  goods  be  not  restored  upon 
conviction,  the  owner  may  maintain  trover  for  them.  Even 
where  they  are  not  the  identical  goods,  but  the  produce  of 
them,  the  action  will  lie."  Morton  on  Vend.,  172.  The  writer 
cites  several  cases  in  supjjort  of  this  doctrine,  and  we  consider 
it  to  be  correct.  It  is  similar,  in  principle,  to  the  doctrine 
recognized  by  the  cases  which  we  have  just  been  examining. 
It  aj^pears  to  us,  without  looking  any  further  into  this  subject, 
that  there  can  be  no  doubt'  but  that  the  Circuit  Court,  in  this 
instruction  respecting  the  Massillon  bank  notes  connected  with 
the  cause,  has  committed  an  error. 

We  have  now,  we  believe,  noticed  the  various  objections 
made  by  the  plaintiff  in  error  to  the  proceedings  exhibited  by 
this  record..    The  judgment  must  be  reversed  and  a  venire  de 

novo  awarded. 
[*417]         ^Fer  Curiam. — The  judgment  is  reversed,  and  the 
proceedings  subsequent  to  the  issue  on  the  plea  of  not 
guilty  set  aside,  with  costs.     Cause  remanded,  &c. 

a  H.  Test,  J.  Perry,  C.  B.  SmUh,  M.  M.  Bay  and  /.  £, 
Bay,  for  the  plaintiff. 

J.  Bariden  and  J.  S.  Newman,  for  the  defendant 
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FosDiCK.  V.  Starbuck,  in  Error. 

THE  assignee  of  a  promissory  note,  given  without  conside- 
ration, may  sue  the  assignor  at  any  time,  and  without  having 
previously  sued  the  maker.     Howell  v.  Wilson,  2  Blackf.,  418. 

The  maker  of  a  promissory  note  is  a  competent  witness  for 
the  plaintiff,  in  an  action  by  the  assignee  against  the  assignor, 
involving  the  validity  of  the  consideration  of  the  note. 

The  statute  requiring  an  oath  to  a  plea,  replication,  &c., 
denying  the  execution  of  an  instrument  of  writing,  &c.,  does 
not  dispense  with  the  production  of  the  instrument  on  the 
trial ;  it  only  excuses  proof  of  the  execution  of  the  instrument, 
when  such  plea,  &c.,  is  without  oath.  See  14  Ind.  389 :  11 
Id.,  148. 


Anderson  and  Another,  v.  Miller. 

Certificate  of  Justice  op  the  Peace. — A  justice  of  the  peace  with  whom 
the  docket  of  a  former  justice  is  legally  deposited,  may  give  certified  copies 
from  such  docket;  but  the  certificate  must  show  that  the  justice  making  it 
has  the  legal  custody  of  the  docket. 

Judgment  without  Notice  to  Defendant. — A  judgment  of  a  justice 
against  a  defendant  is  a  nullity,  unless  the  defendant  had  actual  or  con- 
structive notice  of  the  suit,  or  appeared  to  it.(a) 

ERROR  to  the  Perry  Circuit  Court. 

Dewey,  J. — Miller  sued  Anderson  and  Hall,  before  a  justice 
of  the  peace,  in  trespass  for  taking  and  carrying  away  his 
horse,  and  obtained  judgment.  The  defendants  appealed  to 
the  Circuit  Court,  where  the  plaintiff  also  had  judgment  in 

his  favour  on  the  verdict  of  a  jury. 
r*418]         *The  facts  stated  in  the  cause  of  action  are  as  fol- 
lows:     Hall   and    one   Ricks   obtained   a  judgment 

(a)Buchanan  v.  Post,  5  lud.,  204;  Allen  v.  Chadsey,  lid.,  399;  5  Blackf.,  223. 
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before  a  justice  of  the  peace  against  one  Sampley.  Executian 
issued  upon  it  and  was  placed  in  the  hands  of  Anderson,  who 
was  a  constable,  to  be  by  him  served;  he  levied  the  execution 
upon  the  horse  in  question.  Miller  claimed  to  be  the  owner 
of  the  horse,  and  had  triers  summoned  to  try  the  right  of 
property  before  one  Huckeby,  a  justice  of  the  peace.  The 
triers  found  the  horse  to  be  the  property  of  Miller,  and  the 
justice  rendered  judgment  accordingly.  Anderson,  however, 
proceeded  to  sell  the  horse  on  execution,  and  this  is  the  cause" 
of  action  alleged  against  Anderson  and  Hall,  the  latter  insti- 
gating the  sale. 

On  the  trial  in  the  Circuit  Court,  Miller,  for  the  purpose  of 
establishing  his  right  to  the  horse,  offered  in  evidence  a  paper 
which  purported  to  be  the  transcript  of  the  proceedings  before 
Huckeby  on  the  trial  of  the  right  of  property.  This  document 
had  no  other  authentication  than  a  certificate  under  the  hand 
and  seal  of  Josiah  Anderson,  a  justice  of  the  peace,  in  these 
words:  "I  certify  this  to  be  a  true  copy  of  the  proceedings 
had  before  J.  B.  Huckeby,  late  a  justice  of  the  peace  for  Tobin 
township."  The  defendants'  objection  to  this  testimony  waa 
overruled. 

We  think  the  Circuit  Court  erred  in  admitting  this  evidence. 
The  authentication  was  not  sufficient.  By  a  statute  of  1834, 
when  the  docket  of  a  former  justice  of  the  peace  is  legally 
placed  in  the  hands  of  his  successor  in  office,  or  of  any  other 
justice,  copies  certified  under  the  seal  of  the  justice  having 
possession  of  the  original,  provided  the  certificate  show  that 
the  proceedings  and  judgments  so  copied  are  legally  in  his.  pos- 
session as  such  successor  or  otherwise,  are  made  legal  evidence 
in  the  Courts  of  this  State.  The  certificate  of  Anderson  neither 
shows  that  he  was  the  successor  of  Huckeby,  nor  that  he  had 
in  any  manner  whatever  the  legal  custody  of  the  original,  a 
copy  of  which  he  attempted  to  authenticate.  Without  showing 
in  his  certificate  that,  as  the  successor  of  Huckeby  or  otherwise, 
he  held  the  legal  custody  of  his  judgments  and  proceedings, 
the  certificate  is  entirely  invalid  as  evidence. 

An  attempt  is  made,  in  behalf  of  the  defendant  in  error,  to 
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obviate  this  difficulty,  by  urging  that  the  record  shows  that 
Josiah  Anderson  was  a  justice  of  the  county  in  which  the 
cause  was  tried,  and  that  as  the  clerk  is  bound  by 
[*419]  law  to  *  register  the  names  of  justices,  time  of  induc- 
tion, &c.,  in  a  book  to  be  by  him  kept  for  that 
purpose,  the  Court  was  officially  bound  to  know  that  Anderson 
was  the  successor  of  Huchehy.  Were  it  granted  that  the 
Circuit  Court  was  obliged  to  know  judicially  all  the  justices 
of  the  peace  in  the  county,  and  the  regular  order  of  their 
succession,  it  would  by  no  means  follow,  that  it  did  or  could 
know  into  whose  hands  had  passed  the  legal  or  actual  keeping 
of  the  docket  of  a  justice,  whose  official  character  had  termin- 
ated. The  knowledge  of  this  fact  alone  could  supply  the 
defect  of  the  certificate,  if  it  could  be  supplied  by  extrinsic 
testimony.  But  it  is  not  conceded,  that  the  Circuit  Court  was 
presumed  to  know  the  contents  of  the  register  kept  by  the 
clerk.  It  is  no  part  of  the  records  of  the  Court;  and  if  it 
were,  the  Court  could  not  act  upon  it  unless  it  were  referred 
to  by  a  party  wishing  to  avail  himself  of  it.  Records  of 
Courts  are  not  laws. 

There  is  another  fatal  objection  to  the  admissibility  of  the 
testimony  which  was  given  to  the  jury,  and  that  is,  that  the 
instrument,  which  purported  to  be  the  transcript  of  the  trial 
of  the  right  of  property  before  Huckehy,  showed  an  ex  parte 
proceeding.  It  did  not  appear  that  the  plaintiff  in  the 
execution,  on  which  the  horse  was  seized,  had  any  notice, 
actual  or  constructive,  of  the  claim  of  Miller,  or  of  the  trial  by 
the  triers.  A  judgment  of  a  justice  of  the  peace  rendered 
against  a  party  who  had  no  notice,  implied  or  positive,  of  any 
action  pending  against  him,  and  who  made  no  appearance,  is 
a  nullity;  to  give  it  the  force  of  evidence  is  unauthorized  by 
law,  and  would  be  against  the  plainest  dictates  of  justice.  We 
do  not  say  that  if,  in  the  present  case,  process  was  really 
served  on  the  parties,  or  they  appeared  at  the  trial  without  it, 
and  Huckeby  omitted  to  enter  the  one  or  the  other  on  his 
docket.  Miller  could  not  have  supplied  the  defect  by  evidence 
aliunde,  nor  that  he  can  not  yet  do  so. 
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Per  Curiam. — The  judgment  is  reversed,  and  the  verdict 
set  aside  with  costs.     Cause  remanded,  &c. 
J.  A.  Brackenridge,  for  the  plaintiffs. 
S.  C.  Stevens  and  J.  E.  E.  Goodlet  for  the  defendant. 


[*420]  *Barbee  v.  Inman,  in  Chancery. 

A  CONVEYANCE  of  real  estate  was,  by  the  contract  of 
the  parties,  to  be  executed  on  payment  of  the  purchase-money ; 
and  the  money  was  to  be  paid  on  or  before  the  first  of  May, 
1834.  The  money  was  tendered,  and  the  deed  demanded,  on 
the  29th  of  April,  1834.  Held,  that  the  tender  and  demand 
were  valid. 

If  the  vendor  in  such  case,  having  by  the  contract  the  right 
to  designate  the  point,  between  two  given  points,  for  the 
beginning  corner  of  the  tract,  refuse,  when  properly  applied 
to,  to  exercise  that  right,  the  point  may  be  designated  by  the 
vendee.     See  14  Ind.,  12;  5  Id.,  517. 


Wiley,  on  the  Relation,  &c.,  v.  Shank  and  Another, 
in  Error. 

A  CONTRACT  by  which  two  persons  by  name,  describing 
themselves  as  trustees  of  a  certain  school  district,  agree  that 
the  "trustees"  shall  pay  a  teacher  a  certain  sum  for  his  ser- 
vices, and  which  is  executed  by  those  persons  in  their  own 
names,  is  binding  upon  them  individually. 

In  a  justice's  Court,  an  article  of  agreement  between  the 
parties,  containing  conditions  precedent  to  be  performed  by 
the  plaintiff,  may  be  filed  as  the  cause  of  action,  without  an 
averment  of  performance  of  the  conditions.    See  5  Blackf ,  339. 
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Foley  and  Another  v.  Knight. 

Right  of  Property — Evidence. — On  a  trial  of  the  right  of  property  taken 
in  execution,  the  debtor's  possession  of  the  goods  after  his  executing  an 
absolute  bill  of  sale  of  them  to  the  claimant,  may  be  shown,  by  parol 
evidence,  not  to  be  fraudulent. 

ERROR  to  the  Henry  Circuit  Court.  The  judgment  of 
the  Circuit  Court  was  for  Knight,  the  claimant. 

Dewey,  J. — This  was  a  trial  of  the  right  of  property  seized 
by  execution.  The  claimant  gave  in  evidence  an 
^421]  absolute  bill  *of  sale  from  the  defendant  in  execution, 
by  which  it  appeared  that  the  latter  had  bargained, 
sold,  and  delivered  to  him  the  property  in  question.  He  was 
then  suffered  to  prove  by  parol  what  was  the  consideration  of 
the  sale,  and  to  explain  the  subsequent  possession  of  the  prop- 
erty by  the  vendor,  with  a  view  to  rebut  the  presumption  of 
fraud  arising  from  that  circumstance. 

The  admission  of  the  parol  testimony  was  objected  to;  and 
it  is  now  contended  that  the  Circuit  Court  erred  in  admitting 
it,  on  the  ground  that  it  contradicted  the  bill  of  sale.  Had  it 
really  done  so,  the  testimony  would  certainly  have  been  illegal; 
but  we  do  not  perceive  that  it  had  that  effect.  If  parol  testi- 
mony had  been  introduced  to  prove  that  the  understanding  or 
agreement  of  the  parties,  as  a  part  of  the  contract  of  sale,  was, 
that  the  vendor  should  retain  possession  of  the  property,  it 
would  have  been  inadmissible.  Such,  however,  does  not  appear 
to  have  been  its  design  or  effect;  its  tendency  was  merely  to 
show  that  the  subsequent  possession  of  the  seller  was  not 
fraudulent ;  and,  in  this  point  of  view,  it  comes  directly  within 
the  decisions  of  this  Court  in  the  cases  of  Hankins  et  al.  v. 
Ingols,  and  Watson  et  al.  v.  Williams  et  al.,  decided  at  the  May 
term,  1835.    In  those  cases  such  testimony  was  held  to  be  legal. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

./.  Rariden  and  J.  S.  Nevmian,  for  the  plaintiffs. 

C.  B.  Smith  and  D.  Macy,  for  the  defendant. 
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Elliott  and  Another,  Administrators,  v.  Armstrong. 

Chaxcery  Jukisdiction. — A  suit  in  chancery  lies  for  an  account  of  mesne 
profits  after  a  recovery  in  ejectment,  if  the  bill  claims  a  discovery  and 
shows  a  right  to  it. 

Occupying  Claimant. — If  the  occupant  of  land  evicted  by  a  better  title  be 
entitled,  under  the  occupying  claimant  law,  to  a  compensation  for  his  im- 
provements, he  is  only  liable  for  the  rents  and  profits  of  the  land  without 
the  improvements. 

APPEAL  from  the  Dearborn  Circuit  Court. 

Blackford,  J. — Samuel  Elliott  filed  a  bill  in  chancery  in 
the  Dearborn  Circuit  Court  against  Walter  Armstrong. 
[*422]  *The  bill  states  that  in  1804  or  1805,  the  complain- 
ant purchased  lot  numbered  171,  in  the  town  of 
Lawrenoeburgh,  from  the  proprietor  of  the  town,  took  |X)sses- 
sion  of  the  lot,  and  made  some  improvements  on  it,  and,  in 
1812,  received  a  deed  for  the  lot  from  the  proprietor;  that 
afterwards,  in  1812,  during  the  complainant's  absence  from  the 
country,  the  defendant,  knowing  the  complainant  to  be  the 
owner  of  the  lot,  took  possession  of  it,  and  commenced  making 
improvements  on  it;  but  that  before  any  improvements  of 
much  value  were  made,  the  complainant's  agent  informed  the 
defendant  that  the  lot  was  the  complainant's,  and  that  he 
ought  not  to  make  the  improvements;  that,  in  1819,  the  com- 
plainant commenced  an  action  of  ejectment  against  the  defend- 
ant, in  the  Dearborn  Circuit  Court,  and,  in  1821,  recovered  a 
judgment  in  the  suit  for  the  premises  in  question;  and  that 
the  defendant,  afterwards,  filed  a  bill  in  chancery  against  the 
complainant,  claiming  an  equitable  title  to  the  lot,  but  that 
his  bill  was  dismissed. 

The  bill  further  states  that,  since  1812,  the  defendant  has 
been  in  possession  of  the  lot,  and  has  received  the  rents  and 
profits;  that  the  defendant  claims  a  large  amount  for  improve- 
ments made  by  him  on  the  lot;  that  the  complainant  can  not 
obtain  possession  until  the  accounts  between  the  parties  for  the 
rents  and  profits  and  improvements  are  settled;  and  that  proof 
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of  the  amount  of  the  rents  received  by  the  defendant  can  be 
obtained  only  by  his  own  answer. 

The  bill  prays  that  the  defendant  may  answer  the  allegations 
of  the  bill ;  that  an  account  may  be  taken  of  the  value  of  the 
improvements  and  of  the  rents  and  profits;  and  that  after 
deducting  the  value  of  the  improvements  from  the  amount  of 
rents  and  profits,  the  complainant  may  have  a  decree  for  the 
balance,  and  be  permitted  to  issue  an  habere  facias  possessionem 
on  his  judgment  in  ejectment. 

The  defendant  answers  as  follows :  That  one  Jacob  Horner f 
for  a  valuable  consideration,  bought  the  lot  of  the  proprietor 
of  the  town;  that  the  defendant,  in  1816,  bought  it  from 
Horner,  and  received  a  deed  for  it  from  him,  believing  Horner 
to  be  the  bona  fide  owner  of  the  lot ;  that  the  defendant,  pre- 
viously to  1819,  erected  large  and  valuable  buildings  on  the 
lot,  supposing  it  to  be  his,  without  any  notice  of  the  com- 
plainant's claim,  and  has,  since  1818,  paid  large  sums 
[*423]  for  taxes  *on  the  lot,  and  received  the  rents,  which 
rents,  on  an  average,  have  not  exceeded  |153  a  year; 
and  that  the  judgment  in  ejectment  and  proceedings  in  chan- 
cery relative  to  the  lot,  are  as  stated  in  the  bill. 

To  this  answer  the  complainant  filed  a  general  replication. 

At  this  stage  of  the  cause,  a  jury,  impanneled  on  the 
defendant's  motion  for  the  purpose,  made  the  following  assess- 
ment :  that  the  value  of  the  lasting  and  valuable  improvements 
made  on  the  lot  by  the  defendant  before  the  first  of  October^ 
1819,  when  he  received  notice  of  the  adverse  claim,  is  $2,000; 
that  the  lot  has  sustained  no  damage  by  waste  or  cultivation ; 
and  that  the  value  of  the  lot,  at  the  time  of  the  judgment  in 
ejectment,  without  the  improvements,  was  $500.  This  assess- 
ment being  thus  returned,  the  complainant  made  his  election 
to  pay  for  the  improvements  as  assessed  by  the  jury.  The 
complainant  then  filed  a  supplemental  bill,  alleging  the  assess- 
ment of  the  jury  and  his  election  to  pay  for  the  improvements, 
and  praying  that  an  account  might  be  taken  of  the  rents  and 
profits,  &c.  This  supplemental  bill  was  answered,  and  the 
answer   replied  to.     On  the  suggestion  of  the   complainaut's 
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death,  the  suit  was  revived  in  the  name  of  his  administrators; 
and  the  cause  was  then  submitted  on  the  bill,  answer,  exhibits, 
and  depositions. 

The  Circuit  Court  dismissed  the  bill  at  the  complainants' 
costs. 

We  think  that  the  Court,  in  dismissing  this  bill,  committed 
an  error. 

The  defendant  contends,  that  a  court  of  chancery  has  no 
jurisdiction  of  the  subject-matter  of  the  suit;  but  in  this  he 
is  mistaken.  The  bill  claims  a  discovery  and  shows  a  right  to 
it;  and,  Avhen  that  is  the  case,  it  is  settled  that  the  court  of 
chancery,  where  the  claim  is  for  an  account  of  rents  and 
profits,  may  finally  settle  the  whole  merits  of  the  cause.  Jer- 
emy's Eq.  506. 

The  defendant  also  contends,  that  the  suit  for  mesne  profits 
will  not  lie  until  the  improvements  are  paid  for.  It  is  a 
sufficient  answer  to  this  objection,  without  looking  any  further, 
to  observe  that,  at  the  time  this  bill  was  filed,  it  does  not 
appear  that  the  defendant  had  suggested  that  he  had  any 
demand  for  improvements,  or  that  he  had  attempted  to  have 

their  value  assessed. 
[*424]  *In  looking  into  the  merits  of  this  suit,  we  find 
that  the  complainants  have  a  just  claim  to  a  consid- 
erable amount  for  rents  and  profits;  and  that  the  value  of  the 
improvements  has  been  assessed  by  a  jury  at  $2,000.  It 
appears  to  us,  that  the  only  real  matter  in  controversy  between 
the  parties,  is  as  to  the  rule  by  which  the  amount  of  the  rents 
and  profits  is  to  be  estimated.  The  defendant  has  had  the  use 
of  the  complainants'  lot,  and  is  bound  to  pay  a  fair  rent  for  it; 
but  he  is  entitled  to  the  use  of  the  buildings  free  of  rent, 
because  they  were  erected  at  his  own  expense,  and  because  he 
has  by  the  statute  a  right  to  their  possession,  until  he  is  paid 
for  them  by  the  complainants.  With  this  view  of  the  subject, 
we  have  examined  the  testimony  in  the  cause,  and  have  come 
to  the  following  conclusion :  The  decree  of  the  Circuit  Court 
dismissing  the  bill  must  be  reversed.  The  complainants 
must  be  charged  with  the  sum  of  $2,000,  that  being  the  value 
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of  the  improvements  as  assessed  by  the  jury;  and  they  must 
be  credited  with  the  sum  of  $800  for  the  rents  and  profits. 
This  amount  of  the  rents  and  profits  is  fixed  at  what  we  con- 
sider to  be  the  value  of  the  rent  for  the  lot,  without  the 
improvements,  under  the  circumstances  of  the  case,  from  the 
commencement  of  the  action  of  ejectment  until  the  rendition 
of  this  decree.  A  balance  will  thus  be  left  in  favour  of  the 
defendant  of  $1,200. 

Sullivan,  J.,  having  been  concerned  as  counsel  in  the 
cause,  was  absent. 

Per  Curiam. — The  decree  of  the  Circuit  Court  is  reversed. 

It  is  decreed  that  the  complainants,  upon  their  payment  to 
the  defendant  of  $1,200  without  interest,  within  twelve  months 
from  this  day,  have  the  possession  of  the  2)remises,  when  the 
said  money  shall  be  so  paid.  It  is  also  decreed,  that  the 
defendant  pay  the  complainants  their  costs  in  this  Court. 

G.  H.  Dunn,  D.  J.  Caswell,  E.  W,  Chester,  and  C.  H.  Test, 
for  the  appellants. 

S.  C.  Stevens,  for  the  appellee. 


[425]  *Case  v.  Winship. 

Chattel  Mortgagk — Possession  of  Goods. — The  mortgagee  of  goods  (the 
mortgage  being  silent  on  the  subject)  is  entitled  to  their  immediate  pos- 
session. 

Same — Parol  Evidence. — Parol  evidence  is  not  admissible  to  show  that  it 
was  the  understanding  of  the  parties  to  such  mortgage,  at  the  time  of  its 
execution,  that  the  mortgagor  should  retain  possession  of  the  goods  until 
forfeiture. 

ERROR  to  the  Franklin  Circuit  Court. 

Sullivan  J. — This  is  an  action  of  replevin.  The  decla- 
ration charges  the  defendant.  Case,  with  taking  and  unlawfully 
detaining  certain  goods  and  chattels,  the  property  of  the 
plaintiff.  The  defendant  pleads  property  in  himself.  Repli- 
cation and  issue.     The  cause  was  tried  by  a  jury,  who  found 
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a  verdict  for  the  plaintiff,  on  wWch  judgment  was  rendered  by 

the  Court. 

It  appears  from  a  bill  of  exceptions  filed  in  the  cause,  that 
the  defendant  below  and  one  Henry  Case  were  indebted  to  t\u 
plaintiff  in  three  several  notes  of  hand,  for  $50.14  each,  pay- 
able in  six,  twelve  and   eighteen  months,  dated  the  7th  of 
September,  1836;  and  that  on  the  21st  of  September,  the  de- 
fendant and  H.  Case  did,  by  their  certain  deed,  bargain  and 
sell  to  the  plaintiff  below  the  goods  and  chattels  named  and 
described  in  the  plaintiff's  declaration,  to  have  and  to  hold  the 
same  to  said  Winship,  his  heirs  and  assigns  forever.     To  this 
grant  there  was  a  condition,  setting  forth  that  if  the  grantors, 
their  executors,  &c.,  should  well  and  tmly  pay  to  said  Winship 
the  full  amount  of  the  notes,  &c.,  as  they  should  fall  due,  then 
the  conveyance  was  4o  be  void.     The  plaintiff  below  founded 
his  right  to  the  possession  of  the  property  on  the  above-named 
mortgage-deed.     On  the  trial  in  the  Circuit  Court  the  defendant 
offered  to  prove  by  parol  evidence,  that  it  was  the  understand- 
ing of  the  parties,  at  the  time  of  the  execution  of  said  instru- 
ment,  that   the   property  mortgaged   should   remain   in   the 
possession   of  the   defendant  until  forfeiture,  but  the  Court 
would  not  permit  the  testimony  to  be  given,  to  which  opinion 
of  the  Court  the  defendant  excepted,  &c. 

The  plaintiff  in  error  insists,  1st,  that  the  mortagee  is  not 
entitled  to  the  possession  of  the  property  until  after  forfeiture; 
and  2d,  that  the  Circuit  Court  erred  in  not  admitting  parol 
testimony  to  explain  the  understanding  of  the  parties  at  the 

time  of  the  execution  of  the  mortage.  ' 

r*426]  *It  has  been  repeatedly  decided  by  the  Courts,  that 
if  a  man  makes  an  absolute  sale  of  goods,  and  con- 
tinues in  possession  of  them  as  visible  owner,  with  the  consent 
of  the  buyer,  the  sale  is  primxi  facie  fraudulent  as  to  creditors. 
The  case  of  a  mortgage  of  goods  forms  no  exception  to  the 
general  rule.  A  reason  why  possession  must  accompany  and 
follow  the  deed  is,  that  retaining  the  property  by  the  vendor 
enables  him  to  impose  upon  mankind  by  false  appearances. 
This  reason  applies  with  as  much  force  to  a  mortgage  of  goods 
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when  possession  is  not  delivered,  as  it  does  to  an  absolute  sale. 
In  Ryall  v.  Roivles,  1  Ves.  Sen.,  348,  S.  C,  1  Atk.  Rep.,  170,  it 
is  held  that  a  pawn  is  not  complete  until  delivery ;  but  that  on 
a  conditional  or  absolute  sale,  the  sale  is  complete  by  the  con- 
tract, and  the  party  is  entitled  to  a  delivery  of  the  goods  as 
soon  as  he  has  paid  the  price.  As  between  the  mortgagor  and 
mortgagee  a  delivery  is  perhaps  not  essential  to  the  validity  of 
the  mortgage ;  but  this  in  no  wise  proves  that  the  mortgagee 
is  not  entitled  to  the  posse&sion  of  the  property  if  he  demand 
it.  He  acquires,  by  the  mortgage,  a  special  property  in  the 
goods,  and  may  detain  them  for  his  security.  If  not  redeemed 
according  to  the  contract,  his  right  becomes  absolute.  In 
2  Kent's  Comm.,  3d  ed.,  515,  et  seq.,  the  author  sums  up  the 
doctrine  on  this  subject;  and  the  conclusion  to  be  drawn  from 
it  is  that  a  vendee  in  the  case  of  an  absolute  sale,  and  a  mort- 
gagee in  the  case  of  a  mortgage,  are  each  entitled  to  the  imme- 
diate possession  of  the  j^roperty  sold  or  mortgaged. 

On  the  second  point  made  by  the  plaintiff  in  error,  we  con- 
ceive the  law  to  be  well  settled.  The  Circuit  Court  did  not 
err  in  refusing  to  admit  parol  testimony  to  explain  the  under- 
standing of  the  parties  at  the  time  of  making  the  mortgage 
Parol  testimony  will  not  be  admitted  to  vary  or  add  to,  extend 
or  limit  the  terms  of  an  agreement  in  writing.  Nothing,  says 
Ld.  Thurlow,  in  4th  Bro.  C.  C,  519,  can  be  added  to  a  written 
agreement,  unless  there  be  a  clear,  subsequent,  independent 
agreement  varying  the  former;  but  not  where  it  is  matter 
passing  at  the  same  time  with  the  written  agreement.  Where 
a  Written  agreement  for  the  sale  of  goods  is  silent  as  to  the 
time  of  delivery,  the  law  implies  a  contract  to  deliver  them 
within  a  reasonable  time,  and  in  such  case  evidence  is  inad- 
missible of  a  contemporaneous  oral  contract  by  the  pur- 
chaser to  take  them  away  immediately.  Greaves  v. 
[*427]  Ashlin,  3  *Camp.,  426.  In  Colman  v.  Pachard,  16 
Mass.,  39,  the  Court  decided,  that  parol  evidence 
was  not  admissible  to  prove  that,  at  the  time  of  making  the 
mortgage,  it  was  agreed  that  the  mortgagor  should  continue  in 
possession  until  he  should  fail  to  perform  the  condition  of  the 
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mortgage.  I^umei'ous  cases  might  be  cited  illustrating  and 
enforcing  this  principle,  all  of  which  show  that  the  decision 
of  the  Circuit  Court  in  this  case  is  correct.  It  is  to  be 
presumed  that  the  parties  in  exjjressing  their  intention, 
expressed  the  whole  of  it;  and  we  can  not  perriiit  their 
intention  to  be  changed  by  the  operation  of  parol  testimony. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  To 
be  certified,  &c. 

J.  Ryman,  for  the  plaintiff. 

G.  Holland^  for  the  defendant. 


Geiffith,  Administrator,  v.  Fischli. 

PiiEADiNG. — A  plea  professing  to  answer  the  whole  declaration,  but  only 
answering  a  part,  is  bad  on  general  demurrer. 

Same  Administeator  de  bonis  non. — In  a  suit  by  an  administrator  de  bonis 
non  against  a  debtor  of  the  original  intestate,  the  declaration  must  state  the 
name  of  the  previous  administrator,  and  aver  that  the  money  had  not  been 
paid  him,  nor  to  the  original  intestate,  nor  to  the  plaintiff. 

ERROR  to  the  Jackson  Probate  Court. 

Sullivan,  J. — Debt  by  Griffith,  administrator  de  bonis  non 
of  31.  G.  C.  Wood,  against  Fischli,  on  two  records  of  judg- 
ment rendered  by  a  justice  of  the  peace  against  Fischli. 
After  setting  out  the  records,  the  declaration   avers,  "  that  on 

the day   of in    the  year at  said    county,  the 

said  Wood  died  intestate,  leaving  estate  whereof  administra- 
tion de  bonis  non,  afterwards,  to  wit,  on  the day  of 

at  said  county,  was  granted,  to  the  said  Griffith,  &c.  Never- 
theless the  said  Fischli  did  not,  &c.,  but  hitherto  has  wholly 
failed,  neglected,  and  refused,  to  pay  the  said  several  sums  of 
money  either  to  the  said  Wood  in  his  life-time,  or  to  the  said 
Griffith,  administrator  as  aforesaid,  at  any  time  since,  &c." 
The  defendant  filed  a  plea  professing  to  answer  the 
[*428]  whole  ^declaration,  but  leaving  unanswered  a  material 
part  of  it.  The  plaintiff  replied  to  the  plea,  and 
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the  defendant  demurred  to  the  replication.  Issue  having  been 
made  on  the  demurrer,  the  Court  decided  that  the  demurrer  to 
the  replication  was  well  taken,  and  final  judgment  was 
rendered  against  the  plaintiif. 

It  is  not  now  necessary  to  determine  whether  the  replication 
be  good  or  bad.  The  plea,  because  in  its  commencement  it 
professes  to  answer  more  than  it  afterwards  answers,  and 
leaves  a  material  part  of  the  declaration  unanswered,  is  defec- 
tive. 1.  Ch.  Plead.,  509,  510 ;  6  Johns.,  63 ;  1  Blackf.,  99. 
The  demurrer,  however,  requires  us  to  look  into  all  ti 
pleadings  filed  in  the  cause,  and  to  give  judgment  against  th- 
party  whose  pleading  was  first  defective  in  substance. 

The  declaration  in  this  record  is  substantially  defectivf- 
The  plaintiff  sues  as  administrator  de  bonis  non.  An  admiu 
istrator  de  bonis  non  is  one  to  whom  administration  afresh  of 
the  goods  of  a  deceased  person,  not  administered  by  a  former 
executor  or  administrator,  has  been  committed.  The  declara- 
tion omits  to  state  who  the  executor  or  administrator  of  Wood 
was,  to  whom  the  present  plaintiff  is  successor,  and  omits  to 
aver  that  the  defendant  did  not  pay  the  amount  sued  for,  nor 
any  part  thereof,  to  said  executor  or  administrator.  It  avers 
that  the  defendant  did  not  pay  the  sums  of  money  sued  for, 
either  to  said  Wood  in  his  life-time,  or  to  said  Griffith  at  any 
time  since.  This  may  be  true,  and  yet  the  defendant  may 
have  paid  the  debt  to  a  person  authorized  by  law  to  receive  it, 
that  is,  to  the  predecessor  of  Griffith  in  the  administration  of 
Wood's  estate. 

The  total  omission  of  a  breach,  or  the  defective  statement 
of  it,  so  that  thereby  the  contract  does  not  appear  to  luive 
been  broken,  is  bad  on  general  demurrer.  It  would,  it  seeitiSj 
be  bad  after  verdict.  Vide  Hobart,  198,  233;  1  Sid.,  -14u. 
Lunn  v.  Payne  6  Taunt.,  140;  SieMemore  v.  T.hissleton,  6 
Maule  &  Selw.,  9;  7  Prince,  550. 

Per  Curiam. — The  judgment  is  affirmed.  To  be  certified, 
&c. 

A.  C.  Griffith,  for  the  plaintiff. 

IT.  P.   Thornton,  for  the  defendant. 
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[*429]  *Brown,  Executor,  v.  Trulock. 

JtTDGMENT — AcTiov  ON  CoNSlDEKATiON. — The  Want  or  failure  of  considera- 
tion is  no  defense  to  an  action  of  debt  on  a  judgment  rendered  in  this 
State  by  a  justice  of  the  peace,  (a) 

APPEAL  from  the  Scott  Circuit  Court.  The  demurrers  to 
the  special  pleas  in  this  case  were  overruled  by  the  Court  be- 
low, and  a  judgment  was  there  rendered  for  the  defendant. 

Sullivan,  J. — This  is  an  action  of  debt  founded  upon  the 
record  of  a  judgment  of  a  justice  of  the  peace  of  Scott  county. 
To  the  declaration  the  defendant  pleaded,  1st,  nil  debet,  on 
which  the  plaintiff  joined  issue;  2d,  that  the  judgment 
obtained  by  the  plaintiff  against  the  defendant  before  the 
justice  of  the  peace,  was  obtained  by  fraud,  &c.,  in  this,  that 
the  plaintiff  agreed  with  the  defendant  that,  in  consideration 
that  he  the  defendant  would  confess  said  judgment,  he  the 
plaintiff  as  executor,  &c.,  would  assign  to  the  defendant  a 
certain  judgment  on  the  docket  of  one  Arthur  Watts,  a  justice 
of  the  peace,  against  Nathan  Baker,  which  judgment  though 
often  requested  he  had  not  assigned,  but  fraudulently,  &c.,  had 
failed  so  to  do.  The  third  plea  avers  in  general  terms,  that 
the  consideration  for  which  the  judgment  was  confessed  has 
wholly  failed ;  and  the  fourth  plea  is,  that  the  judgment  was 
confessed  without  any  consideration  whatever.  To  the  second, 
third  and  fourth  pleas  the  plaintiff  demurred.  The  second 
plea  is  called  by  the  defendant  a  plea  of  fraud,  but  we  regard 
it  as  a  plea  of  failure  of  consideration.  It  differs  from  the 
third  plea  only  in  this,  that  it  contains  certain  special  aver- 
ments setting  forth  the  consideration  on  which  the  judgment 
below  was  confessed,  and  how  that  consideration  has  failed,  all 
of  which  are  omitted  in  the  third  plea. 

The  principal  question  for  us  now  to  decide  is,  whether  in 
an  action  of  debt  on  a  judgment  between  the  same 
[*430]     parties,  the    ^consideration   on  which   the  judgment 
was  obtained  can  be  inquired  into  by  plea. 
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Debts  of  record  being  sanctioned  in  their  creation  by  a 
Court  of  competent  jurisdiction,  have  certain  particular  prop- 
erties which  distinguish  them  from  all  other  kinds  of  debts. 
One  of  these  properties  is,  that  they  can  not  in  general  by 
pleading  be  impeached,  or  affected  by  any  supposed  defect  or 
irregularity  in  the  transaction  on  which  they  are  founded. 
Anciently,  it  was  a  settled  rule  and  maxim  of  the  law  that 
nothing  should  be  averred  against  a  record,  nor  should  any 
plea  or  even  proof  be  admitted  to  the  contrary.  At  -the 
present  day  this  rule  is  subject  to  some  exceptions;  as  where 
the  defendant  in  the  original  action  had  not  notice  of  the  suit; 
or  where  the  court  had  not  jurisdiction  of  the  person,  or  of 
the  subject-matter  in  controversy.  So,  where  a  judgment  has 
been  signed  upon  a  warrant  of  an  attorney  given  upon  an 
unlawful  consideration,  or  obtained  by  fraud,  the  Court  will 
afford  relief  upon  a  summary  application.  See  Cole  v.  Drishell, 
1  Blackf.  Rep.  16;  HoU  v.  Alloway,  2  ib.,  108;  7  Petersd., 
521;  Doug.,  196;  Cowp.,  727.  The  rule,  however,  is  not  so 
far  relaxed,  as  to  authorize  a  defendant  to  avoid  a  judgment 
entered  by  a  court  of  competent  authority  on  his  own  confes- 
sion, on  the  ground  that  he  confessed  it  without  consideration, 
or  that  the  consideration  has  failed.  To  what  extent  a  court 
of  equity  would  afford  relief  in  such  cases,  is  not  for  us  at  this 
time  to  decide.  It  is  sufficient  now  to  say,  that  a  party  to 
such  a  judgment  as  is  set  forth  in  the  declaration  in  the  present 
case,  is  estopped  at  law  from  inquiring  by  plea  into  the  regu- 
larity of  the  judgment,  or  impeaching  the  consideration  on 
which  it  was  founded.  Till  a  judgment  rendered  by  a  court 
of  competent  jurisdiction  is  set  aside  or  reversed,  it  is  conclu- 
sive between  the  parties,  as  to  the  subject-matter  of  it,  to  all 
intents  and  purposes.  Frenah  v.  Shotwell,  5  J.  C.  R.,  555; 
S.  C.  6  id.,  235,  and  the  authorities  there  cited.  Third  persons 
may  show,  that  a  judgment  by  which  their  interests  are 
affected  was  fraudulent  and  covinous,  for  strangers  ought  not 
to  be  bound  by  such  a  proceeding;  but  it  is  a  general  rule  that 
a  person  who  was  a  party  to  the  proceeding,  or  who  might  have 
been  a  party  to  it,  can  not  show  fraud  or  want  of  considera- 
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tion  in  the  subject-matter  of  it,  in  order  to  repel  the  judgment. 
1  Stark,  on  Ev.,  252,  3,  4.  These  remarks  are  not 
[*431]  intended  to  *  apply  to  a  case  wiiere  the  judgment  has 
been  procured  by  misrepresentation  and  falsehood. 
In  such  cases,  properly  made,  a  court  of  law  is  competent  to 
afford  relief. 

It  is  to  be  further  noticed  in  this  case,  that  the  judgment 
attempted  to  be  impeached  is  a  judgment  by  confession.  The 
Court  acted  upon  the  consent  of  the  parties,  and  if  such  a 
judgment  is  not  conclusive  between  the  parties  to  it,  there 
will  be  no  end  to  litigation.  He  who  confesses  a  judgment, 
says  Chancellor  Kent,  in  French  v.  Shotwell,  or  suffers  it  to 
pass  by  default,  is  concluded  from  defense,  according  to  the 
general  language  of  the  cases. 

The  defendant,  however,  contends,  that  notwithstanding  the 
pleas  may  be  defective,  the  plaintiff  ought  not  to  have  judg- 
ment, because  he  sued  and  obtained  judgment  before  the 
justice  of  the  peace  in  his  character  of  executor,  and  therefore 
the  justice  had  not  jurisdiction  of  the  cause.  If  the  plaintiff 
sued  on  a  contract  made  with  the  testator,  the  justice  of  the 
peace  had  not  jurisdiction  of  the  case,  because  he  sued  in 
another's  right,  but  he  may  have  recovered,  and  we  presume 
did  recover,  before  the  justice  in  his  own  right,  and  on  a 
contract  made  with  himself.  If  so,  this  case  is  not  within  the 
reason  of  the  decision  in  the  case  of  Simonds  v.  Colvert.  On 
the  contrary,  the  jurisdiction  of  the  justice  extended  to  the 
case,  and  he  had  competent  power  and  authority  to  deter- 
mine it.(l) 

It  is  also  contended  by  the  defendant's  counsel,  that  the 
plaintiff's  declaration  is  defective,  because  it  does  not  aver 
that  the  justice  of  the  peace,  on  whose  transcript  this  suit  was 
brought,  had  jurisdiction  of  the  case.  It  is  true  there  is  no 
distinct  averment,  in  the  usual  form,  that  the  justice  had 
jurisdiction  of  the  case,  but  the  declaration  sufficiently  shows 
that  the  case,  as  to  person,  amount,  and  subject-matter,  was 
within  his  jurisdiction,  which  is  sufficient  on  general  de- 
murrer. 

Vol.  IV.— 31  (481) 
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Per  Curiam. — The  judgment  is  reversed,  and  the  proceed- 
ings subsequent  to  the  first  plea  set  aside,  with  costs.  Cause 
remanded,  &q. 

S.  C.  Stevens  and  M.  G.  Bright,   for  the  plaintiff. 

/.  G.  Marshall  and  C.  H.  Test,  for  the  defendant. 

{l)Vide  note  to  Simonda  v.  Colvert,  Vol.  2  of  these  Rep.,  413;  Kev.  StaU, 
1838,  p.  364,  6. 


[*432]  *Gray  v.  Woods,  in  Error. 

EQUITY  relieves  against  mistakes,  as  well  as  against 
fraud,  in  a  deed  or  other  written  contract;  and  parol  evidence 
is  admissible  to  prove  the  mistake,  though  it  be  denied  in  the 
answer.  Gillespie  et  ux.  v.  Moon,  2  Johns.  C.  E,.,  585.  But 
equity  will  not  interpose  in  such  case,  unless  there  be  the 
clearest  and  most  satisfactory  proof  of  the  mistake  and  of  the 
agreement  between  the  parties.  Lyman  v.  The  United  Ins. 
Co.,  Id.,  630. 

The  notice  to  a  purchaser  of  a  previous  unrecorded  convey- 
ance for  the  land  is  not  binding,  unless  it  be  given  by  a  person 
interested  in  the  property,  and  in  the  course  of  the  treaty  for 
the  purchase.  A  purchaser  will  not  be  bound  by  notice  in  a 
previous  transaction  which  he  may  have  forgotten.  Sugd.  on 
Vend.,  490 ;  See  9  Ind.,  126. 


Dougherty  v.  Mason,  in  Error. 

IF  the  papers  in  an  appeal  from  the  judgment  of  a  justice 
be  not  filed  in  time,  the  appellee  may,  for  that  reason,  have 
the    appeal    dismissed    on    motion;,   but    if.    without    making 
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the  objection,  he  go  to  trial  on  the  merits,  the  objection  is 
waived. (1) 

The  circumstance,  that  on  a  trial  of  a  cause  before  a.  A  B,  a. 
justice,  without  a  jury,  the  justice  was,  with  consent  of  par- 
ties, assisted  by  C  D,  another  justice,  who  sat  and  consulted 
with  him  on  the  trial,  is  no  objection  to  the  judgment  pro- 
nounced in  the  cause  by  A  B. 

(l)The  justice's  failure  to  ule  the  papers  in  time  is  not  now  a  cause  for 
dismissing  the  appeal.    Stat.,  1839,  p.  87. 


1*433]         *DouGHTON  V.  Tillay  and  Others. 

Pleadings  in  other  Cases  as  Evidence. — A  paper  purporting  to  be  an 
answer  to  a  bill  of  discovery,  and  to  have  been  sworn  to  before  a  magistrate 
in  Kentucky,  was  ofiered  in  evidence  in  a  suit  at  law.  Held,  that  to  render 
the  paper  admissible  evidence  as  an  answer,  there  should  be  proof  of  its 
having  been  filed  as  such,  of  the  signature  of  the  party  to  it,  and  of  the 
oflBcer  to  the  attestation.  Hdd,  also,  that  to  its  admission  as  a  voluntary 
afiidavit,  proof  of  the  party's  signature  and  of  its  having  been  legally  sworn 
to,  was  necessary ;  and  that  as  a  written  acknowledgment  of  the  party, 
proof  of  his  signature  was  necessary  to  its  admission. (a) 

Admissions  of  Partnee. — Qv4xre,  whether  the  admissions  of  one  partner, 
made  after  the  dissolution  of  the  partnership,  are  admissible  evidence 
against  the  firm  ?(6) 

APPEAL  from  the  Floyd  Circuit  Court. 

Blackford,  J. — Tillay  and  others,  as  partners,  brought  an 
action  of  assumpsit  against  Doughton  on  a  promissory  note. 
The  defendant  pleaded  the  general  issue.  The  cause  was  sub- 
mitted to  the  Court,  and  a  judgment  rendered  for  the  plaintiffs. 

After  the  plaintiffs  had  closed  their  testimony,  the  defendant 
read  a  bill  of  discovery  which  had  been  filed  by  him  against 
the  plaintiffs,  and  then  offered  to  read  as  evidence  a  paper 

(rt)See  Johnson  v.  Prather,  5  Blackf.,  411 ;  Draper  v.  Williams,  8  Id.,  674  ;    Wright  T.  Bundf, 
11  Ind.,  398. 

(h)See  Dickerson  v.  Tucker,  12  I-iul.,  223. 
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containiug  an  admission  that  the  note  sued  on  was  paid,  and 
purporting  to  be  the  answer  of  Tillay,  one  of  the  plaintiffs,  to 
the  bill  of  discovery.  The  admission  of  this  paper  as  evidence 
was  objected  to,  and  the  objection  sustained.  The  bill  of  dis- 
covery is  not  made  a  part  of  the  record,  but  the  paper  pur- 
porting to  be  an  answer  to  it  is  before  us.  This  paper  has  the 
name  of  Tillay  attached  to  it,  and  is  certified  by  a  person 
styling  himself  a  justice  of  the  peace  in  the  State  of  Kentucky, 
as  having  been  sworn  to  before  him.  The  record  shows  that 
the  admission  contained  in  the  paper  offered  in  evidence,  was 
made  after  the  dissolution  of  the  partnership  of  the  plaintifl'i 

There  is  but  one  error  assigned;  and  that  is,  that  the  Couit 
erred  in  not  permitting  the  paper  in  question  to  be  read  as 
evidence. 

It  is  said  that  the  paper  purported  to  be  an  answer  to  a  bill 
of  discovery,  and  that  as  such  it  was  offered.  It  is  not  usual, 
in  civil  cases,  to  introduce  the  original  answer.  When  an 
answer  in  chancery  is  proposed  to  be  read  as  evidence  in  such 
case,  the  ordinary  mode  is  to  procure  from  the  proper  office 
examined  copies  of  the  bill  and  answer.  Roscoe  on  Ev.,  57. 
It  is  only  in  criminal  cases,  and  cases  partaking  of 
[*434]  that  ^character,  that  the  original  answer  is  required. 
Lady  Dartmouth  v.  Roberts,  16  East,  334.  And  when 
the  original  is  offered,  the  signature  of  the  party  to  the  answer, 
and  of  the  proper  officer  to  the  attestation,  must  be  proved. 
Rex  V.  Benson,  2  Camp.,  508.  There  could  be  no  objection, 
however,  to  the  paper  before  us,  merely  because  it  was  offered 
as  the  original  answer  instead  of  a  copy.  But  when  it  was 
offered  as  an  original  as  this  was,  the  defendant  should  have 
proved  it  to  be  entitled  to  the  character  he  gave  it.  Thete 
was  not,  however,  in  this  case,  any  proof  that  the  instrument 
had  been  filed  in  chancery,  in  the  course  of  judicial  proceed- 
ings, as  an  answer  to  a  bill  of  discovery  or  to  any  other  bill; 
nor,  had  there  been  such  proof,  was  there  any  attempt  to  intro- 
duce the  additional  evidence  which  is  necessary  in  such  cases. 

It  may  be  contended  that  the  instrument  was  at  all  events 
legal  evidence,  either  as  a  voluntary  affidavit,  or  at  least  as  the 
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written  admission  of  the  party  who  signed  it.  To  make  it 
admissible  as  a  voluntary  affidavit,  the  signature  to  it  of  Til- 
lay  should  have  been  proved,  and  there  should  have  been 
proof,  also,  that  it  had  been  sworn  to  before  the  proper  officer. 
2  Bac.  Abr.,  623.  But  there  was  no  evidence  offered  as  to 
either  of  those  requisites.  The  signature  to  the  jurat  was  not 
proved;  but  if  it  had  been,  still  Ihe  jurat  would  have  been  no 
evidence  of  Tillay's  signature  to  the  paper,  or  that  the  officer 
who  signed  the  jwat  in  Kentucky  was  authorized  to  administer 
an  oath.  To  make  the  instrument  evidence  as  a  mere  acknowl- 
edgment in  writing,  there  should  have  been  proof  that  Tillay 
had  signed  it;  but  there  was  no  such  evidence. 

It  is  clear,  therefore,  that  as  there  was  no  proof  whatever 
of  the  paper  proposed  to  be  read,  the  Court  did  right  in 
rejecting  it. 

There  is  another  objection  made  to  the  admission  of  this 
evidence:    which    is,    that    the    acknowledgment    of  payment 
contained  in  the  paper,  was  not  made  until  after  the  partner- 
ship of  the  plaintiffs  was  dissolved.    This  objection  is  not  with- 
out difficulty,  and  there  are  contradictory  decisions  respecting 
it.     It  is  believed  to  be  settled  in  England,  that  the  admis- 
sions of  one  of  the  partners  made  after  the  dissolution,  as  to 
transactions  which  occurred  during  the  partnership,  are  ad- 
missible evidence  against  the  other  partner.     Wood  v. 
[*435]     Braddick,  1  *Taunt.,  104.     Indeed,  there  is  a    late 
case  which  goes  further,  and  decides  that  though  the 
admission  of  one  of  the  partners  be  not  only  made  after  tlie 
dissolution,  but  be  of  a  payment  which  was  made  to  him  after 
the  dissolution,  the  evidence  may  be  received  to  bind  the  other 
partner.     This    is  a  decision    in   chancery    made    by    Lord 
Brougham,  with  the  concurrence  of  the  Chief  Justice  of  another 
Court.     Pritchard  v.  Draper,  1  Russ.,    &   Mylne,    191.     In 
Massachusetts,  the  case   above  cited  of  Wood  v.  Braddick   is 
decided   to  be   the   law.     Cady  v.   Shepherd,  11  Pick.,    400. 
But  in  Yew   York,  the  law  is  held  to  be  otherwise.      Walden 
V.   Sherburne,  15  Johns.,  409;  Baker  v.  Stackpoole,  9  Cowen, 
420.     And    Judge   Story,  in    delivering    the   opinion    of  the 
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Supreme  Court  of  the  United  States  in  Bell  v.  Morrison,  1 
Peters,  373,  takes  occasion  to  say,  that  the  doctrine  on  the 
subject  in  New  York  is  well  founded.  In  the  case  before  us, 
this  question  has  been  discussed  by  the  counsel  on  both  sides, 
but  its  determination  is  not  now  necessary,  and  we  shall  not 
therefore  undertake  to  decide  it. 

Dewey,  J.,  having  been  concerned  as  counsel  was  absent. 

Per  Curiam. — The  judgment  is  affirmed  with  1  per  cent. 
damages  and  costs.     To  be  certified,  &c. 

S.  C.  Stevens,  for  the  appellant. 

R.  Crawford,  for  the  appellees. 


Trimble  and  Others  v.  The  State,  on  the  Relation,  &c. 

Estoppel. — When  a  party  makes  admissions  in  the  condition  of  a  writing 
obligatory,  he  is  estopped  from  denying,  in  a  suit  on  the  obligation,  the 
facts  thus  admitted. 

Same. — If  the  declaration  show  that  the  defendant  is  estopped  to  plead  the 
facts  contained  in  his  plea,  the  plaintifl"  need  not  reply  the  estoppel  but 
may  demur,  (a) 

Vakiance. — The  declaration  averred  the  suit  to  be  "  on  the  relation  of 
Siisanna  H."  to  the  plaintiflF's  damage  "  for  the  use  of  Susan  II."  Breach, 
non-payment  "  to  the  said  Susan  H."     Held,  that  there  was  ho  variance. 

Pleading. — To  debt  on  bond,  nil  debet  is  a  bad  plea  on  general  demurrer.(6) 

EKROR  to  the  Delawai^e  Circuit  Court.  The  plaintiffs  in 
error  were  the  defendants  below ;  and  the  demurrers  to  the 
pleas  were  general. 

Sullivan,  J. — This  is  an  action  of  debt  on  a  bastardy 

bond.     The  condition  of  the  bond  recites,  that  /.    W. 

f *436]     Trimble,  one  of  *the  defendants  in  the  Court  below, 

was,  at  the  Api-il  term  of  the  Delaware  Circuit  Court, 

in  the  year  1832,  arraigned  to  answer  the  state  of  Indiana,  on 

ihe  complaint  of  Susanna  Hobaugh,  on  a  charge  of  bastardy ; 

(a)French  v.  Blanchard,  16  Ind.,  143  ;  7  Id.,  600  ;  3  Id.,  449  ;  1  Id.,  484. 
(b)EaJcU  V.  Oliver,  5  Blackf.,  3;  27  Ind.,  508. 
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that  at  the  said  term,  Trimble  having  pleaded  not  guilty,  was 
found  guilty  by  a  jury  impanneled  to  try  the  issue,  and  was 
adjudged  to  be  the  father  of  the  child;  that  the  Court 
thereupon  entered  judgroent  on  the  verdict,  and  ordered 
Trimble  to  pay  to  said  Susanna  the  sum  of  ten  dollars  in  three 
months  from  the  date  of  the  judgment,  and  twenty  dollars  in 
six  months  from  said  date,  and  to  pay  the  further  sum  of 
twenty  dollars  annually  for  six  years  in  semi-annual  payments, 
making  altogether  the  sum  of  $150.  The  breach  assigned  in 
the  declaration  is,  that  on  the  fourth  oi  July,  1832,  the  sum  of 
ten  dollars,  and  on  the  fourth  of  October,  1832,  the  further 
sum  of  twenty  dollars,  became  due  and  payable  to  the  said 
Susan  Hobaugh  according  to  the  condition  of  the  bond,  but 
the  defendants  or  either  of  them  have  not  paid  the  same,  &c. 

The  defendants  craved  oyer  of  the  bond  and  condition,  and 
pleaded,  1st,  that  there  is  no  record  of  the  supposed  recovery 
and  adjudication,  as  is  in  said  bond  alleged;  2d,  that  there  is 
no  record  of  the  supposed  recovery  and  adjudication  in 
plaintiff's  declaration  mentioned,  wherefore  said  writing 
obligatory  was  obtained  from  the  defendant  without  any  good 
or  valuable  consideration ;  3d,  that  said  I.  W.  Trimble  was 
not  the  father  of  the  supposed  bastard  child  in  the  condition 
of  said  bond  specified ;  4th,  that  on,  &c.,  at,  &c.,  the  said 
Susan  Hobaugh,  by  her  release  in  writing  sealed  with  her  seal, 
and  which  is  destroyed  by  fire  and  can  not  be  produced  here 
in  Court,  released  the  said  defendants  from  all  actions  accruing 
to  her  use  on  the  bond ;  5th,  nil  debet.  The  plaintiff 
demurred  to  the  first,  second,  third,  and  fifth  pleas,  and,  to 
the  fourth  plea,  replied  that  the  said  release  was  not  destroyed 
by  fire  in  manner  and  form,  &c. 

The  Court  sustained  the  demurrer  to  the  pleas;  and  the 
issue  on  the  fourth  plea  being  submitted  to  the  Court  for  trial, 
was  decided  in  favor  of  the  plaintiff.  Judgment  was  there- 
upon rendered,  to  reverse  which  the  present  writ  of  error  is 
brought. 

The  first,  second,  and  third  pleas,  deny  admissions  made  by 
the  defendants  in  the   condition    of  the  bond,  which    is   the 
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[*437]  ^foundation  of  the  present  suit.  AVhen  a  party 
makes  an  admission  in  an  instrument  under  his  hand 
and  seal,  he  is  estopped  from  disputing  the  facts  which  it 
recites.  If  a  condition  be  to  perform  the  covenants  in  an 
indenture,  the  party  can  hot  say  there  is  no  such  indenture. 
If  a  condition  be  to  pay  money  for  which  he  is  bound  in  a 
particular  obligation,  he  can  not  say  there  is  no  such  obliga- 
tion. If  a  condition  in  a  bond  recite  that  a  particular  suit  is 
depending  in  the  Court  of  King's  Bench,  for  example,  the 
obligor  is  estopped  from  saying  there  is  no  such  suit  there. 
So,  if  the  condition  of  a  bond  be  to  perform  the  covenants  in 
a  particular  indenture,  he  is  estopped  from  saying  there  is  no 
such  indenture.  1  Ph.  Ev.,  83 ;  Com.  Dig.  Ev.  B.,  5 ;  1  Stark. 
Ev.,  302.  The  obligors  in  an  administration-bond  are  estopped, 
by  the  recital  in  the  bond,  from  denying  the  appointment  of 
the  administrator.  8  Pick.  Rep.,  386;  see,  also,  3  Id.,  38. 
Numerous  other  cases  might  be  cited  to  the  same  effect.  See, 
Com.  Dig.  '^  Estoppel,"  A.  2.  But  in  the  language  of  Judge 
Daggett,  in  the  case  of  Stoio  v.  Wyse,  2  Conn.  Rep.,  214, 
"without  multiplying  authorities  upon  a  point  rendered  clear 
by  numerous  cases,  it  is  sufficient  to  state,  that  where  a  party 
has  solenmly  admitted  a  fact  by  deed  under  his  hand  and  seal, 
he  is  estopped  not  only  from  disputing  the  deed  itself,  but 
every  fact  which  it  recites."  Tested  by  the  principle  laid 
down  in  the  foregoing  cases,  the  first,  second  and  third  pleas 
in  this  record  can  not  be  sustained.  They  all  deny  facts  which 
the  defendant  has  distinctly  admitted  in  the  condition  of  his 
bond. 

When  the  declaration  sets  forth  the  bond  and  condition,  and 
the  matter  of  estoppel  appears  upon  its  face,  the  plaintiff  need 
not  reply  the  estoppel,  but  may  demur.  1  Ch.  PL,  575;  1 
Saund.  Rep.,  Veale  v.  Warner,  325,  note  4.  If  the  matter  of 
estoppel  do  not  appear  from  the  anterior  pleadings,  the  repli- 
cation should  set  it  forth.     Ibid. 

The  plaintiff  contends,  that  there  is  a  variance  between  the 
condition  of  the  bond  as  set  out  in  the  declaration,  and  the 
bond  and  condition  as  set  forth  on  oyer,  that  because  the  judg- 

(488) 


NOVEMBER  TERM,  1837.  437- -38 

Trimble  and  Others  v.  The  State,  on  the  Kelation,  &c. 

ment  is  rendered  for  the  use  of  Susan  Hobaugh,  and  the  decla- 
ration avers  it  to  be  for  the  use  of  Susanna  Hobaugh,  it  is 
defective  on  account  of  the  variance.  We  do  not  think  the 
variance  material.  If  two  names  are  taken  promiscuously  to 
be  the  same  in  common  use,  though  they  diifer  in 
[*438]  sound,  there  *is  no  variance.  4  Bac.  Abr.,  "  Mis- 
nomer." AVhere  two  names  are  derived  from  the 
same  source,  or  where  one  is  an  abbreviation  or  corruption  of 
the  other,  but  both  are  taken  by  common  use  to  be  the  same, 
though  differing  in  sound,  the  use  of  one  for  the  other  is  not  a 
misnomer.  Vide  7  Am.  Com.  Law,  51.  li.  the  present  case, 
the  declaration  commences  by  averring  the  suit  to  be  "  on  the 
relation  of  Susanna  Hobaugh,"  and  closes  to  the  damage  of 
the  plaintiff  "for  the  use  of  Susan  Hobaugh;"  and  the  breach 
in  the  declaration  is  for  not  paying  to  the  said  Susan  Hobaugh, 
&c.  Both  names  are  promiscuously  applied  to  the  relator  in 
the  declaration,  and  we  think  it  good  on  general  demurrer. 

As  to  the  fifth  plea,  there  can  be  no  doubt  it  is  bad.  The 
distinction  between  the  cases  in  which  nil  debet  may  and  may 
not  be  pleaded,  is  clearly  laid  down  in  1  Ch.  PL,  477,  478. 
Where  the  deed  is  only  inducement  to  the  action,  and  matter 
of  fact  the  foundation  of  it,  the  plea  is  proper ;  but  where  the 
deed  is  the  foundation  of  the  suit  and  the  fact  merely  induce- 
ment, it  is  no  sufficient  plea.  Thus  in  debt  for  a  penalty  on 
articles  of  agreement,  nil  debet  is  bad.  So,  in  an  action  on  a 
bail-bond,  or  on  a  bond  setting  out  the  condition  and  breach. 
These  are,  in  principle,  analogous  to  the  present  case.  See 
Jones  V.  Fope,  1  Saund.  Rep.,  38,  note  3 ;  Roberts  v.  Mariett, 
2  Id.,  187,  note  2.(1) 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent. 
damages  and  costs.     To  be  certified,  &c. 

/.  Rariden  and  J.  S.  Newman,  for  the  plaintifis. 

D.  Kilgore,  for  the  defendant. 

{l)Nil  debet  to  debt  on  bond  is  bad  on  general  demurrer;  but  if  the  plain- 
tiff, instead  of  demurring,  accept  the  plea  and  join  issue,  the  defendant  ms.j 
prove  any  special  matter  of  defense  which  might  be  proved  under  the  same 
plea  in  debt  on  simple  contract.     Gould's  PI.,  310,  311  ;  1  Chitt.  PL,  518,  552. 
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Mills  v.  Baenes. 

Evidence  op  Justiqe's  Judgment. — In  a  suit  against  a  justice  for  not  filing 
in  time  the  papers  in  an  appeal,  the  best  evidence  of  the  justice's  judgment 
is  his  record,  or  a  certified  copy  of  it ;  not  a  copy,  certified  by  the  clerk,  of 
the  transcript  filed  in  the  Circuit  Court'. (a) 

[*439]     ERROR  to  the  Gibson  Circuit  Court. 

Sullivan,  J. — Barnes  sued  one  Harrington  before 
Boicourt,  a  justice  of  the  peace  of  Gibson  county,  and  recovered 
a  judgment  for  the  sum  of  $16.68.  Boicourt  vacated  his 
office,  and  his  docket  was  duly  transferred  to  Mills,  the 
plaintiff  in  error,  as  his  successor.  At  the  suo-crestion  of 
Barnes,  a  scire  facias  was  issued  by  Blills  against  Harrington, 
requiring  him  to  appear  and  show  cause  why  execution  should 
not  issue  against  him  ;  and,  on  the  hearing,  judgment  was 
rendered  against  Barnes  for  the  costs.  From  that  judgment 
Barnes  appealed.  Mills,  the  plaintiif  in  error,  failed  to  cause 
a  transcript  of  the  judgment  and  proceedings  before  him,  to 
be  filed  with  the  clerk  of  the  Circuit  Court  within  twenty 
days  after  the  filing  of  the  appeal-bond  by  Barnes;  and  the 
appeal  was  for  that  cause,  on  the  motion  of  Hari'ington,  dis- 
missed by  the  Circuit  Court. 

For  that  alleged  neglect  of  duty,  Barnes  sued  Mills  before 
a  justice  of  the  peace,  who  decided  in  favour  of  Mills.  On 
appeal  to  the  Circuit  Court,  Barnes  obtained  judgment;  and 
to  reverse  that  judgment,  the  present  writ  of  error  is  brought. 

On  the  trial  in  the  Circuit  Court,  the  plaintiff  below,  for 
the  purpose  of  proving  the  proceedings  had  before  Mills  on  the 
scire  facias  in  favour  of  Barnes  against  Harrington,  and  that 
the  judgment  was  appealed  by  him  to  the  Circuit  Court  in  due 
time,  offered  in  evidence  a  copy  of  the  transcript  of  the  justice 
of  the  peace  in  the  case  of  Barnes  against  Harrington,  on  file  in 
the  Gibson  Circuit  Court,  certified  by  the  clerk  of  that  Court. 
The  defendant  objected  to  the  admission  of  this  testimony,  but 
the  Court  overruled  his  objection  and  admitted  it. 

(a)Peters  v.  Land,  5  Blackf.,  12. 
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We  think  the  paper  introduced  was  not  the  best  evidence 
within  the  reach  of  Barnes.  It  was  necessary  that  he  should 
prove  on  the  trial  in  the  Court  below,  amongst  other  things, 
that  he  had  a  legal  demand  against  Harrington,  that  a  suit  had 
been  commenced  upon  it  before  Hills,  that  final  judgment  had 
been  rendered,  and  that  he  had  appealed  to  the  Circuit  Court. 
These  facts  could  be  best  proved  by  the  record  in  the  possession 
of  3Iills,  or  by  a  transcript  from  that  record  certified  by  the 
keeper  of  it,  or,  after  request  and  refusal  to  furnish  the  testi- 
mony, by  evidence  aliunde.  As  no  effort  was  made  to  procure 
that  testimony,  it  was  not  proper  for  the  plaintiff  to  resort  to 

secondary  evidence. 
[*440]         *The  testimony  introduced  was  also  objectionable 

in  another  point  of  view.  It  was  the  copy  of  a  copy 
from  the  justice's  docket.  A  copy  of  a  public  document  is 
admitted  in  evidence  as  the  original,  if  properly  authenticated, 
but  a  copy  of  a  copy  proves  nothing.  It  is  said  to  be  of  no 
weight  whatever.  Gilb.  Ev.,  10;  1  Dall.,  65.  The  clerk  of 
the  Circuit  Court  of  Gibson  county,  could  only  certify  to  the 
existence  of  the  copy  on  file  in  his  office,  but  he  could  give  no 
transcript  from  the  original,  because  he  had  not  the  custody  of 
the  record,  and  had  no  knowledge  of  its  existence. 

Per  Curiam. — The  judgment  is  reversed  with  costs.     Cause 
remanded,  &c. 

J.  Pitcher,  for  the  plaintiff. 


The  State,  on  the  Relation,  &c.,  v.  Abrams. 

Surety  op  the  Peace— Costs. — Sureties  of  the  peace  were  obtained  before 
a  justice,  but  the  Circuit  Court  refused  to  continue  the  defendant  under 
recognizance.     Held,  that  the  complainant  was  not  liable  for  costs.(o) 

APPEAL  from  the  Fayette  Circuit  Court. 

{a)StaU  V.  Mailers,  IG  Ind.,  175. 
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Sullivan,  J. —  William  Lair,  the  complainant  in  this  case, 
prayed  surety  of  the  peace  against  Abrams,  on  complaint 
made  before  a  justice  of  the  peace.  The  justice  required  the 
defendant  to  enter  into  recognizance  to  appear  at  the  next 
Circuit  Court,  and  in  the  mean  time  to  keep  the  peace,  &c. 
The  Circuit  Court,  at  the  hearing,  refused  to  continue  the 
defendant  under  recognizance,  and  ordered  him  to  be  dis- 
charged, and  further  ordered  the  complainant  to  pay  the  costs 
that  had  accrued  in  the  Circuit  Court.  From  that  judgment, 
the  complainant  appealed  to  this  Court. 

The  only  error  assigned  is,  that  a  complainant  in  a  case  of 
this  kind  is  not  liable  for  costs,  and  that  the  Court  erred  in 
giving  judgment  against  him  for  the  costs  in  the  Circuit  Court. 

The  right  of  a  party  to  receive  costs,  and  his  liability  to  pay 
them,  are  regulated  entirely  by  statute.  At  common  law,  no 
costs  were  recoverable  by  the  plaintiff  or  defendant.  By  the 
statute  of  6  Ed.,  1,  costs  were  directed  to  be  taxed  in 
[*441]  favour  of  *the  plaintiff  in  certain  cases,  and,  since 
that  time,  various  statutes  have  been  passed  prescrib- 
ing and  defining  the  cases  in  which  they  shall  be  awarded. 
There  are  still  cases  where  costs  are  not  taxable  in  England^ 
because  the  statute  autho-rizing  the  proceeding  does  not  give 
costs.  Therefore,  in  awarding  costs,  the  true  question  is, 
whether,  as  no  costs  were  recoverable  at  common  law,  there  is 
any  statute  that  expressly  or  impliedly  gives  authority  to 
award  them? 

In  England,  it  is  a  general  principle  that  the  King  neither 
pays  nor  receives  costs  in  any  case;  and  when  a  prosecuting 
witness  is  required  to  pay  costs,  as  he  sometimes  is,  it  is  because 
of  some  statutory  provision. 

The  case  before  us  is  a  prosecution  in  the  name  of  the  State, 
to  compel  the  defendant  to  keep  the  peace.  The  complainant 
IS  a  witness  on  the  part  of  the  State.  The  object  of  the  pro- 
ceeding is  to  require  the  defendant  to  give  full  assurance  to 
the  public,  that  he  will  not  commit  the  offense  which  it  is 
apprehended  he  intends  to  commit.  The  tendency  of  it  is  to 
prevent  the   commission  of  crime,  and   preserve  the  peace  of 
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s..  tfiety ;  and  the  cognizance  of  it  belongs  appropriately  to  the 
criminal  side  of  the  Court.  We  have  no  statute  which  makes 
ths  State  or  a  prosecuting  witness  liable  for  costs.  The 
staiutes  cited  by  the  defendant's  counsel  (R.  C,  1831,  p.  402, 
sec.  14;  Stat.,  1833,  p.  113,  sec.  6),  do  not  apply  to  cases  of 
this  kind.  By  these  statutes,  relators  who  use  the  name  of  the 
State  in  prosecuting  civil  suits  for  their  individual  benefit, 
shall,  if  they  fail  to  succeed  in  their  suits,  be  liable  for  the 
costs.  In  cases  such  as  the  one  before  us,  the  witness  prose- 
cutes as  well  for  the  public  as  for  himself,  and  therefore  it  is, 
we  may  suppose,  that  the  Legislature  has  not  thought  proper 
to  make  him  liable  for  costs.     Litt.  Sel.  Cas.,  107. 

We  therefore  think  the  Court  erred  in  awarding  costs  against 
the  complainant;  and  the  judgment  as  to  the  costs  must  be 
reversed. 

Per  Curiam. — The  judgment  as  to  the  costs  is  reversed,  and 
as  to  the  residue  affirmed.     To  be  certified,  &c. 

G.  B,  Smith  and  8.  W.  Parker,  for  the  appellant. 

C.  H.  Test  and  /.  Perry,  for  the  appellee. 


[*442]  *  Tingle  v.  Pullitjm. 

IsstJTNG  OF  Execution. — A  justice  having  rendered  a  judgment  for  the 
plaintiff,  was  directed  by  him  not  to  issue  an  execution  until  the  time  for 
taking  an  appeal  had  expired.  Held,  that  in  such  case,  the  justice  was  not 
bound  to  issue  ^n  execution  until  the  plaintiff  requested  it. 

ERROR  to  the  Marion  Circuit  Court. 

Sullivan,  J. — Pullium  sued  Tingle,  who  was  a  justice  of 
the  peace,  to  recover  damages  of  him  for  neglecting  to  issue 
an  execution  on  a  judgment,  which  he  {Pulliuni),  had  obtained 
before  said  Tingle  against  one  Dvffield.  It  appears  from 
the  record,  that  on  the  13th  of  August,  1833,  a  judgment  was 
rendered  by  Tingle,  a  justice  of  the  peace  of  Bartholomew 
county,  against  Duffi.eld  in  favour  of  Pullium  for  the  sum  of 
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forty-two  dollars;  that  soon  after  the  rendition  of  said  judg- 
ment, the  attorney  of  Pullium  being  informed  by  Duffleld  that 
he  intended  to  ajjpeal  from  the  judgment,  directed  the  justice 
of  the  peace  (Tingle),  not  to  issue  execution  until  the  time  for 
faking  such  appeal  had  expired;  that  Tingle,  agreeably  to  his 
instructions,  did  not  issue  execution  at  that  time,  and  from 
forgetfulness,  or  some  other  cause,  did  not  issue  immediately 
on  the  expiration  of  the  time  for  taking  an  appeal;  and  that 
within  two  or  three  days  after  the  timo  for  taking  an  appeal 
had  elapsed,  Duffield  left  the  county  and  has  not  since  returned 
It  further  appears  that  Duffleld,  at  all  times  after  the  rendition 
of  the  judgment,  was  without  propety,  except  a  very  incon- 
siderable amount,  which  was  sold  on  an  execution  issued  't\i> 
the  judgment.  The  record  does  not  show  what  amount  wo,a 
made  on  said  execution,  nor  does  it  inform  us  whether  the 
writ  has  been  returned  or  not. 

On  this  statement  of  facts,  the  Circuit  Court  gave  judgment 
for  the  plaintiif  below. 

We  think  this  judgment  must  be  reversed.  The  forty-fifth 
section  of  the  act  regulating  the  jurisdiction  and  duties  of 
justices  of  the  peace,  provides  that  on  .all  judgments  rendered 
by  justices  of  the  peace,  "the  justice,  unless  otherwise  directed 
by  the  judgment-creditor,  shall  issue  one  execution."  A 
direction  by  the  judgment-creditor,  or  by  his  agent,  not  to 
issue,  until  after  a  certain  event  shall  have  happened, 
[*443]  or  period  of  time  ^elapsed,  is  a  direction  not  to  issue 
until  further  orders  are  given.  The  happening  of 
the  event,  the  expiration  of  the  period  of  time  on  which  the 
execution  may  issue,  &c.,  are  matters  with  wliich  it  would  be 
unreasonable  to  require  the  justice  of  the  peace  to  burthen  his 
mind.  He  can  not  be  required  officially  to  take  notice  of 
them.  If  the  judgment-creditor  interferes  with  the  prescribed 
duties  of  the  officer,  or  interrupts  the  regular  course  of  the 
hiw,  he  becomes  the  manager  of  his  own  cause,  and  can  n-ot 
make  others  responsible  for  losses  brought  upon  himself  by  his 
own  imprudence.  In  this  case  Ave  are  bound  to  presume  that 
t!u'  justice  of  the  peace  would  have  issued  an  execution  in  due 
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time,  and  performed  all  his  duty,  if  he  had  not  been  otherwise 
directed. 

It  will  not  be  necessary  to  enter  upon  the  question,  whether 
the  insolvency  of  JDuffield,  the  original  judgment-creditor, 
ought  not  to  have  prevailed  in  the  Court  below,  so  as  to  have 
1  educed  the  damages  to  a  mere  nominal  amount.  For  the 
reasons  above  given,  the  judgment  must  be  reversed  at  the 
costs  of  the  defendant  in  error. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

C.  Fletcher  and  0.  Butler,  for  the  plaintiff. 

J.  Morrison,  for  the  defendant. 


Smith  v.  Scantling. 


Trover— Pleading. — Trover.  Plea,  a  former  recovery  in  assumpsit  for  the 
non-performance  of  the  same  promises  mentioned  in  the  •  declaration. 
Held,  that  the  plea  was  bad. 

Evii>ENCE — "Written  Instrument. — If  an  instrument  of  writing  not  set  oat 
in  the  pleadings  be  offered  in  evidence,  its  execution  must  be  proved. 

APPEAL  from  the  Cass  Circuit  Court. 

Sullivan,  J. — This  was  an  action  of  trover  brought  by 
Soantling  against  Smith,  to  recover  the  value  of  certain  goods 
and  chattels  claimed  by  the  plaintiff,  and  converted  by  the 
defendant  to  his  use.  The  defendant  pleaded,  1st,  not  guilty  ; 
2d,  that  on  the  11th  of  January,  1836,  the  plaintiff,  before  a 
justice  of  the  peace  of  Cass  county,  who  then  and 
[*444]  there  had  ^jurisdiction,  &c.,  impleaded  the  defendant 
in  a  certain  plea  of  assumpsit,  for  the  not  performing 
"the  very  same  identical  promises  and  undertakings  in  said 
declaration  mentioned,"  and  such  proceedings  were  thereupon 
had,  that  the  defendant,  by  the  consideration  and  judgment  of 

said  justice  of  the  peace,  recovered  against  the  plaintiff  

dollars  for  his  costs,  and  charges  about  his  defense  laid  out,  &c. 
To  t!ie  second  plea  the  plaintiff  demurred,  setting  out  special 
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causes,  and  the  defendant  joined  in  demurrer.  The  Court  sus- 
tained the  demurrer.  The  cause  was  tried  by  a  jury  on  the 
general  issue.  .  The  jury  found  for  the  plaintiff,  and  judgment 
was  accordingly  rendered  by  the  Court. 

During  the  progress  of  the  trial  a  bill  of  exceptions  was 
taken,  from  which  it  appears  that  the  defendant  below  (Smith) 
and  one  A.  W.  Steele,  on  the  fourth  of  April,  1835,  entered 
into  a  contract  in  writing,  under  seal,  by  which  they  agreed  to 
plant  and  raise  a  crop  of  corn  and  oats  on  the  lands  of  Smith, 
each  party  to  do  and  perform  certain  things  therein  named, 
and  after  harvesting  the  crop  to  make  a  just  and  equal  division 
between  themselves;  that  on  the  16th  of  3Iay,  1835,  Steele, 
by  an  indorsement  on  the  back  of  said  writing,  substituted 
and  appointed  James  C.  Cox  in  his  place,  to  do  and  perform 
"all  and  each  of  the  conditions  in  said  articles  of  agreement" 
by  him  to  be  done  and  performed,  and  to  receive  his  portion 
of  the  crop,  &c. ;  that  on  the  27th  of  July  following,  Cox  sold 
to  Scantling  (the  jilaintiff  below),  and,  by  a  separate  instru- 
ment of  writing,  assigned  to  him  all  his  interest  in  the  crop  so 
raised  or  to  be  raised  on  the  land  of  Smith.  To  the  admission 
of  the  agreement  between  Smith  and  Steele,  as  evidence  to  the 
jury,  the  defendant  objected,  until  its  execution  should  be 
proved;  but  the  Court  overruled  the  objection  and  permitied 
the  agreement  to  be  read  as  evidence  to  the  jury  without  proof 
of  its  execution. 

We  think  the  demurrer  to  the  second  plea  w^as  well  sus- 
tained by  the  Court.  This  is  an  action  of  trover,  the  gist  of 
which  is  the  wrongful  conversion  of  the  plaintiff's  property. 
The  plea  sets  up,  as  a  bar  to  the  action,  a  former  recovery  in 
an  action  of  assumpsit  for  the  not  performing  the  same  "  iden-. 
tical  promises  and  undertakings"  in  the  plaintiff's  declaration 
mentioned.  It  is  obvious  that  this  plea  ig  no  answer 
r*445]  to  the  ^declaration ;  it  does  not  conform  to  the  count, 
and  is  for  that  reason  bad  on  demurrer.  1  Chit. 
PL,  507. 

We  think,  however,  the  Court  erred  in  permitting  the  agree- 
ment between  Smith  and  Steele  to  be  read  to  the  ju)'y  as  evi- 
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dence,  without  proof  of  its  execution.  It  was  offered  to  prove 
an  important  and  material  fact  in  the  cause,  that  is,  property 
in  the  plaintiff,  and  the  defendant  below  had  a  right  to  ques- 
tion its  genuineness.  The  execution  of  an  instrument  of 
writing  which  is  the  foundation  of  the  plaintiff's  action,  or  of 
the  defendant's  defense,  and  which  is  set  out  in  the  pleadings 
and  not  denied  under  oath,  unless  that  oath  be  waived  by  the 
opposite  party,  as  in  the  case  of  Hagar  v.  Mounts,  3  Blackf., 
57,  need  not  be  proved  on  the  trial.  When  it  is  not  so  set  out 
in  the  pleadings,  but  is  offered  to  prove  a  fact  arising  in  the 
progress  of  the  cause,  its  execution  must  be  duly  proved. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict 
set  aside,  with  costs.     Cause  remanded,  &c. 

I.  Naylor,  for  the  appellant. 

H.  Cooper,  for  the  appellee. 


Doe,  on  the  Demise  of  Maxwell,  o.  Moore. 

Evidence— Admissions.— If  the  plaintiff's  lessor  in  ejectment  claim  title  tc 
the  premises,  as  a  purchaser  under  a  judgment  and  execution  against  the 
defendant's  grantee,  the  grantee's  confessions  made  subsequently  to  the 
judgment,  tending  to  invalidate  the  defendant's  deed  to  him,  are  inadmis- 
sible as  evidence  for  the  defendant.(a) 

APPEAL  from  the  Fountain  Circuit  Court. 

Sullivan,  J. — This  is  an  action  of  ejectment  brought  for 
the  recovery  of  one  hundred  and  twenty  acres  of  land  lying  in 
the  county  of  Fountain.     Plea,  not  guilty. 

On  the  trial  in  the  Circuit  Court,  the  plaintiff  introduced  in 
evidence  a  deed  from  the  defendant,  Charles  L.  Moore,  to  James 
Maxwell  and  John  H.  M'Cormickfor  the  premises  named  in 
the  plaintiff's  declaration,  dated  the  20th  of  August,  1833,  the 
record  of  a  judgment  of  the  Fountain  Circuit  Court  in  favour 
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of  one  Sawyer  against  said  James  Maxwell  and  John  H. 
[*446]  31'Cormick,  rendered  at  the  3fareh  term,  1834,  *for 
the  sum  of  $325.50,  the  execution  issued  oh  the  judg- 
ment, and  the  levy  and  sale  of  the  land  described  in  the  decla- 
ration indorsed  thereon;  also  a  deed  for  the  land  from  the 
sheriff  of  Fountain  county  to  the  lessor  of  the  plaintiff,  James 
A.  Maxwell,  who  was  the  purchaser  at  the  sale,  duly  acknowl- 
edged and  dated  the  25th  of  April,  1836. 

The  defendant  thereupon  offered  in  evidence  an  agreement 
in  writing  under  seal,  between  3Ioore  and  James  3faxwell  for 
himself  and  said  John  H.  31'  Cormick  by  the  name  and  descrip- 
tion of  James  3IaxweU  &  Co.,  dated  the  18th  of  3Iarch,  1835, 
for  the  purpose  of  proving,  among  other  things,  an  acknowl- 
edgment by  Maxwell  that  the  deed  from  3£oore  to  Maxwell  and 
M'  Cormick  had  not  been  delivered  to  them  by  Moove,  but  was 
delivered  at  the  time  of  its  execution  to  one  Bodley  as  an 
escrow;  that  a  settlement  of  accounts  had  since  taken  place 
between  3Ioore  and  3'Iaxwell  &  Co.,  and  that  the  deed  was,  by 
agreement  between  the  parties,  to  be  destroyed  and  considered 
of  no  effect.  To  the  introduction  of  that  agreement  as  evi- 
dence, the  plaintiff  objected,  but  the  Court  overruled  the 
objection  and  permitted  the  agreement  to  be  read  to  the  jury, 
to  which  the  plaintiff  excepted. 

It  appeared  in  evidence  that  the  James  3faxwell  who  exe- 
cuted said  agreement  was  another  and  different  person  from 
the  lessor  of  the  plaintiff,  James  A.  3faxwell;  that  the  firm  of 
James  3Iaxwell  &  Co.  was  composed  of  the  said  James  3Iaxwell 
and  John  H.  31' Cormick;  and  it  further  appeared  that  said 
M'  Cormick  was  not  present  when  31axwell  and  3Ioore  entered 
into  the  agreement,  nor  was  there  any  proof  that  31'  Cormick 
authorized  3Iaxwell  to  make  it. 

The  jury  on  the  foregoing  testimony  returned  a  verdict  for 
the  defendant,  on  which  the  Court  entered  judgment.  From 
that  judgment  the  plaintiff'  has  appealed  to  this  Court. 

The  instrument  of  writing,  offered  in  evidence  by  the  de- 
fendants to  prove  that  the  deed  from  3'Ioore  to  3faxwell  and 
31' Cormick  had  been   delivered  to  Bodley  as  an  escrow,  was 
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entered  into  on  the  11th  of  March,  1835,  about  one  year  after 
tlie  rendition  of  the  judgment  against  Maxwell  and  3I'Cor- 
mick  on  which  the  land  was  sold.  That  judgment  was  a  lien 
on  the  real  estate  of  the  defendants,  and  the  effect  of  the 
declaration  of  Maxwell,  and  it  may  be  the  design  of  it,  was  to 
destroy  that  lien.  This  we  think  he  could  not  do. 
[*447]  The  *judgment-debtor  can  not  defeat  the  purchaser, 
nor  affect  the  rights  of  the  judgment-creditor  or  those 
claiming  under  him,  by  declaring  he  had  no  title  to  the  land 
sold,  or  that  the  title  to  it  was  in  a  third  person.  The  estab- 
lishment of  such  a  rule  \TOuld  be  to  invite  and  encourage 
fraud.  In  the  case  oi  Phoenix  v.  Dey  et  al.,  5  Johns.,  412,  the 
Court  says  that  the  declarations  of  a  party  to  a  sale  or  transfer, 
going  to  destroy  and  take  away  the  vested  rights  of  another, 
can  not,  ex  post  facto,  work  that  consequence,  nor  be  regarded 
as  evidence  against  the  vendee  or  assignee.  So,  it  is  decided 
that  the  declarations  and  confessions  of  parties,  to  the  prejudice 
of  the  rights  of  third  persons,  are  insufficient.  7  Cowen,  760. 
Admissions  made  by  an  insolvent  debtor  subsequently  to 
insolvency,  are  not  admissible  against  the  trustees  of  his  estate. 
Smith  V.  Simmes,  1  Esp.  Rep.,  330.  When  a  plaintiff  had, 
previously  to  the  suit,  assigned  his  interest  in  the  debt,  of 
which  the  defendant  had  notice,  he  could  not  impair  that 
interest  by  any  confessions  subsequently  made  by  him,  to  the 
prejudice  of  his  assignee.  Frear  v.  Evertson,  20  Johns.,  142. 
So,  in  Taylor  et  al.  v.  Marshal,  14  Johns.,  204,  it  is  held,  that 
after  judgment  and  execution,  an  antecedent  sale  of  the 
property  levied  on  can  not  be  set  up  and  proved  by  the  con- 
fessions and  declarations  of  the  parties,  to  the  prejudice  of  the 
rights  of  a  third  person. 

The  law  seems  to  be  well  settled,  that  the  admissions  and 
declarations  of  a  party,  that  tend  to  injure  or  impair  the  vested 
rights  of  third  persons,  will  not  be  received  to  their  prejudice. 

Fer  Curiam. — The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  &c. 

A.  S.  Wiite  and  R.  A.  Lockwood,  for  the  appellant. 

J.  Naylor,  for  the  appellee. 

(499) 


447-48       SUPIiEME  COUKT  OF  INDIANA. 


Maize  v.  Sewell. 


Z^Iaize  v.  Sewell. 

Examination  of  Juror. — A  juror  may  be  asked  on  the  voire  dire,  in  a  civil 
aa  well  as  in  a  criminal  case,  whether  he  has  formed  or  expressed  an 
opinii  n  on  the  merits  of  the  cause. 

ERROR  to  the  Fayette  Circuit  Court.  Mary  Sewell  was  the 
plaintiff  below,  and  John  Maize  was  the  defendant. 
[*448]  *SuLLiVAN,  J. — This  is  an  action  for  breach  of 
promise  of  marriage.  Plea,  non  assumpsit.  Verdict 
and  judgment  for  the  plaintiff.  During  the  progress  of  the 
cause  exceptions  were  taken  to  the  writ,  to  a  variance  between 
the  writ  and  declaration,  and  to  the  relevancy  of  the  testimony 
offered  by  the  plaintiff,  all  of  which  are  made  a  part  of  the 
record  by  bills  of  exceptions.  It  is  not  necessary  for  us  to 
examine  the  points  made  upon  the  exceptions  above  referred 
to,  because  there  is  nothing  in  either  of  them  which  would 
induce  this  Court  to  disturb  the  verdict  of  the  jury. 

On  another  bill  of  exceptions  filed  in  the  cause,  there  is  an 
error  assigned  which  it  is  our  duty  to  examine.  That  bill 
states  "  that  on  the  trial,  Edmund  J.  Kidd  was  called  as  one 
of  the  jury,  to  whom  the  defendant  objected  on  the  ground 
that  Kidd  had  formed  and  expressed  an  opinion  in  the  cause, 
and  moved  the  Court  for  leave  to  ask  said  Kidd  under  oath, 
whether  he  had  not  formed  and  expressed  an  opinion  in  the 
cause,  but  the  Court  overruled  the  motion,  and  would  not 
permit  the  question  to  be  asked,  and  retained  Kidd  on  the 
jury." 

It  is  contended  by  the  plaintiff's  counsel,  that  the  Circuit 
Court  erred  in  not  permitting  the  juror  to  be  asked  the  ques- 
tion named  in  the  above  bill  of  exceptions. 

We  regard  the  law  as  being  now  well  settled,  that  it  is  a 
good  cause  of  challenge  to  a  juror  that  he  has  expressed  an 
opinion  on  the  merits  of  the  cause  he  is  called  upon  to  try. 
In  Cooke's  case,  1  Salk.,  153,  it  is  said  to  be  a  good  cause  of 
challenge  that  a  juror  had  expressed  an  opinion  of  the  defend- 
ant's  guilt.     In  Blake  v.  Millspaugh,  1   Johns.,  316,  it   was 
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decided  that  it  was  a  valid  exception  to  a  juror's  being  sworn, 
that  he  had  previously  given  an  opinion  on  the  question  in 
controversy.  So,  in  Bac.  Abr.  tit.  Juries,  letter  E,  (5),  it  is 
said,  if  a  juror  has  declared  his  opinion  touching  the  matter,  it 
is  a  principal  cause  of  challenge. 

The  difficulty  is  in  determining  how  proof  of  such  an 
expression  of  opinion  is  to  be  obtained — whether  by  extrinsic 
evidence,  or  by  questions  put  to  the  juror  himself  on  the  voire 
dire?  It  is  undoubtedly  true,  that  a  juror  can  not  be  required 
to  answer  a  question  with  regard  to  such  causes  of  challenge 
as  tend  to  his  dishonour  or  discredit,  but  when  they  do  not, 
(le  may  be  interrogated  on  the  voire  dire.     In  criminal  cases,  it 

is  said  that  the  expression  of  an  opinion  against  the 
[*449]     prisoner    is    *a  misbehaviour.     Such    an    expression 

may  be  referred  to  something  of  personal  ill-will 
toward  him,  which  the  Court  in  Bex  v.  Edmonds,  4  B.  & 
Aid.,  471,  pronounces  "a  very  dishonorable  thing."  In  such 
cases  therefore,  a  juror,  were  it  not  for  the. statute,  could  not 
be  asked  on  the  t-oiVe  dire,  whether  he  had  not  expressed  an 
opinion  in  the  case,  because  an  answer  in  the  affirmative  might 
prove  him  guilty  of  a  misbehavior,  and  tend  to  his  disgrace 
In  this  state,  however,  the  law  is  settled  by  statute.  R.  C, 
1831,  p.  197;  31' Gregg  v.  The  State,  November  term,  1835. 
But  in  civil  cases  this  rule  does  not  hold.  A  juror,  in  such 
cases,  may  be  asked  on  the  voire  dire  whether  he  has  expressed 
an  opinion  in  the  case  about  to  be  tried,  because  he  may  have 
done  so  without  being  guilty  of  misbehaviour  or  any  thing 
dishonourable.  In  Cooke's  case  for  high  treason,  above  cited 
from  Salkeld,  Powell,  J.  says,  "In  a  civil  cause  you  may 
perhaps  ask  a  man  if  he  has  not  given  his  opinion  beforehand 
on  the  right,  for  he  might  have  done  that  as  arbitrator 
between  the  parties :  "  otherwise  in  this  case"  Here,  the 
distinction  is  drawn  between  civil  and  criminal  causes.  In 
the  one  case,  it  is  regarded  as  dishonourable  and  perhaps 
mischievous  in  society  to  express  an  opinion ;  in  the  other,  an 
opinion  may  have  been  expressed  in  the  character  of  a  peace- 
maker, and  a  friend  to  both  parties. 
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"We  therefore  think  it  is  the  right  of  a  party  to  ask  a  juror 
on  the  voire  dire,  whether  he  has  formed  or  expressed  an 
opinion  on  the  merits  of  the  cause  to  be  tried.  The  Court 
must  decide,  from  the  answer  of  the  juror,  whether  he  is 
disqualified  or  not. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict 
set  aside,  with  costs.     Cause  remanded,  &c. 

a  B.  Smith  and   C.  H.   Test,  for  the  plaintiff. 

S.   W.  Parker  and  /.  Perry,  for  the  defendant. 


Early  v.  Patteeson. 

Pleading — Practice. — To    a  suit    on  a    promissory  note,   the  defendant 

pleaded  payment  to  a  third  person  conformably  to  the  plaintiff's  written 

order,  and  set  out  the  order  in  the  plea.    The  replication,  not  sworn 

[*450]  to,  denied  payment.  Held,  that  under  *the  statute,  the  defendant 
might  give  the  order  in  evidence  without  proving  its  execution. 

Practice. — If  upon  a  demurrer  to  a  plea  being  overruled,  the  plaintiff 
withdraw  the  demurrer  and  reply,  he  can  not  afterwards  object,  on  error, 
to  the  overruling  of  the  demurrer. 

Letter  of  Credit. — A,  holding  a  promissory  note  against  B,  gave  C  an 
order  directed  to  B,  as  follows :  "  Let  C  have  as  much  of  my  money  in 
your  hands  as  he  wants,  and  I  will  credit  the  note  with  the  same."  Held, 
that  the  order,  being  unrecalled,  authorized  B,  by  making  payments  to  C, 
from  time  to  time,  in  cash  or  otherwise,  to  discharge  the  note. 

ERROR  to  the  Marion  Circuit  Court. 

Sullivan,  J. — This  is  an  action  of  debt.  The  suit  was 
commenced  against  the  defendant,  and  one  James  W.  Beard 
who  was  not  found,  and  the  process  was  so  returned.  The 
return  was  suggested  on  the  record,  and  the  suit  was  carried 
on  against  the  defendant  Patterson. 

The  declaration  contains  five  counts.  1st,  On  a  note  under 
seal,  dated  April  the  sixth,  1833,  for  the  sum  of  $1,000.  2d, 
For  money  lent  and  advanced.  3d,  For  money  paid,  laid 
out,  and  expended.  4th,  For  money  had  and  received  to  and 
for  the  use  of  the  plaintiff.     5th,  On  an  account  stated. 
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To  the  first  count,  Patterson  pleaded  three  pleas.     The  first 

was  a  general  plea  of  payment;  and  the   second   and   third 

were  also  pleas    of  payment    substantially    as    follows,    viz : 

That  the  plaintiff  by    his  certain  letter  of  credit,    order,    or 

instrument  in  writing,  dated  December  the  24th,  1834,  under 

his  hand,  and  addressed  to  the  defendant,  directed  him   to  let 

one  James  W.  Beard  (being  the  same  person  impleaded  with 

the  defendant)  have  so  much  of  plaintiff's  money  that  was  in 

the  defendant's  hands,  as    he  {Beard)  might    want,    and    he 

(Early)  would  credit  his  note  with  the  amount;  which  order 

or  letter  of  credit  is  in  the  following  words  and  figures,  "  Mr. 

^.  H.  Patterson,  Please  let  Mr.  J.  W.  Beard  have  so  much  of 

my  money  that  is  in  your  hands  as  he  wants,  and  I  will  credit 

the  note  with  the  same.     December  24, 1834.     Thomas  Early J^ 

That  on  the  31st  of  December,  1834,  the  defendant  paid  Beard 

the  sum  of  $500,  he  then  being  the  holder  and  bearer  of  said 

order,   for  which  Beard  executed  a  receipt;  that  afterwards, 

on  the  17th  of  January,  1835,  he  paid  to  Beard  who  was  still 

the  holder  of  the  order,  the  further  sum  of  $718,50,  being  the 

balance  due  from  the  defendant  to  the  plaintiff  on  the  note 

named  in  the    order;    for    which   sum   Beard   also 

£*451]     executed  *a  receipt,  &c.     To  the  remaining  counts  in 

the  declaration,  the  defendant  pleaded  nil  debet. 

The  plaintiff  replied  to  the  first  plea,  that  the  defendant  did 

not  pay  in  manner  and  form,  &c.,  and  demurred  to  the  second 

and  third;  but  the  Court  having  intimated  an  opinion  that  the 

demurrer  was  not  well  taken,  he  withdrew  his  demurrer  and 

replied  to  the  pleas,  denying  the  payment. 

On  the  trial,  the  note  described  in  the  first  count,  with  a 
credit  indorsed  on  the  back  of  it  for  the  sum  of  $500,  dated 
January  the  first,  1835,  was  given  in  evidence.  The  defend- 
ant offered  in  evidence  the  order  or  letter  of  credit  as  set  forth 
in  his  pleas  of  payment,  signed  by  the  said  Thomas  Early,  to 
the  introduction  of  which  unless  the  defendant  first  proved  its 
execution,  the  plaintiff  objected,  but  the  Court  overruled  the 
objection  and  admitted  the  evidence.  The  defendant  also  gave 
in  evidence  two  receipts  signed  by  Beard,  having  first  proved 
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their  e3;ecution,  one  for  the  sum  of  $500,  dated  December  31st, 
1834,  and  the  other  for  the  sum  of  $718.50,  dated  January 
17th,  1835.  It  was  proved  by  a  witness  wlio  was  present  at 
the  execution  of  the  last-named  receipt,  that  there  was  at  that 
time  a  settlement  between  Beard  and  Patterson,  and  that  Pat- 
terson executed  to  Beard  a  note  for  some  amount,  but  the  wit- 
ness did  not  know  how  much.  The  witness  did  not  see  the 
order  at  that  time,  nor  did  he  see  any  money  pass  between  the 
parties.  It  was  proved  by  another  witness,  that  in  October  or 
November,  1835,  Patterson  paid  Beard  $500,  in  part  discharge 
of  a  note  then  produced,  and  the  witness  understood  there  was 
a  further  sum  to  be  paid.  The  plaintiif  introduced  in  evidence 
a  letter  from  Patterson  to  Beard,  dated  February  3d,  1836,  in 
which,  amongst  other  things,  he  expressed  his  surprise  that  his 
note  was  still  in  the  hands  of  Early,  and  that  Beard  had  not 
taken  it  up  as  he  had  represented. 

By  consent  of  parties  the  cause  was  tried  by  the  Court,  and 
upon  the  trial  judgment  was  given  for  the  defendant. 

The  first  error  assigned  is,  that  the  Court  erred  in  permit- 
tin  o-  the  order  or  letter  of  credit  to  be  read  in  evidence  on  the 
trial  without  proof  of  its  execution. 

The  practice  act,  R.  C.  1831,  p.  403,  provides  that  no  plea, 
replication,  or  other  pleading,  requiring  proof  of  the  execution 
of  any  instrument  of  writing  which  is  the  foundation 
r*452]  of  any  *suit  or  defense,  and  is  specially  set  forth  in  the 
declaration,  plea,  or  other  pleading,  shall  be  received, 
unless  supported  by  oath  or  affirmation.  In  the  present  case, 
the  order  is  set  out  in  the  pleas  and  is  the  foundation  of  the 
defense.  The  replications  deny  the  payment,  but  do  not  quesr 
tion  the  execution  of  the  order;  nor  are  the  replications  sup- 
ported by  oath  or  affirmation.  The  execution  of  the  order, 
therefore,  is  not  put  in  issue  by  the  pleadings.  The  case  of 
Hagar  v.  Ilounts,  3  Blackf.,  57,  261,  does  not  at  all  conflict 
with  this  construction  of  the  statute.  In  that  case  it  was  held, 
that  if  a  special  plea  denying  the  execution  of  a  note  on  which 
a  suit  is  founded,  be  not  verified  by  affidavit  as  the  statute 
requires,  and  the  plaintiff  make  no  objection  to  the  plea  on 
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that  ground,  but  go  to  trial  on  the  merits,  he  is  presumed  to 
have  waived  the  formality  of  the  affidavit.  The  distinction 
between  the  cases  is  obvious. 

The  next  error  assigned  is,  that  the  Court  erred  in  not  sus- 
taining the  demurrer  to  the  second  and  third  pleas.  If  the 
pleas  demurred  to  were  defective,  the  plaintiflp  should  have 
stood  upon  his  demurrer.  By  withdrawing  it,  and  making  an 
issue  on  the  pleas,  he  acquiesced  in  the  opinion  of  the  Court, 
and  the  record  stands,  in  that  particular,  as  if  no  objection  had 
been  made  to  them. 

The  third  assignment  is,  that  the  Court  erred  in  giving 
judgment  for  the  defendant,  and  in  not  rendering  judgment 
for  the  plaintiff".  The  main  question  involved  in  this  assign- 
ment is,  what  construction  are  we  to  give  to  the  order  of  Early 
on  Patterson  in  favour  of  Beard,  and  in  what  character  are  we 
to  view  Beard  f  Was  he  the  agent  of  Eai'ly  collecting  for  his 
use,  as  is  contended  by  the  plaintiflp,  or  was  he  acting  for  him- 
self and  for  his  own  benefit? 

The  rule  is  well  settled,  that  in  the  case  of  an  order  or  letter 
of  credit,  the  words  of  it  are  to  be  taken  as  strongly  against 
the  drawer  as  the  sense  will  admit.  Fell  on  Guarantees,  129. 
With  this  rule  in  view,  we  can  not  think  Beard  was  acting  as 
the  agent  of  Early,  but  that  he  was  on  the  contrary  acting  for 
himself.  The  language  of  the  order  is,  "Let  Mr.  J.  W.  Beard 
have  so  much  of  my  money  that  is  in  your  hands  as  he  wants, 
and  I  will  credit  the  note  with  the  same."  The  object  of 
Early  was  to  relieve  the  necessities  of  Beard,  and  he  left  it 
with  Beard  to  judge  of  the  amount  that  would  be 
[*453]  required  for  *that  purpose.  When  received,  he 
employed  it  as  he  pleased,  and  became,  instead  of 
Patterson,  the  debtor  of  Early.  Beard,  therefore,  was  not 
collecting  for  Early,  but  was  borrowing  from  him  for  his  own 
benefit. 

If  we  examine  the  language  and  object  of  the  order,  we 
think  it  will  not  be  difficult  to  determine  what  construction 
should  be  given  to  it.  The  order  was  limited  only  by  the 
wants   of  Beard,   and   the   amount  of   Early^s  money  in  the 
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hands  of  Patterson.  It  was  dated  on  the  24th  of  December. 
On  the  31st  of  the  same  month,  Patterson  paid  Beard  $500, 
and  in  eighteen  days  thereafter  he  paid  him  another  sum  of 
money,  the  precise  amount  of  which  does  not  appear,  and  exe- 
cuted a  note  to  Beard  for  the  balance  due  from  him  to  Early. 
It  does  not  lie  in  Early's  mouth  to  say,  that  because  Beard 
received  something  else  than  cash,  therefore  it  is  no  payment 
on  the  order.  Suppose  Beard  had  been  indebted  to  Patterson, 
or  being  indebted  to  some  other  person,  Patterson  had  assumed 
the  debt  and  released  Beard  from  all  liability,  would  not  the 
object  of  the  parties  have  been  as  well  met  as  if  so  much 
money  had  been  actually  paid  to  Beard  f  If  Beard's  wants 
were  relieved  by  the  notes  or  acceptances  of  Patterson,  and  he 
received  them  from  Patterson  by  virtue  of  the  order  from  Early ^ 
Patterson,  we  think,  is  entitled  to  a  credit  for  the  amount. 

This  case  may  be  assimilated,  in  some  particulars,  to  a  con- 
tract for  guaranteeing  the  payment  of  goods  sold  to  a  third 
person,  not  exceeding  a  specified  sum.  In  such  cases  the 
guarantee  stands  until  the  credit  is  recalled.  12  East.,  227; 
2  Camp.,  413.  So,  in  the  present  case,  Patterson  might  well 
pay  to  Beard,  so  long  as  he  remained  the  holder  of  the  order, 
all  the  money  in  his  hands  belonging  to  Early,  unless  notified 
by  Early  that  he  had  recalled  it.  It  does  not  appear  from  the 
record,  in  whose  possession  the  order  was  at  the  time  of  the 
settlement  on  the  17th  of  January,  1835;  but  we  presume  it 
was  in  the  possession  of  Beard,  inasmuch  as  Early  has  not 
shown  that  he  had  recalled  it,  and  given  Patterson  notice  of 
that  fact.  This  he  was  more  especially  bound  to  do,  as  he 
had  been  notified  of  the  acceptance  of  the  order  by  Patterson. 

We,  therefore,  think  we  are  authorized  to  construe  this  order 
as  a  continuing  letter  of  credit.  Beard  and  Patterson  so 
understood  it,  and  they  so  acted  upon  it.  Patterson 
[*454]  might  pay  "^Beard  from  time  to  time,  as  he  (Beard) 
wanted  the  money,  and  upon  giving  his  note  or 
acceptance  for  the  same,  or  any  part  of  it,  his  obligation  to 
pay  was  complete,  and  the  debt  to  Early  would  be  extinguished 
pro  tanto.     Chitt.  on  Cont.,  278. 
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Dewey,  J.,  having  been  concerned  as  counsel,  was  absent. 
Per  Curiam. — The  judgment  is  affirmed  with  costs.     To  be 

certified,  &c. 

a  Fletcher,  0.  Butler  and  W,  Quarles,  for  the  plaintiff. 
J.  Morrison,  for  the  defendant. 


Chill,  an  Infant  v.  Hornish  and  Others. 

Descents.— The  legal  holder  of  a  certificate  of  the  Agent  of  State  for  a  lot  in 
Indianapolis,  devised  an  undivided  moiety  of  it  to  A,  his  daughter.  She 
married  B,  and,  during  the  marriage,  her  moiety  of  the  lot  was  set  apart  to 
her  under  authority  of  law.  A  died  without  having  disposed  of  her  inter- 
est in  the  property,  and  leaving  by  her  marriage  with  B  one  son,  C,  her 
only  heir.  Previously  to  his  wife's  death,  B  obuined  fi-om  the  Agent  of 
State  a  conveyance  in  fee  for  said  half  lot,  and  sold  it  after  her  death  to  a 
pui chaser  without  notice.  B  died.  Held,  that  the  purchaser  from  B  had 
no  title  to  the  premises,  and  that  C,  as  the  heir  of  his  mother,  was  entitled 
to  a  conveyance  for  the  same  from  the  Agent  of  State,  (a) 

ERROR  to  the  Ilarion  Circuit  Court. 

Sullivan,  J. — The  complainant,  by  his  next  friend,  filed 
his  bill  in  the  Marion  Circuit  Court,  representing  that  in  the 
year  1821,  one  Wilkes  Reagan  purchased  of  the  Agent  of  State 
for  the  town  of  Indianapolis,  lot  numbered  twelve,  in  square 
numbered  sixty,  in  said  town,  for  the  sum  of  eighty-seven 
dollars,  one-fifth  of  which  was  paid  in  hand,  and  the  residue 
to  be  paid  in  four  equal  annual  installments;  that  the  agent 
thereupon  executed  and  delivered  to  Reagan  a  certificate  of 
purchase  according  to  law;  that  on  or  about  the  5th  of  April, 
1822,  Reagan  assigned  the  certificate  to  one  Knutt,  who  after- 
wards, in  3Iarch,  1823,  assigned  it  to  Samuel  Johnsoii,  the 
grandfather  of  the  complainant;  that  Samuel  Johnson,  in 
August,  1824,  departed  this  life,  having  first  devised  to  his 
fiaughter  Sarah  (who  was  the  mother  of  the  complainant)  and 

'i'S«e  SkeUon  d-  Co.  v.  Blhs,  T  Iml.,  77. 
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her  heirS;  the  undivdded  half  of  said  lot;  that  Samuel 
[*455]  Johnson,  in  his  life-time,  paid  two  *of  the  annual 
installments  of  the  purchase-money  for  the  lot,  and 
the  residue  of  the  purchase-money  was  paid  by  his  executor 
pursuant  to  directions  in  his  will ;  that  Sarah  Johnson  after- 
wards intermarried  with  Zebulon  Chill,  the  father  of  the 
complainant. 

The  bill  further  charges  that  in  the  year  1826,  said  lot  was, 
on  the  petition  of  Z.  Chill  and  Sarah  his  wife,  divided  amongst 
the  proprietors  thereof  by  an  order  of  the  Marion  Circuit 
Court,  and  the  west  half  thereof  was  set  apart  to  said  Sarah  ; 
that  she  died  soon  thereafter,  without  having  disposed  of  her 
right  or  any  part  of  her  interest  in  the  lot,  leaving  the  com- 
plainant her  only  child  and  heir  at  law  ;  that  during  her  life, 
Z.  Chill  fraudulently  procured  the  Agent  of  State  to  make  to 
him  a  deed  of  conveyance  for  the  west  half  of  said  lot,  and 
that  after  the  death  of  his  wife,  he  sold  and  conveyed  the 
same  to  the  defendant  Bennett,  who  afterwards  sold  and 
conveyed  to  the  defendant  Hornish ;  that  after  the  conveyance 
to  Bennett,  Chill  departed  this  life,  &c. 

Bennett,  Hornish,  and  John  Johnson  executor  of  the  last 
will  and  testament  of  Samuel  Johnson,  deceased,  are  made 
defendants  to  the  bill. 

The  answers  of  Bennett  and  Hornish  deny  all  notice  of  the 
facts  charged  in  the  bill.  They  aver  that  when  Bennett 
purchased  of  Chill,  he  (Chill)  was  in  the  quiet  and  undisputed 
possession  of  the  premises ;  that  they  are  innocent  purchasers 
for  a  valuable  consideration,  &c.     They  deny  all  fraud,  &c. 

General  replication  by  the  complainant.  Johnson,  the 
executor  of  Johnson,  deceased,  makes  no  answer,  and  the  bill 
as  to  him  is  taken  as  confessed. 

The  certificate  of  the  Agent  of  State  to  Reagan,  the  original 
purchaser  of  the  lot,  with  the  assignments  on  it,  the  last  will 
and  testament  of  Samuel  Johnson,  deceased,  and  copies  of  the 
conveyances  from  the  Agent  of  State  to  Z.  Chill,  from  Chill 
to  Bennett,  and  from  Bennett  to  Hornish,  are  made  parts  of  the 
record.     The  heirship  of  the  complainant  is  proved    by   tl^p 
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admission  of  the  parties,  and  by  the  testimony  of  B.  I.  Blythe. 
It  is  also  proved  that  Samuel  Johnson  in  his  life-time,  and  his 
executor  since  his  death,  completed  the  payments  for  the  lot. 

The  Circuit  Court,  on  the  final  hearing  of  the  cause,  dis- 
missed the  bill  at  the  cost  of  the  complainant ;  and  from  that 

decree  he  has  appealed  to  this  Court. 
[*456]  *The  office  of  Agent  of  State  for  the  town  of 
Indianapolis  is  created  by  the  act  of  January  the 
sixth,  1821,  and  the  powers  and  duties  of  the  agent  are 
prescribed  by  that  act.  His  powers,  whether  general  or 
limited,  are  to  be  determined  by  reference  to  the  act  conferring 
them,  and  the  validity  of  the  defendant's  title  to  the  lot  in 
controversy,  will  depend  on  the  settlement  of  that  point.  The 
act,  amongst  other  things,  makes  it  the  duty  of  the  agent  to 
attend  the  sales  of  lots  at  the  seat  of  government,  and  to  give 
the  purchasers  certificates  of  purchase,  and  when  the  payments 
are  fully  completed,  to  make  to  such  purchasers,  or  their  legal 
representatives,  deeds  in  fee-simple  for  the  lots  so  purchased 
by  them.  If  the  Agent  of  State,  in  conveying  the  property 
to  Z.  Chill,  transcended  the  authority  delegated  to  him  by 
law,  his  principal  is  not  bound  by  his  acts,  the  title  remains 
in  the  State,  and  the  act  of  the  agent  is  void. 

All  the  power  possessed  by  the  agent  to  convey,  is  conferred 
by  the  above-recited  act.  His  commission  is  to  convey  to 
purchasers  or  their  legal  representatives;  and  the  question  in 
the  present  case  is,  was  Z.  Chill  the  legal  representative  of  the 
original  purchaser  of  the  lot  in  question?  It  is  manifest  he 
was  not.  If  the  conveyance  had  been  made  to  Z.  Chill  and 
wife,  or  to  Z.  Chill,  for  the  joint  use  of  himself  and  wife,  a 
different  question,  probably,  would  have  presented  itself  to 
the  Court.  We  know  of  no  principle  of  law  which  vests  in 
the  husband,  by  virtue  of  the  marriage,  the  title  to  the  real 
estate  of  his  wafe.  The  agent  therefore  in  conveying  to  Z. 
Chill,  who  was  neither  the  original  purchaser,  nor  his  legal 
representative,  departed  from  the  authority  conferred  upon 
him.  The  law  is  well  settled,  that  the  acts  of  a  special  agent 
■beyond  the  limits  of  his  authority,  will  not  bind  his  princi})al. 
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A  transfer  of  property  by  an  agent,  not  authorized  by  his 
ccmmission  to  make  it,  or  which  is  not  transferred  according 
to  the  scope  of  his  authority,  passes  no  title  to  the  thing 
transferred.  2  B.  &  A.  137.  Denning  v.  Smith,  3  Johns.,  C. 
R.  344;  Allen  v.  Ogden,  1  Wash.,  C.  C.  Rep.,  174.  So, 
where  an  agent  misapplies  property,  it  confers  no  better  title 
on  the  receiver  than  he  possessed  himself.     1  Moore,  556. 

Restricted  as  the  agent's  power  is,  to  convey  only 
['*'457]     to  *  purchasers  or  their  legal  representatives,  we  must 

regard  him  as  an  agent  with  circumscribed  power 
and  that  his  conveyance  to  Z.  Chill  is  a  void  act  and  confe's 
no  title  whatever.     See  Petersdorff's  Ab.  tit.  Principal  an 
Agent;  Newl.  on  Oant.,  178;  1  Salk.,  96;  Pay  ley  on  Agenc^, 
162,  3,  4;  1  Atk.,  497;  1  Wash.  C.  C.  Rep.,  113. 

If  Z.  Chill  derived  no  title  to  the  lot  by  the  conveyance  from 
the  Agent  of  State,  it  is  clear  he  could  convey  none.  The 
legal  title  remains  where  it  was  previously  to  the  conveyance. 
The  defendants,  Bennett  and  Hornish,  may  be  purchasers  for  a 
valuable  consideration,  without  notice,  and  yet  have  no  title 
which  a  Court  can  protect.  The  protection  which  a  Court  of 
equity  throws  around  innocent  purchasers  for  a  valuable  con- 
sideration, can  not  be  made  to  apply  to  their  case. 

We  think  the  complainant  is  entitled  to  a  conveyance  of 
the  property,  but  because  the  Agent  of  State  for  the  town  of 
Indianapolis  is  not  made  a  party,  he  can  not,  in  the  present 
state  of  the  pleadings,  obtain  the  remedy  he  seeks.  The  Cir- 
cuit Court  instead  of  dismissing  the  bill,  should  have  given 
tlie  complainant  leave  to  amend  by  making  proper  parties. 

Per  Curiam. — The  decree  is  reversed.    Cause  remanded,  &c. 

C.  Fletcher  and  0.  Butler,  for  the  plaintiff. 

J.  Morrison,  for  the  defendants. 
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Wills  v.  The  State,  in  Error. 

AN  indictment  charged  that  the  defendant  did  feloniously 
sial,  take  and  carry  away,  one  watch  of  the  value  of  five  dol- 
lars, &c.  Plea,  not  gailty.  Verdict,  "We  find  the  defendant 
gulity  of  petit  larceny,  and  that  he  be  imprisoned,"  &c.  Motion 
in  arrest  of  judgment  overruled,  and  judgment  on  the  verdict. 
Held,  that  the  use  of  the  word  stal  instead  of  steal,  was  not  a 
sufficient  cause  to  arrest  the  judgment;  but  that  the  verdict 
did  not  authorize  the  judgment,  as  the  defendant  might  have 
been  guilty  of  petit  larceny  without  being  guilty  of  the  larceny 
charged  in  the  indictment.(a) 


r*458]       *  Moore  v.  Bond  and  Wife,  in  Error. 

ON  a  trial  of  an  action  for  slander,  some  of  the  actionable 
words  laid  in  the  declaration  must  be  proved,  or  the  plaintiff 
can  not  recover;  proof  of  equivalent  words  will  not  do. 
Wheeler  v.  Robb,  1  Blackf.,  330,  and  note. 


Wiley  v.  The  State. 

OHAI.LENGE  OF  JTOOKS.— On  the  trial  of  an  indictment,  three  jurors  mav  be 
challenged  peremptorily  on  the  part  of  the  State,  but  no  more. 

ERROR  to  the  Hendricks  Circuit  Court, 

Dewey,  J.— This  was  an  indictment  for  murder.  Plea, 
not  guilty.  Verdict,  'guilty  of  manslaughter;  and  sentence  to 
the  peniteutary. 

,a)Tlus  ease  is  overrulea  by  Moon  v.  The Sta'..:Mnd.,  438  ;  Dukes  v.  The  Slate,  U  Ind.,  567. 
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The  record  shows  that  the  regular  panel  of  the  jury  having 
been  exhausted  without  the  election  of  a  jury,  and  four  jurors 
tales  de  circumstantibus  having  been  called,  and  accepted  by 
the  prisoner,  the  prosecuting  attorney  challenged  them  per- 
emptorily, and  his  challenge  was  allowed  by  the  Court — the 
prisoner  objecting.     This  is  the  only  error  assigned. 

The  right  of  the  State  to  make  peremptory  challenges 
depends  upon  our  statutes.  The  forty-second  section  of  the 
practice  act  provides,  that  in  all  actions  that  may  be  tried  in 
any  Court  of  record,  "each  party  shall  have  the  right  of 
peremptory  challenge  to  three  jurors."  R.  C,  1831,  p.  408. 
By  the  eighty-first  section  of  the  act  respecting  crime  and 
punishment,  passed  in  the  same  year,  it  is  enacted  "  that  in  all 
prosecutions  for  any  capital  oiFense,  each  party  accused  shall 
have  the  right  to  challenge  twenty  jurors  peremptorily.  R.  C, 
1831,  p.  195.  These  two  provisions  not  being  incompatible, 
the  former  must  be  considered  as  embracing,  criminal  prosecu- 
tions as  well  as  civil  cases,  and  with  the  greater  reason,  because 
in  the  same  section  was  contained  the  only  statute  law  which 
conferred  the  privilege  of  a,  jury  de  medietate  linguce  in  any  case. 
And  it  can  hardly  be  supposed  that  the  Legislature 
[*459]  designed  to  make  *a  distinction,  in  this  respect, 
between  suitors  in  civil  suits,  and  a  defendant  in  a 
criminal  prosecution,  unfavourable  to  the  latter.  The  subse- 
quent repeal  of  this  provision  does  not  weaken  the  argument. 

But  the  right  of  the  State  extends  to  the  peremptory  chal- 
lenge of  three  jurors  only.  The  Circuit  Court,  therefore, 
erred  in  permitting  the  prosecuting  attorney  thus  to  challenge 
a  greater  number. 

Per  Curiam. — The  judgment  is  reversed,  and  the  verdict  set 
aside.     Cause  remanded,  &c. 

H.  Brown,  W.  Quarles  and  C.  C.  Nave,  for  the  plaintiff. 

J.  B.  Ray,  for  the  State. 

EKD  OF  NOVEMBEE  TEEM,  1837. 
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STATE  OF  INDIANA, 


AI  INDU-KAPOLIS,  MAY  TEEM,  1838,  IN  THE  TWENTY-SECOND 
YEAR  OF  THE  STATE. 


Offutt  v.  Eaelywlne. 

&XiANimB, — A  Transitory  Action. — An  action  of  slander  lies  here  for  words 
sposen  in  another  State,  charging  the  plaintiff  with  being  guilty  of  larceny. 

Same — Jtjsteptcation. — If  the  defendant  in  such  action  plead  in  justifica- 
tion that  the  words  are  true,  he  can  not  sustain  his  plea  without  proof,  to 
the  satiBfaction  of  the  jury,  that  the  plaintiff  was  guilty  of  the  offense 
charged,  (a) 

ERROR  to  the  Rush  Circuit  Court. 

Sullivan,  J. — The  defendant  in  error  brought  his  action 
of  slander  against  the  plaintiff  in  error  in  the  Rush  Circuit 
Court.  The  declaration  alleges  that  the  defendant  below 
charged  the  plaintiff  with  stealing  a  horse.  The  defendant 
pleaded  the  general  issue,  and  a  special  plea  of  justification, 
averring  that  on,  &c.,  at,  &c.,  in  the  State  of  Kentucky,  the 

(o)8e«  Bijrket  v.  M-onohon,  7  Blackf.,  83. 
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said  Earlywine  did  feloniously  steal,  take,  and  ride  away  one 
sorrel  horse,  the  property  of  EdvMrd  Linville.  Issue  on  the 
first  plea,  and  the  general  replication  de  iryuria,  &c.,  to  the 
second.  The  cause  was  tried  by  a  jury.  Verdict  and  judg- 
ment for  the  plaintiff  below. 
[*461]  *During  the  progress  of  the  trial,  the  plaintiff  below 
introduced  a  witness  by  whom  he  offered  to  prove 
that  the  defendant  had  spoken  the  slanderous  words  in  the 
declaration  mentioned,  in  the  State  of  Kentucky,  to  which  the 
de/endant  objected,  unless  he  would  first  prove  that  some  of 
the  words  laid  in  the  declaration  were  spoken  in  the  county  of 
Rush.  The  Court  overruled  the  objection  and  admitted  the 
testimony.  After  the  testimony  was  closed,  the  defendant 
moved  the  Court  to  instruct  the  jury  that  if,  from  the  evidence, 
they  believed  that  it  was  "just  as  probable"  that  the  plaintiff 
stole  the  horse  named  in  defendant's  plea  of  justification,  as 
that  he  did  not,  they  should  find  for  the  defendant.  This 
instruction  the  Court  refused  to  give,  but  instructed  the  jury 
that  they  should  weigh  the  testimony,  and  if  it  were  more 
probable  from  the  evidence  that  Earlywine  stole  the  horse 
named  in  said  plea  than  that  he  did  not,  they  should  consider 
th-e  plea  sustained,  and  find  for  the  defendant.  The  plaintiff 
then  moved  the  Court  to  instruct  the  jury,  that  under  the  plea 
of  justification,  the  defendant  must  prove  that  the  plaintiff 
took  the  horse  named  in  the  plea,  with  a  felonious  intent. 
This  instruction  the  Court  gave,  to  which  opinion  of  the  Court 
in  giving  the  last-named  instruction,  and  refusing  the  former, 
the  defendant  excepted. 

The  special  errors  assigned  are:  1st.  The  Court  erred  in 
permitting  evidence  to  be  given  of  words  spoken  in  the  State 
of  Kentucky,  no  evidence  of  words  spoken  elsewhere  having 
been  proved.  2d.  The  Court  erred  in  refusing  the  instructions 
asked  by  the  defendant,  and  in  giving  the  instruction  asked 
by  the  plaintiff. 

The  words  charged  in  the  declaration,  and  proved  to  have 
been  spoken,  are  actionable  at  common  law.  At  the  time  they 
were  spoken,  the  plaintiff  below  had  a  right  of  action  against 
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ihe  defendant  in  the  State  of  Kentucky,  and  the  removal  of  the 
parties  to  this  State  did  not  divest  that  right.  The  action  is 
transitory,  and  the  defendant's  liability  follows  him  wherever 
he  goes.  This  point  was  expressly  settled  in  the  case  of  Stout 
V.  Wood,  1  Blackf.,  71.  In  that  case  this  Court  held  that  slan- 
derous words,  actionable  at  common  law,  spoken  in  another 
State,  will  support  an  action  here.      It  is  not  necessary  that 

there  should  be  proof  of  the  speaking  of  the  same  or 
[*462]     other  ^slanderous  words  within  the  county,  to  give 

the  Court  jurisdiction. 
In  the  instructions  given  by  the  Court  to  the  jury  on  the 
application  of  the  defendant,  we  see  no  error  of  which  the 
defendant  can  complain.  Proof  that  would  raise  a  suspicion 
or  probability  merely  of  the  plaintiff's  guilt,  would  not  be 
sufficient  to  sustain  the  defendant's  second  plea.  The  jury 
should  be  satisfied  by  proof  that  the  plaintiff  was  guilty  of 
the  offense  set  out  in  that  plea,  and  it  is  their  province,  on 
hearing  the  testimony,  to  weigh  it  and  decide  upon  it.  The 
Court  ought  so  to  have  instructed  the  jury;  and  if  either 
party  is  aggrieved  by  the  instruction  given,  it  is  the  plaintiff 
and  not  the  defendant.  Nor  do  we  think  the  Court  erred  in 
instructing  the  jury,  that  under  the  plea  of  justification  the 
defendant  must  prove  that  the  plaintiff  took  the  horse  named 
in  the  plea  with  a  felonious  intent.  The  plea  admits  the 
speaking  of  the  words,  but  justifies  it  because  the  plaintiff  was 
guilty  of  the  theft  charged  against  him.  The  felonious  intent 
is  the  gist  of  the  offense :  it  is  the  very  issue  made  by  the  plea. 
The  defendant  maintains  that  he  had  a  right  to  speak  the 
words  laid  in  the  declaration,  because  the  plaintiff  did  felo- 
niously steal,  take  and  carry  away  the  property  therein  named. 
If  the  taking  was  not  felonious  it  was  but  a  trespass,  and 
would  be  no  justification  for  speaking  the  words;  if  felonious, 
it  is  the  ground  of  a  good  defense  to  the  action,  and  the 
defendant  having  placed  his  defense  on  that  point,  should 
prove  it. 

In  an  action  of  slander  for  charging  the  plaintiff  with  per- 
jury, it  was  held,  on  a  plea  of  justification,  that  the  plea  must 
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be  sustained  by  two  witnesses,  or  one  witness  and  strong  cor- 
roborating circumstances.  6  Cow.  Rep.,  118.  So,  in  another 
case,  for  words  charging  the  plaintiff  with  perjury,  it  was  held 
by  this  Court  that  the  defendant,  to  support  his  plea  of  justifi- 
cation, was  bound  to  show  that  the  plaintiff  had  sworn  false 
on  the  trial  to  a  matter  material  to  the  issue.  If  the  matter 
sworn  to  was  immaterial,  there  was  no  perjury,  and  the  charge 
was  without  foundation.  M'Glemery  v.  Keller,  3  Blackf.,  488. 
If  in  an  action  for  calling  the  plaintiff  a  thief,  the  defendant 
should  justify  because  the  plaintiff  had  stolen  apples  from  the 
trees  in  his  orchard,  it  is  clear  that  the  defense  would  be  insu''' 
ficient,  because  the  words  import  a  charge  of  trespass  onl/, 

and  not  larceny. 
[*463]  *These  cases  are  cited  to  show,  that  a  crime  charged 
against  another  by  a  plea  of  justification  in  slander, 
requires  the  same  kind  of  proof  to  maintain  it,  that  is  necessary 
to  convict  him  of  the  crime.  Whether  the  same  strength  of 
evidence  is  required,  we  are  not  now  called  upon  to  decide. 

Per  Cu7'iam.-  -The  judgment  is  affirmed  with  costs.     To  be 
certified,  &c. 

C.  B.  Smith  and  C.  H.  Test,  for  the  plaintiff. 

J.  S,  Neumian  and  D,  Kilgore,  for  the  defendant. 


Yeates  and  Wife  v.  Reed  and  Wife. 

Slander. — If  in  slander  for  actionable  words,  the  speaking  of  the  w"  rds  be 
proved,  and  they  be  not  explained  or  justified,  the  jury  may  ir  fer  that 
the  charge  is  false  and  malicious.(a) 

Same — Evidence  op  Damage. — In  such  case,  evidence  of  actual  damage  ]a 
not  necessary  to  the  plaintiff's  recovery. 

Same — Evidence  in  Mitigation  of. — In  a  suit  against  husband  and  wife, 
for  words  spoken  by  the  wife,  evidence  of  the  husband's  efforts  to  prevent 
the  circulation  of  the  slander,  is  not  admissible  in  mitigation  of  damages. 

(a)Byrkel  v.  Monohon,  7  Blackf.,  83. 
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Same — Pleading. — Slanderous  words,  spoken  aflBrmatively  in  answer  to  a 
question,  should  be  laid  to  have  been  spoken  affirmatively ;  if  spoken  in 
the  form  of  a  que.stion,  they  must  be  laid  to  have  been  spoken  interroga- 
lively.fa) 

Same — Evidence  Under  General  Issue. — Under  the  general  issue  in 
slander,  the  defendant  may  prove,  either  in  excuse  or  mitigation  according 
to  circum.stances,  that  he  was  insane  when  the  words  were  spoken;  the  in- 
sanity, however,  must  be  established,  not  by  reputation,  but  direct  proof. 

ERROR  to  the  Henry  Circuit  Court. 

SuLL,iVAN,  J. — This  was  an  action  of  slander  brought  by 
Reed  and  wife  against  Yecde^s  and  wife.  The  declaration 
alleges,  that  the  wife  of  Yeates  charged  the  wife  of  Reed  with 
whoredom  and  adultery.  Plea,  not  guilty,  and  verdict  for  the 
plaintiffs  below.  Motion  for  a  new  trial  overruled,  and 
judgment  on  the  verdict. 

On   the   trial   below,  the   defendants   asked    the    Court   to 

instruct  the  jury:     1.  That  the  plaintiffs  were  bound  to  prove 

that  some  of  the  words  proved   to  have  been  spoken,  were 

uttered  previously  to  the  commencement  of  the  suit.     2.  That 

if  the  jury  believed  from  the  evidence,  that  the  plaintiffs  had 

sustained  no  damage  from  the  speaking  of  the  words, 

[*  64]     they  might  find  *  for  the  defendants.     3.  That  Yeates' 

conduct   in  trying  to  prevent  the  circulation  of  the 

'^erous  words,  at  the  time  they  were  spoken  and  afterwards, 

.^  his  statement  that  the  charge  was  false,  may  be  considered 

by  the  jury  in   mitigation  of  damages.     The  Court  declined 

givi'  '•  the  instructions  as  asked,  but  instructed  the  jury  that 

of  the  slanderous  words  laid  in  the  declaration,  must  be 

id  to  have  been  spoken  maliciously,  and  that  if  any  words 

w      ■  proved  to  have  been  spoken  that  were  slanderous  in 

themselves,  the  jury  might   infer  that   they    were  false  and 

malicious;  that  the  jury  should  take  all  the  circumstances  of 

the  case  into  their  consideration  in  determining  the  malice; 

tiiat  they  must  believe  from  the  evidence  that  the  slander  was 

utterer",  before  the  commencement  of  the  suit;  and  that  if  it 

was  so  doubtful  whether  the  words  were  uttered  before  the 


{a)Jonef    .  Chapman,  5  Blackf.,  88. 
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commencement  of  the  suit  that  they  could  not  determine  that 
fact,  they  should  find  for  the  defendants. 

It  further  appears  from  the  bill  of  exceptions,  that  about  the 
time  of  the  commencement  of  the  suit,  Mrs.  Yeates  was  seen 
crying;  that  she  was  asked  by  a  witness  in  the  case,  why  she 
was  crying;  and  that  in  reply  to  that  question,  she  uttered 
the  words  laid  in  the  declaration.  To  this  testimony  the 
defendants  objected,  because  the  Words  were  spoken  in  answer 
to  a  question,  and  the  words  in  the  declaration  were  laid  as 
sjwken  affirmatively.  The  Court  overruled  the  objection  and 
admitted  the  testimony,  to  which  the  defendants  excepted. 
The  defendants  then  offered  to  prove  in  mitigation  of  damages, 
that,  at  the  time  of  speaking  the  words,  Mrs.  Yeates  was  con- 
sidered by  all  her  neighbours  to  be  labouring  under  mental 
derangement,  but  the  Court  refused  the  testimony,  to  which 
the  defendants  also  excepted. 

The  plaintiffs  in  error  contend  that  the  Court  erred  in 
admitting  the  testimony  objected  to  by  them,  and  in  refusing 
the  testimony  they  offered,  and  that  the  Court  also  erred  in 
the  instruction  given  to  the  jury,  and  in  refusing  the  instruc- 
tions asked. 

The  first  instruction  asked  by  the  defendants  was  given  by 
the  Court.  The  second  and  third  were  refused,  and  we  think 
the  Court  committed  no  error  in  refusing  them.  If  the  words 
spoken  are  actionable  of  themselves,  the  natural  consequence 
is,  that  damage  has  or  will  accrue-  to  the  person  concerning 
whom  they  were  spoken.  The  plaintiff  is  not  bound 
[*465]  to  show  *by  proof  that  he  has  sustained  actual  dam- 
age, nor  is  he  required  in  such  cases  to  be  prepared  to 
rebut  by  proof  testimony  tending  to  show  that  he  has  sus- 
tained none.  By  proving  the  actionable  words,  he  maintains 
the  issue  on  his  part;  and  the  jury,  unless  the  speaking  of 
the  words  be  explained  or  justified,  is  bound  to  give  damages 
to  some  extent. 

The  efforts  of  Yeates  to  prevent  the  circulation  of  the  slander, 
however  laudable  on  his  part,  can  in  no  wise  mitigate  the  guilt 
of  his  wife.    This  we  think  too  manifest  to  need  further  remark. 
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Nor  do  we  think  the  Court  erred  in  overruling  the  objection 
of  the    defendants    below  to  the    testimony  oifered   by   the 
plaintiffs.     Slanderous  words  should  be  stated  as  they   were 
uttered,  and  if  in  reply  to  a  question,  they  were  spoken  affirm- 
atively, they  should  be  laid  affirmatively  in  the  declaration. 
But  when  they  are  uttered  in  the  form  of  a  question,  they 
will  not  be  admitted  in  support  of  a  declaration  charging  them 
to  have  been  spoken  affirmatively,  because,  says  the  Court  in 
the  case  of  Barnes  v.  Holloway,  8  Terra  Rep.,  150,  there  is 
often  a  manifest  distinction  between  the  same  idea  conveyed 
by  words  spoken  affirmatively,  and  put  interrogatively.     If 
the  words  had  been  spoken  in  reply  to  a  question  by  the  plain- 
tiffs, put  with  a  design  to   procure  their   utterance  for   the 
purpose  of  suing    the  defendants,  the   plaintiffs   could   have 
maintained  no  action  for  words  so  spoken,  because  "  they  can 
not  afterwards  complain  of  that  as  an  injury,  which  they  have 
voluntarily  occasioned."     The  latter  principle  was  acknowl- 
edged by  this  Court  in  the  case  of  Gordon  v.  Spencer,  2  Blackf., 
286.     It  has  no  application,  however,  to  the  case  before  us. 
The  question,  in  reply  to  which  the  slanderous  words  in  the 
present  case  were  uttered,  was  not  put  by  the  contrivance  of 
the  plaintiffs,  nor  did  the  witness  ask  any  question  in  reference 
to  Mrs.  Reed  or  her  character;  but  in  reply  to  the  general 
question  as  to  the  cause  of  her  grief,  she  spoke  the  words  laid 
in  the  declaration  and  affirmed  them  to  be  true.     We  think 
the  count  was  well  supported  by  the  proof. 

The  last  point  made  by  the  plaintiffs  is,  that  the  Court 
below  erred  in  refusing  the  general  opinion  of  the  neighbors 
as  proof  that  Mrs.  Yeates,  at  the  time  of  speaking  the  words, 
laboured  under  mental  derangement.  Under  the  general  issue 
in  slander,  the  insanity  of  the  defendant  at  the  time 
[*466]  of  *speaking  the  words,  may  be  given  in  evidence. 
The  proof  will  be  received  in  excuse  or  in  mitigation 
of  damages,  according  to  the  circumstances  of  the  case. 
Dickinson  v.  Barber,  9  Mass.,  225.  And  it  may  be,  that 
partial  mental  derangement  on  the  subject  to  which  the  words 
relate,  may  also  be  given  in  evidence  under  the  general  issue. 
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Horner  v.  3IarshaWs  Adm'x.,  5  Munf.,  466.  But  these  are 
facts  that  must  be  proved  as  other  facts  are  proved.  Neigh- 
bourhood reports  or  neighbourhood  rumours  are  not  sufficient 
to  prove  either.  Such  testimony  would  confuse  rather  than 
enlighten  the  jury.  Some  facts,  from  their  nature,  can  be 
proved  in  no  other  way  than  by  reputation,  but  insanity,  if  it 
exists,  may  be  established  by  direct  proof. (1) 

We  see  no  error  in  the  record  on  which  to  reverse  this 
case. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

D.  Kilgore,  for  the  plaintiffs. 

C.  B.  Smith,  for  the  defendants. 

(1)  Vide  Harbison  v.  Lemon,  Vol.  3  of  these  Rep.,  61,  and  note. 


RuKNiON  and  Others  v.  Crane  and  Another. 

Practice. — Neither  rules  to  plead  nor  rule-days  are  authorized  by  our  statute. 

Same. — A  party  can  not  be  required  to  perfect  his  pleadings  by  a  certain  day 
in  vacation ;  but  a  day  during  the  term  at  which  the  cause  is  called,  or 
during  the  subsequent  term,  may  be  set  for  that  purpose. 

Same. — Upon  the  execution  of  a  writ  of  inquiry  after  a  judgment  by  default, 
in  a  suit  on  a  promissory  note,  the  execution  of  the  note  can  not  be  dis- 
puted ;  but  the  jury  must  be  satisfied  that  the  note  produced  is  the  same 
with  that  described  in  the  declaration. 

Same. — The  jury  of  inquiry  in  such  case  is  not  obliged  to  disregard  the  note, 
because  an  erasure  or  alteration,  which  is  unexplained,  appears  upon  its 
face.(fl) 

APPEAL  from  the  Tijypecanoe  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  assumpsit.  The  plain- 
tiffs below  declared  on  a  promissory  note  against  the  defendants 
as  partners,  by  which  they  promised  the  plaintiffs  to  pay  thepi 
in  four  months,  &c. 

(o)See  Sloner  T.  EUie,  6  Ind.,  152. 
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[*467]  *At  the  term  of  the  Circuit  Court  to  which  the 
process  was  returnable,  the  parties  appeared,  the  cause 
was  continued  on  the  affidavit  of  the  defendants,  and  they 
were  ruled  to  plead  within  sixty  days.  This  they  failed  to  do. 
At  the  next  term,  the  plaintiffs  having  made  no  attempt  to 
take  an  interlocutory  judgment  against  the  defendants  for  fail- 
ing to  plead  within  the  time  limited  by  the  Court,  the  defend- 
ants, before  the  calling  of  the  cause,  moved  lor  leave  to  file  the 
plea  of  non  assumpsit,  to  which  was  appended  an  affidavit  by 
one  of  the  defendants,  stating  that  the  note  mentioned  in  the 
declaration  was  originally  drawn,  payable  in  five  months  instead 
of  four,  and  in  that  form  was  executed  by  the  defendants,  in 
the  name  of  their  firm,  he  the  affiant  having,  as  one  of  the 
firm,  affixed  the  signatures,  and  that  the  word  ''five"  had  been 
erased  and  "four"  inserted  in  its  stead  without  the  consent  or 
knowledge  of  the  affiant,  or,  as  he  believed,  of  the  other  de- 
fendants; and  that,  therefore,  the  defendants  did  not  make  the 
note  described  in  the  declaration. 

The  Court  rejected  the  plea,  and  gave  judgment  against  the 
defendants  for  failing  to  plead  within  the  time  limited  by  the 
Court  at  the  term  before.  A  jury  was  impanneled  to  assess 
the  damages.  After  the  plaintiffs  had  produced  the  note  to 
the  jury,  the  defendants  offiired  to  prove  the  facts  set  forth  in 
the  affidavit,  but  the  plaintiffs  objecting  to  the  admission  of 
the  testimony,  it  was  rejected.  The  defendants  then  moved  the 
Court  to  instruct  the  jury,  that  if  they  believed  from  the  ap- 
pearance of  the  note,  that  an  erasure  or  alteration  had  been 
made  in  it,  they  must,  in  the  absence  of  explanatory  proof 
respecting  such  erasure  or  alteration,  disregard  that  instrument 
in  the  assessment  of  damages.  The  instruction  was  refused, 
but  the  Court  charged  the  jury  that  they  should  be  satisfied 
the  note  which  the  plaintiffs  had  given  in  evidence  was  the 
same  described  in  the  do,claration.  To  all  which  the  defendants 
excepted.  The  jury  assessed  the  damages,  and  the  Court  ren- 
dered final  judgment  accordingly.  From  that  judgment  the 
defendants  appeal. 

Tbe  correctness  of  the  decision  of  the  Court,  in  rejecting  the 
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plea,  must  depend  upon  the  construction  of  the  28th  section  of 
the  practice  act  of  1831.  That  section  provides  that,  if  at  the 
calling  of  the  cause,  the  issue  shall  not  be  made  up,  the  Court 
may  enter  judgment  against  tho  delinquent  party, 
[*468]  *"  unless  for  good  cause  shown,  they  give  him  a 
further  day  in  that  or  the  succeeding  term,"  to  file 
his  part  of  the  pleading.  The  same  section  expressly  dispenses 
with  all  rules  to  declare,  plead,  &c.,  and  clearly  contemplates, 
that  if  the  issue  shall  be  made  up  at  the  first,  or,  if  time  be 
given,  at  the  next  calling  of  the  cause,  no  interlocutory  judg- 
ment shall  be  entered.  No  rules  to  plead,  or  rule-days,  are 
known  to  our  system  of  practice  as  prescribed  by  law.  Wt 
do  not  conceive  that  the  provision  above  quoted  invests  the 
Circuit  Court  with  discretionary  power  to  fix  a  time  in  vaca- 
tion, at  which  either  party  shall  be  required  to  perfect  his 
pleading,  but  that  their  discretion  is  limited  to  the  right  of 
setting  a  day  for  that  purpose,  during  the  term  at  which  the 
cause  is  called,  or  during  the  subsequent  term.  The  rule,  as  it 
is  called,  to  plead  in  sixty  days,  therefore,  could  have  no  other 
eifect  than  to  extend  to  the  defendants  the  privilege  of  pleading 
before,  or  at  the  calling  of  the  cause  in  the  term  to  which  it 
was  continued.  At  that  term,  before  the  cause  was  called,  the 
defendants  offered  their  plea;  and  we  think  the  Court  erred  in 
rejecting  it. 

Even  had  it  been  competent  to  the  Court  to  rule  the  defend- 
ants to  plead  in  vacation,  it  would  have  been  erroneous  to 
reject  the  plea  which  the  defendants  offered  at  the  next  term, 
for  the  30th  section  of  the  same  act  provides,  that  "when  the 
plaintiff  might  take  an  interlocutory  judgment,  but  fails  to  do 
so,  the  defendant  may  file  any  plea  to  the  merits  of  the  action." 
The  plaintiffs  did  fail  to  take  such  a  judgment  or  to  attempt 
to  take  it,  the  plea  was  to  the  merits,  and  tendered  before  the 
calling  of  the  cause. 

There  was  no  error  in  rejecting  the  evidence  which  was 
offered  by  the  defendants  to  the  jury  of  inquiry,  nor  in  re- 
fusing the  charge  which  was  asked,  nor  in  giving  that  which 
was  given. 
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Per  Curiam.— The  judgment  is  reversed,  and  the  proceed- 
ings subsequent  to  the  declaration  set  aside,  with  costs.  Cause 
remanded,  &c. 

J.  Pettit,  A.  S.  White  and  R.  A.  Lockwood,  for  the  appellants. 

A.  Ingram,  for  the  appellees. 


[*469]  *LiNViLLE  V.  Earlywine,  an  Infant. 

General  Issue.— The  general  issue  admits  the  character  in  which  the  plain- 
tiff sues.(a) 
Slander.— Words  .spoken  in  another  State,  actionable  at  common  law,  are 

actionable  here. 

Instkuctions  to  Jury— Presumptions.- If  an  instruction  to  the  jury  be 

refused,  and  the  record  do  not  show  its  applicability  to  the  case,  it  must  be 

presumed  to  have  been  irrelevant  and  correctly  refused. 

|_*470]  Slander— Pleading.— ■•■■When  the  words  complained  of  in  slander 

derive  their  slanderous  import  from  extrinsic  facts,  the  declaration 

must  aver  those  facts,  and  connect  them  by  a  cdtoquium  with  the  words 

laid.(6) 
Same.— In  slander,  neither  equivalent  words,  nor  words  which  derive  their 
identity  of  meaning  with  that  of  those  laid  in  the  declaration  from  extra- 
neous matter  not  averred,  are  suflBcient  to  support  the  action.(c) 

ERROR  to  the  Bush  Circuit  Court. 

Dewey,  J. — Earlywine,  an  infant,  declared  by  his  next 
friend  against  Linville,  in  slander.  The  declaration  contains 
the  usual  colloquium,  but  no  averment  of  extraneous  facts. 
The  words  laid  are :  "  The  sorrel  horse  is  mine  and  Offutt's, 
and  Earlywine  stole  him."  "  Earlywine  could  be  sent  to  the 
penitentiary  for  stealing."  ''Earlywine  could  be  sent  to  the 
penitentiary  for  stealing  the  sorrel  horse."  "  If  he  don't  get 
that  horse,  I  will  send  him  to  the  penitentiary."  "  He  stole  a 
horse."  "  He  could  be  sent  to  the  penitentiary  for  stealing  the 
sorrel  horse."  "  He  stole  the  sorrel  horse."  Plea,  the  general 
issue.     Verdict  and  judgment  for  the  plaintiff. 


{a)Hontngsworth  t.  The  State,  8  Ind.,  257. 

{b)Bodebaugh  v.  Bolling$icorth,  6  Ind.,  339  ;  Eayt  v.  Mitehell,  7  Blackf.,  117. 

(c)Oreelman  v.  Markt,  7  Blackf.,  281. 
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Several  points  arose  from  instructions  refused  and  given. 

1.  The  Court  refused,  on  motion  of  the  defendant,  to  chargt 
the  jury  that  if  the  plaintiff  had  not  proved  his  infancy,  h* 
could  not  sustain  the  action.  There  was  no  error  in  this. 
The  general  issue  admitted  the  character  in  which  the  plaintiff 
sued. 

2.  The  Court  refused  to  instruct  the  jury,  that  if  the  only 
slanderous  words  which  the  defendant  had  spoken  of  the 
plaintiff  were  uttered  in  Kentucky,  they  must  find  for  the 
defendant.  This  refusal  was  correct.  ^Yords,  slanderous  by 
the  common  law,  spoken  in  another  State,  are  actionable  in 
this  State.     Stout  v.  Wood,  1  Blackf.,  71. 

3.  The  Court  also  refused  to  instruct  the  jury,  that  "if  the 
only  words  proved  to  have  been  spoken  by  the  defendant  of 
the  plaintiff  were,  'he  has  taken  the  horse  without  leave  or 
license,  and  if  he  don't  get  him,  I  will  prosecute  him  for  steal- 
ing,' the  action  could  not  be  sustained."  As  the  record  does 
not  show  the  evidence,  we  have  no  means  of  judging  of  the 
applicability  of  this  instruction  to  the  case.  As  the  charge 
was  refused,  we  must  presume  that  it  was  irrelevant  to  the 
evidence,  and  correctly  rejected. 

4.  On  motion  of  the  plaintiff  the  Court  did  instruct 
[*471]  the  jury  *that  "a charge  of  taking  ahorse,  if  spoken 
under  circumstances  reasonably  conveying  the  mean- 
ing of  stealing,  is  in  substance  a  charge  of  stealing;"  and, 
also,  "  a  charge  that  '  Earlywine  took  the  horse '  is  in  sub- 
stance the  same  as  that  '  Earlywine  stole  the  horse,'  if  spoken 
in  such  manner  as  exactly  to  convey  the  same  meaning."  It 
is  a  well  established  principle  in  actions  of  slander,  that  when 
words  are  uttered  which  derive  their  slanderous  import  from 
facts,  circumstances,  or  manner,  extrinsic  from  the  words 
themselves,  the  declaration  must  contain  an  averment  of  such 
facts,  circumstances,  or  manner,  and  connect  them  by  the 
colloquium  with  the  words  as  they  were  spoken.  This  done, 
the  proof  must  sustain  the  averments,  and  show  that  the 
words  laid  in  the  declaration,  or  enough  of  them  to  convey 
the  same    meaning,  were  spoken.     Stark.,  on  SI.,  272,  289  : 
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Cro.;  Eliz.,  834;  Sweetapple  v.  Jesse,  5  Barn.  &  Ad.,  27; 
Ayre  v.  Craven,  2  Ad.  &  Ellis,  2.  It  is  also  settled  as  a  con- 
sequence of  this  principle,  that  equivalent  words— that  is, 
words  different  from  those  laid  in  the  declaration,  but  having 
the  same  sense,  will  not  suffice  in  proof.  Wheeler  v.  Robb,  1 
Blackf.,  330.  The  self-evident  proposition  contained  in  the 
two  singular  charges  which  were  given  to  the  jury,  (they  both 
express  but  one  idea),  can  not  be  said  to  violate  the  first  of 
these  principles,  because  there  is  no  part  of  the  declaration  to 
which  to  apply  it  under  that  rule;  but  had  the  declaration 
shown,  that  the  defendant  charged  the  plaintiff  with  "  taking 
a  horse,"  or  that  "he  took  a  horse,"  without  averring  any 
explanatory  circumstances,  that  principle  would  have  been 
infringed  by  the  instructions.  As  applied  to  the  charge  of 
stealing  a  horse,  which  is  laid  in  the  declaration,  the  instruc- 
tions, difficult  as  it  is  to  give  them  any  legal  signification  at 
all,  had  a  tendency  to  mislead  the  jury,  and  to  give  them  to 
understand,  not  only  that  equivalent  words,  but  words  which 
derived  their  identity  of  meaning  with  that  of  those  laid  in 
the  declaration  from  extraneous  matters  not  averred,  were 
sufficient  to  support  the  action.  In  this  view,  these  instruc- 
tions are  clearly  erroneous. 

Some  other  charges  were  given  at  the  request  of  the  plaintiff, 
which  bear  too  strong  a  likeness  to  those  already  noticed  to 
need  further  comment. 

Per   Curiam. — The  judgment  is  reversed  and  thfi 
[*472]     verdict  set   *aside,  with  costs,   to   be   paid   by   the 
prochein  amy.     Cause  remanded,  &c. 

C.  H.  Test  and  C.  B.  Smith,  for  the  plaintiff. 

D.  Kilgore  and  /.  S.  Newman,  for  the  defendant. 


The  Corydon  Steam-Mill  Company  v.  Pell. 

ftrocK  StTBgCREPTiOH-PLEADiNG.— In    a  8uit   by   TU    CorydAm  Stmm-MU 
Company  for  an  infltallmem  on  stock   subscribed  for  in  the  company,  the 
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declaration  Bhould  state  by  whom  the  subscription  was  received,  and  should 
allege  that  notice  to  pay  the  installment  had  been  given  agreeably  to  the 
charter, 

ERROR  to  the  Harrison  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  debt  brought  by 
The  Corydon  Steam-Mill  Company  for  a  certain  sum  of  money, 
alleged  to  be  due  from  the  defendant  to  the  plaintiffs  for  stock 
in  the  mill.  There  were  originally  six  counts  in  the  declara- 
tion, but  the  fourth  was  withdrawn. 

The  first  count  states,  that  the  defendant  had  agreed  in 
writing  to  take  six  shares  of  stock  in  the  mill,  each  share  beicj^ 
fifty  dollars,  and  that,  by  means  thereof,  he  had  become  liab/p 
to  pay  for  the  same;  that  the  defendant  had  paid  five  dollars 
on  each  share,  but  had  refused  to  pay  the  residue;  that  the 
directors,  by  advertisements  posted  up  at  five  of  the  most 
public  places  in  the  county,  pursuant  to  the  statute,  had  re- 
quired the  defendant  to  pay  the  balance  due  on  the  stock,  but 
that  he  had  refused  to  do  so.  The  second  count  relates  to  four 
shares  of  the  stock,  and  is  the  same  as  the  first  count,  except 
that  it  states  the  defendant  to  be  the  assignee  of  the  original 
owner  of  these  shares.  The  third  is  a  general  count.  It  states 
that  the  defendant  was  indebted  to  the  plaintiffs  in  a  certain 
sum,  for  the  balance  due  on  six  shares  of  the  stock  subscribed 
for  and  held  by  the  defendant,  and  for  the  balance  on  four 
shares  of  the  stock  subscribed  for  by  one  Abraham  Pell  and 
t  ransferred  to  the  defendant,  then  due  and  payable  on  demand ; 
and  that,  by  reason  of  the  premises,  an  action  had  accrued, 
i^c.     The  fifth  count  is  similar  to  the  first,  and  the  sixth  is 

similar  to  the  second. 
[*473]     *  General  demurrer  to  the  declaration  and  judgment 
for  the  defendant. 

There  is  one  valid  objection  to  the  first,  second,  fifth  aiul 
sixth  counts.  They  do  not  show  with  whom  the  contract  for 
taking  the  stock  was  made.  According  to  the  charter  of  the 
company,  the  commissioners  were  to  receive  subscriptions  for 
the  stock  until  the  directors  were  appointed;  and  after  tliat, 
tlio  directors  were  to  receive  the  subscriptions.     Stat.,  183-4,  p. 
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85.  The  counts  in  question  being  for  the  non-payment  of 
stock,  and  not  stating  by  whom  the  subscription  for  the  stock 
was  received,  can  not  be  supported.  They  are  founded  on  a 
breach  of  contract,  and  ought  certainly  to  have  shown  with 
whom  the  contract  was  made.  There  are  some  other  objections 
made  to  these  counts,  but  they  are  not  well  founded. 

There  is  a  valid  objection,  also,  to  the  third  count.  The 
installments  for  stock  subscribed  for  in  the  company,  which  are 
the  foundation  of  this  count,  were  not  payable  by  the  charter, 
unless  a  previous  notice  of  thirty  days  to  pay  the  same  had 
been  given  to  the  defendant.  No  count,  therefore,  for  any 
such  installment  can  be  good,  which  does  not  allege  that  the 
notice  to  pay  the  same  had  been  given  conformably  to  the 
charter.  The  third  count  contains  no  such  allegation  of  notice, 
and  is  for  that  reason  defective. 

Dewey,  J.,  having  been  concerned  as  counsel  was  absent. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

J.  W.  Payne  and  R.  W.  Thompson,  for  the  plaintiffs.    . 

H.  P.  Thornton,  for  the  defendant. 


Humble  v.  Williams.  * 

Appeal  from  a  Justice. — The  transcript  filed  by  a  justice  on  an  appeal, 
did  not  state  that  the  appeal  had  been  prayed  for  or  granted.  The  judg- 
ment was  rendered  on  the  21st  of  June,  1836,  and  the  transcript,  appeal- 
bond,  &o.,  were  filed  on  the  third  of  August  following.  Held,  that  the 
filing  of  the  transcript,  &c.,  was  sufficient  evidence,  prima  facie,  that 

[*474]  the  appeal  had  been  duly  prayed  for  and  granted.  ^Held,  also, 
that  if  the  appeal-bond  so  filed  be  insufficient,  a  new  one  may  be 
filed.(a) 

Same — Practice. — The  objection  to  an  appeal  from  the  judgment  of  a  jus- 
tice, that  the  papers  were  not  filed  in  time,  may  be  waived  by  the  appellee. 

Right  of  Property — Affidavit. — The  affidavit  and  claim  of  a  third 
person  to  the  property  taken  in  execution,  should  show  whether  the  claim- 

ia)Wolf  V.  The  Slaie,  11  Inil.,  iil^l  ;  8  Hlackf.,  1S5. 
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ant  be  the  absolute  owner,  or  whether  his  claim  be  conditional,  and  if  the 
claim  be  conditional,  whether  it  was  created  by  deed  or  by  parol ;  but  if  the 
objection  for  a  defect  in  these  particulars  be  not  made  before  the  justice,  it 
is  waived. (a) 

APPEAL  from  the  Owen  Circuit  Court. 

Blackford,  J. — David  Humble  obtained  a  judgment  before 
a  justice  of  the  peace  against  John  Williams,  and  took  out  an 
execution  on  the  judgment.  The  execution  was  levied  upon 
a  mare  and  colt  as  the  property  of  the  execution-defendant. 
James  Williams  filed  with  the  justice  the  following  claim  to  the 
property,  viz.:  ''James  Williams  claims  a  certain  sorrel  mare 
and  colt  taken  by  an  execution,  wherein  David  Humble  is 
plaintiff  and  John  Williams  is  defendant,  to  satisfy  said  execu- 
tion. James  WilliaTns."  There  is  annexed  to  this  claim  an 
affidavit,  stating  "  that  the  claim  is  true  in  substance,  and  is  a 
matter  of  fact."  The  triers  who  were  appointed  to  determine 
as  to  the  validity  of  the  claim,  decided  in  favour  of  the 
claimant;  and  the  justice,  accordingly,  gave  judgment  in  nis 
favour,  on  the  21st  of  June,  1836.  The  justice  who  rendered 
the  judgment,  filed  in  the  clerk's  office  on  the  Sd  of  August, 
1836,  a  transcript  of  the  judgment,  the  claim  and  affidavit  of 
the  claimant,  and  an  appeal-bond  in  the  cause  executed  by 
Humble  and  his  sureties.  This  bond  appeared  on  its  face  to 
be  dated  on  the  12th  of  June,  1836,  and  to  have  been  acknowl- 
edged before  the  justice  and  approved  of  by  him.  At  the 
October  term,  1836,  the  parties  appeared,  and  agreed  that  no 
objection  on  account  of  the  papers  not  having  been  filed  in 
time  by  the  justice,  should  be  made  to  the  appeal.  At  the 
October  term,  1837,  the  appeal  was  dismissed  on  the  motion  of 
Williams,  the  appellee. 

The  grounds  upon  which  the  appeal  was  dismissed  are  the 
following:  1st.  That  the  justice's  transcript  does  not  show 
that  an  appeal  was  prayed.  2d.  That  the  appeal-bond  is 
insufficient.  3d.  That  the  transcript  was  not  filed  within 
twenty  days  after  the  appeal  was  taken. 

(a)Morris  v.  Detar,  5  Blackf.,  31. 
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The  record  shows,  that  before  the  dismission  of  the  appeal, 
the  appellant  offered  to  file  a  sufficient  bond,  but  that 
[*475]  the  *C(7iirt  refused  to  receive  it.  It  appears  also  that 
before  the  appeal  was  dismissed,  the  appellant  offered 
to  prove  that  there  was  a  mistake  in  the  bond  as  to  the  date; 
that  the  bond  was  filed  with  the  justice  after  the  judgment 
and  within  ten  days  thereafter;  and  that  an  appeal  was  prayed 
and  granted  within  ten  days  after  the  rendition  of  the  judg- 
ment, but  that  the  Court  would  not  permit  these  facts  to  be 
proved. 

We  do  not  think  that  any  of  the  grounds  upon  which  this 
appeal  was  dismissed  can  be  sustained. 

It  is  not  absolutely  essential  to  the  support  of  the  appeal 
that  the  transcript  itself  should  show  that  it  had  been  re"-u- 
larly  applied  for  by  the  appellant  and  granted  by  the  justice. 
Such  matters  may  be  proved  by  extrinsic  testimony.  In  this 
case,  the  fact  that  the  justice  had  filed  in  the  clerk's  office  the 
transcript  of  the  judgment,  the  claim  and  affidavit  of  the 
claimant,  and  the  appeal-bond  in  the  cause,  was  sufficient  evi- 
dence, prima  facie,  that  the  appeal  had  been  properly  prayed 
for  and  granted.  And  the  same  fact,  that  those  papers  had 
been  so  filed,  was  also  sufficient  to  authorize  the  appellant, 
when  the  sufficiency  of  the  bond  was  objected  to  in  the  Circuit 
Court,  to  file  a  new  bond  to  the  satisfaction  of  the  Court. 

There  is  nothing  in  the  objection,  that  the  papers  in  the 
cause  were  not  filed  by  the  iustice  within  the  time  prescribed 
oy  the  statute.  That  objection  was  waived  in  the  Circuit 
Court  by  an  agreement  of  the  parties.  The  statute  in  question 
is  to  be  construed  like  other  statutes  of  limitation.  The  party 
interested  may  take  advantage  of  the  statute,  or  he  may  waive 
the  benefit  of  it,  at  his  discretion.  This  point  was  decided  at 
the  last  term.(l) 

It  is  contended  by  the  judgment-creditor,  that  the  suit  ought 
to  have  been  dismissed  by  the  Circuit  Court,  on  the  ground 
that  the  affidavit  of  the  claimant  is  defective.  The  defect  com- 
plained of  is,  that  the  affidavit  does  not  show  the  nature  of 
the  claim.  We  think  the  affidavit  is  liable  to  the  cbjoctioa 
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made  to  it.     The  affidavit  and  claim  in  these  cases  should 
show  whether  the  claimant  was  the  absolute  owner,  or  whether 
his  claim  was  conditional,  and  in  the  case  of  a  conditional 
:laim,  whether  it  was  created  by  deed  or  by  parol.    Stat.  1834, 
").  195.     But  the  objection  does  not  appear  to  have  been  made 
>efore  the  justice  on  the  trial  of  the  right  of  property;  and  it 
is  too  late  to  make  it,  for  the  first  time,  after  an  appeal. 
L*476]        ^Fer  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
A.  Kinney,  for  the  appellant. 
C.  P.  Hester,  for  the  appellee. 

(l)Vide  Dougherty  v.  Mason,  and  note,  ante,  p.  432. 


Shanks  v.  Lucas,  Administrator,  in  Error. 

IF  a  person  entitled  to  a  land  certificate  under  the  act  of 
Congress  of  the  23d  of  3Iay,  1828,  die,  the  certificate  issues  to 
his  heirs.  Whether,  when  the  certificate  has  so  issued  and 
there  is  a  deficiency  of  assets,  the  executor  or  administrator 
can  require  the  certificate  or  its  value  from  the  heirs? — qucBi'e. 


Barkeloo  v.  Randall,  and  Another. 

Attachment — When  Parties  Trespassers. — A  justice  of  the  peace  who 
issues  a  writ  of  domestic  attachment,  by  which  the  goods  cf  an  absconding 
debtor  are  attaclied,  without  requiring  a  bond  to  be  previously  filed  accord- 
ing to  tlie  statute — and  the  party  who  procures  such  writ  to  be  issued  with- 
out previously  filing  the  bond — are  trespassers,  and  liable  as  such  to  the 
party  injured. (a) 

APPEAL  from  the  Rush  Circuit  Court. 

(n)Sec  Roienlhall  v.  Tke  Madison,  etc.,  Co.,  10  Ind.,  3G1 ;  Allen  T.  Chadsey,  1  Ind.,  390. 
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Sullivan,  J. — This  was  an  action  of  trespass  de  bonis  as- 
portatis.  The  defendants  severed  in  their  pleas.  Randall 
pleaded  that  on  the  6th  of  September,  1836,  at,  &c.,  the  defend- 
ant, Kay,  appeared  before  him,  the  said  Randall,  then  and 
there  being  an  acting  justice  of  the  peace  in  and  for  the  county 
of  Rush,  and  made  and  filed  his  affidavit,  stating,  among  other 
things,  that  the  said  Barheloo  was  justly  indebted  to  said  Kay, 
in  the  sum  of  fifty  dollars,  &q.,  and  that  Barkeloo  so  con- 
cealed  himself,  that   the   ordinary  process  of  law  could  not 

be  served  upon  him,  &c.,  whereupon  said  Randall 
[*477]     issued  his  writ  *of  domestic  attachment  directed  to  a 

constable  of  the  proper  county,  commanding  him  to 
attach  the  goods  and  chattels  of  said  Barkeloo;  that  the  writ 
was  delivered  to  the  proper  officer,  and  by  virtue  thereof  the 
goods  and  chattels  named  in  the  declaration  were  duly  attached, 
&c.  Kay  also  pleaded  that  on,  <fec.,  at,  &c.,  he  appeared 
before  said  Randall,  then  and  there  being  an  acting  justice  of 
the  peace  in  and  for  Rush  county,  and  made  and  filed  an  affi- 
davit stating,  among  other  things,  that  said  Barkeloo  waa 
justly  indebted  to  him,  said  Kay,  in  the  sum  of  fifty  dollars, 
&c.,  and  that  Barkeloo  so  concealed  himself  that  the  ordinary 
process  of  law  could  not  be  served  upon  him;  that  said 
Randall  thereupon  issued  a  writ  of  domestic  attachment 
directed  to  a  constable  of  the  county,  commanding  him  to 
attach  the  goods  and  chattels  of  Barkdoo;  that  said  writ  was 
duly  delivered,  &c.,  and  the  goods  and  chattels  of  the  plaintiff 
in  the  declaration  mentioned  were,  by  virtue  thereof,  attached; 
which  is  the  same  taking,  &c.  The  defendants  also  pleaded 
the  general  issue. 

To  the  special  pleas  of  the  defendants  the  plaintiff  replied, 
that  the  said  Kay  sued  out  the  writ  of  attachment,  and  said 
Randall  issued  the  same  without  any  bond  being  filed  by  Kay, 
as  required  by  law,  conditioned  for  the  due  prosecution  of  the 
Avrit  of  attachment,  and  for  the  payment  of  all  damages  that 
might  be  sustained  by  the  plaintiff,  if  the  proceedings  of  Kay 
ill  the  attachment  should  be  wrongful  and  oppressive.  These 
replications  were  by  the  Court   below,  on  general  demurrer, 
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adjudged  bad,  and  final  judgment  was  given  for  the  defend- 
ants; whereupon  the  plaintiff  appealed  to  this  Court. 
\  The  first  section  of  the  act  authorizing  domestic  attachments 
provides,  that  when  any  person  shall  so  abscond,  or  conceal 
himself,  that  the  ordinary  process  of  law  can  not  be  served 
upon  him,  it  shall  and  may  be  lawful  for  his  creditor  or  cred- 
itors, to  appear  before  a  clerk  of  the  Circuit  Court  or  justice 
of  the  peace,  and  make  oath  to  that  fact,  and  that  the  defend- 
ant is  justly  indebted  to  affiant,  &c.,  and  upon  filing  such 
affidavit,  and  his  bond  with  surety  in  double  the  sum  de- 
manded, payable  to  the  defendant,  and  conditioned  for  the  due 
prosecution  of  the  writ  of  attachment,  and  the  payment  of  £\ll 
damages  that  may  be  sustained  by  the  defendant,  if  the  pro- 
ceedings thereon  shall  be  wrongful  and  oppressive,  a  writ  of 

domestic  attachment  shall  issue.     By  the  second  sec- 
[*478]     tion  of  the  act,  each  *and  every  justice  of  the  peace 

before  whom  such  affidavit  and  bond  shall  be  filed,  is 
authorized  and  required  to  issue  a  writ  of  domestic  attachment. 
The  questions  made  for  our  consideration  are :  1st.  Was  tlie 
filing  of  the  bond  an  indispensable  requisite  to  give  the  justice 
of  the  peace  jurisdiction?  and,  2d.  Whether  the  action  should 
not  have  been  case  instead  of  trespass? 

When  Courts  of  special  and  limited  jurisdiction  exceed  their 
rightful  powers,  the  whole  proceeding  is  coram  non  judice  ; 
and  all  concerned  in  such  void  proceedings  are  liable  to  rai 
action  by  the  party  injured.  '  In  Elliott  v.  Peirsol,  1  Peter's 
U.  S.  Rep.,  340,  it  is  said  that  if  a  court  act  without  authority, 
its  judgments  and  orders  are  regarded  as  nullities.  They  are 
not  only  voidable  but  void  :  and  in  Wise  v.  Withers,  3  Cranch,- 
331,  it  is  acknowledged  to  be  a  principle,  that  a  decision  of 
such  a  tribunal  in  a  case  clearly  without  its  jurisdiction, 'can 
not  protect  the  officer  who  executes  it;  but  that  the  Court  and 
the  officers  are  all  trespassers.  It  is  only  while  they  act 'within 
the  authority  conferred  upon  them,  that  the  law  throws  its 
protection  around  them.  An  excess  of  jurisdiction,  as  for 
instance,  issuing  a  warrant  to  apprehend  without  information, 
on  oath,  will  render  the  justice  liable.     Vosburgh  v    Welch,  H 
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Johns.,  175.  And  where  there  is  an  indispensable  requisite  to 
bring  his  official  power  into  action,  and  that  requisite  be  not 
complied  with,  his  acts  are  null  and  void,  and  the  justice  of 
the  peace,  and  the  party  procuring  the  act  to  be  done,  are 
liable  to  the  party  injured  in  an  action  of  trespass.  1  Bald., 
571.  Where  a  party  procures  an  inferior  magistrate  to  exceed 
his  jurisdiction,  and  extend  his  powers  to  a  case  to  which  they 
can  not  lawfully  be  extended,  he  becomes  a  trespasser,  and  is 
amenable  to  the  party  injured.  Curry  v.  Pringle,  11  Johns., 
444.  In  the  case  of  Gold  ads.  Bissell,  1  Wend.,  210,  it  is  held 
that  in  cases  where  a  summons  is  the  regular  process,  a  war- 
rant without  oath  is  irregular  and  void.  Without  the  oath, 
the  justice  has  no  jurisdiction  over  the  person  of  the  defendant, 
and  all  parties  concerned  in  an  arrest,  under  such  process,  are 
trespassers.  In  Vosburgh  v.  Welch,  above  cited,  which  was 
an  action  of  trespass  brought  against  a  justice  of  the  peace  for 
issuing  an  attachment  against  the  goods  of  the  plaintiif,  as  an 
absconding  debtor,  without  legal  proof  of  the  fact  of  conceal- 
ment as  required  by  the  statute,  it  was  held  that  if  a 
[*479]  justice  issues  his  *attachment  without  oath,  he  must 
be  considered  as  issuing  it  without  authority,  and  is 
liable  in  an  action  of  trespass  de  bonis  asportatis.  Numerous 
cases  might  be  adduced  to  show,  that  where  a  court  of  inferior 
and  limited  jurisdiction  acts  without  authority,  or  exceeds  the 
authority  conferred  upon  it,  the  court,  the  parties,  and  the 
officers  who  execute  the  decision,  are  all  trespassers. 

If  in  the  present  case,  no  affidavit  had  been  filed  as  required 
by  the  statute,  it  would  not  have  been  pretended,  but  that  the 
justice  of  the  peace  who  issued  the  writ  by  which  the  property 
of  the  defendant  was  attached,  and  the  party  who  procured  it 
to  be  issued,  were  trespassers.  Why  may  the  bond  be  dispensed 
with,  and  not  the  affidavit?  The  statute  places  both  on  the 
same  footing,  and  expressly  provides  that  when  both  are  filed, 
the  justice  of  the  peace  shall  be  authorized  to  issue  the  writ. 

Our  view  of  the  law  therefore  is,  that  a  justice  of  the  peace 
who  issues  a  writ  of  domestic  attachment,  by  which  the  prop- 
erty of  an  absconding  debtor  is  attached,  without  requiring  a 
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bond  to  be  first  filed  according  to  the  statute,  and  the  party 
who  procures  such  writ  to  be  issued  without  first  filing  his 
bond,  are  trespassers,  and  as  such  liable  to  the  injured  party. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

C.  B.  Smith,  for  the  appellant. 

C.  H.  Test  and  /.  Perry,  iov  the  appellees. 


Hatten  v.  Robinson, 

Vaeiance. — A  count  on  a  promise  to  execute  a  promissory  note  is  not  sus- 
tained by  proof  of  a  promise  to  pay  money. 

Money  Had  and  Received. — To  sustain  a  count  for  money  had  and 
received,  it  must  appear  that  the  defendant  had  received  money  due  to  the 
plaintiff  or  something  which  he  had  really  or  presumptively  converted 
into  money  before  suit  brought,  or  which  he  had  received  as  money  and 
instead  of  it.(a) 

Same — Evidence. — A  promissory  note  is  not  evidence,  on  a  count  for  money 
had  and  received,  against  one  of  the  makers  who  is  only  a  surety  for  the 
other. 

[*480]     *APPEAL  from  the  Fountain  Circuit  Court. 

Dewey,  J. — Assumpsit.  The  declaration  contains 
two  special  counts,  one  founded  on  a  promise  by  Hatten  to 
Robinson  to  execute  to  him  a  promissory  note  for  $700,  the 
other  on  a  promise  to  make  a  note  for  $600;  there  is  also  a 
count  for  money  had  and  received.  Plea,  the  general  issue. 
The  cause  was  submitted  to  the  Court  without  a  jury.  Judg- 
ment  for  the  plaintiff. 

The  evidence  was  as  follows:  One  Howard,  with  Hatten 
as  his  surety,  had  given  to  Robinson  a  promissory  note  for 
$700,  the  consideration  of  which  was  corn  purchased  by 
Howard  from  Robinson.  Howard  absconded.  Robinson  and 
Hatten  pursued  and  overtook  him.  It  was  arranged  among 
the  three,  that  Howard  should  pay  Robinson  |100,  and  execute 

(a)See  Ilelvey  v.  The  Board,  &c.,  6  Blackf.,  317. 
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his  four  notes  to  Hatten,  with  one  Kelley  as  his  surety,  each 
for  $150,  payable  in  one,  two,  three,  and  four  years,  with  ten 
'per  cent,  interest;  that  Robinson  should  deliver  up,  as  satisfied, 
the  note  for  $700  against  Howard  and  Hatten;  and  that 
Hatten  should  become  solely  responsible  to  Robinson  for  $600, 
the  balance  of  the  $700  due  on  the  note  given  up.  This 
arrangement  was  carried  into  immediate  execution,  and  Hatten 
repeated  his  promise  to  Robinson  to  pay  him  the  $600,  and 
often,  aWwards,  admitted  the  promise  and  his  liability  to  pay 
the  money.  To  the  sufficiency  of  this  evidence  the  defendant 
objected;  his  objection  was  overruled,  and  he  excepted. 

We  do  not  think  the  evidence  justifies  the  finding  and 
judgment  of  the  Circuit  Court.  The  special  counts  are  not 
gustained,  because  they  lay  promises  to  execute  notes;  and  the 
undertaking  proved  was  to  pay  money.    This  variance  is  fatal. 

The  general  principle  governing  actions  for  money  had  and 
received  is,  that  the  defendant  must  have  come  to  the  posses- 
sion of  money,  which  he  can  not  conscientiously  withhold  from 
the  plaintiff.  But  as  the  action  is  equitable  in  its  character, 
and  peculiarly  designed  for  the  advancement  of  justice,  many 
cases  have  been  decided  in  favour  of  plaintiffs  with  strong 
claims  to  redress,  in  which  the  defendants  have  not  actually 
received  money.  In  all  these  cases,  however,  they  had  received 
something  which  really,  or  presumptively,  was  converted  into 
money  before  suit  brought,  or  which  was  received  as  money 
and  instead  of  it.  The  defendant  in  this  case  did  not 
[*481]  ^receive  any  money  ;  nor  can  it  be  presumed  that  the 
notes  which  he  did  receive  had  produced  money  at 
the  commencement  of  the  action,  for  none  of  them  was  due  at 
that  time ;  nor  did  he  receive  these  notes  as  money,  either  in 
his  own  estimation  or  in  that  of  the  plaintiff. 

Could  the  plaintiff  have  maintained  an  action  for  money 
had  and  received  on  the  original  note  for  $700  which  was 
cancelled,  or  in  other  words,  if  that  note  would  have  been 
evidence  that  its  makers  owed  him  for  money  had  and  received, 
he  could  contend,  with  great  plausibility,  for  success  in  this 
ouit.     That   a   promissory   note   is   such   evidence   against   a 
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maker  who  has  been  benefited  by  its  consideration  may  be 
true ;  but  it  is  not  evidence  of  money  had  and  received  against 
a  surety  who  had  no  connection  with  the  consideration,  Wells 
V.  Girling,  8  Taunt.,  737.  Had  either  of  the  special  counts 
been  sustained  by  the  evidence,  the  result  might  have  been 
different.  As  the  case  presents  itself,  the  action  can  not  be 
maintained. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

A.  S.  White,  R.  A.  Lockwood,  and  /.  Pettit,  for  the  appellant. 

I.  Naylor,  for  the  appellee. 


Scanland  v.  Ruble,  Administratrix. 

Estoppel. — The  general  issue  and  a  special  plea  in  bar  were  filed,  in  a 
justice's  Court,  to  a  suit  by  an  administratrix,  and  the  cause  was  then 
transferred  to  the  Probate  Court.  Held,  that  the  defendant  could  not 
afterwards  deny  the  character  in  which  the  plaintiff  sued. 

ERROR  to  the  Spencer  Probate  Court. 

Dewey,  J. — The  plaintiff  below  as  administratrix  of  W. 
Ruble,  sued  the  defendant,  in  assumpsit,  on  an  account  in 
favor  of  her  intestate,  before  a  justice  of  the  peace  of  Spencer 
county.  The  defendant  appeared  before  the  justice  and  filed 
his  account  against  the  intestate  by  way  of  set-off.  He  also 
claims  the  benefit  of  the  general  issue  under  the 
[*482]  statute.  The  ^plaintiff  required  the  justice  to  certify 
the  proceedings  to  the  Probate  Court,  from  which  she 
received  her  character  of  administratrix.  The  justice  accord- 
ingly certified  the  case  to  the  Probate  Court  of  Spencer  county. 
A  jury  trial  was  there  had.  Verdict  and  judgment  for  the 
plaintiff. 

In  the  progress  of  the  trial  the  defendant  offered  to  prove 
that,  at  the  time  of  the  commencement  of  tho  suit  before  the 
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justice,  the  plaintiff  had  ceased  to  be  the  administratrix  of  W, 
Ruble,  in  consequence  of  not  having  filed  a  bond  under  the 
provisions  of  a  statute  of  1834,  respecting  the  destruction  of 
the  records  of  Spencer  county,  and  that  she  did  not  receive  her 
authoritv  until  after  the  transfer  of  the  cause  into  the  Probate 
Court.  The  Court  rejected  the  testimony,  and  the  defendant 
excepted.     This  decision  is  assigned  as  error. 

The  plaintiff  in  error  contends,  that  in  Courts  of  limited 
jurisdiction,  the  defendant  may  show  want  of  jurisdiction 
under  the  general  issue  in  any  stage  of  the  trial.  This  doctrine 
is  correct;  but  to  ascertain  whether  it  is  applicable  to  this  case, 
we  must  look  into  the  proceedings  before  the  justice  of  the 
peace,  and  their  effects  upon  the  cause.  Justices  of  the  peace 
have  jurisdiction  over  suits  by  executors  or  administrators,  as 
fully  as  they  have  over  those  commenced  by  any  other 
person, — subject,  however,  to  the  right  of  the  plaintiff  to 
transfer  the  cause  to  the  Probate  Court,  whenever  payment, 
set-off,  or  other  special  matter  in  bar  may  be  pleaded.  Stat., 
1832,  p.  251.(1)  The  plea  of  non  assumpsit,  which  is  sup- 
posed to  have  been  pleaded  before  the  justice,  would  certainly 
have  left  the  defendant  at  liberty  to  show  that  the  justice  had 
no  jurisdiction  over  the  cause,  had  the  trial  taken  place  before 
him.  But  proof  that  the  plaintiff  had  ceased  to  be  adminis- 
tratrix, or,  in  other  words,  that  she  was  not  administratrix  at 
the  time  of  the  commencement  of  the  suit,  would  not  have 
affected  the  jurisdiction  of  the  justice.  He  had  cognizance 
over  the  cause  of  action  independently  of  that  matter.  It  is 
true,  that  had  ne  unques  administratrix  been  pleaded  and  the 
plea  sustained  by  the  evidence,  the  action  must  have  failed ; 
but  such  a  plea  could  not  have  been  successfully  framed  to  the 
jurisdiction  of  the  Court.  It  must  have  been  in  bar  of  the 
action,  or  perhaps  to  the  disability  of  the  plaintiff  in  abate- 
ment. We  can  see  no  reason,  therefore,  for  giving  to  the  plea 
of  the  general  issue  in  this  case  a  different  effect  from 
[*483]  *that  which  it  would  have  if  pleaded  in  a  Court  of 
general  jurisdiction.  The  usual  consequence  of  plead- 
ing it  to  actions  by  executors  or  administrators,  is  to  admit,  the 
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character  of  the  plaintiff.  Such  we  think  is  its  effect  in  this 
case.  It  admits,  not  the  jurisdiction  of  the  Court,  but  the 
fact  that  the  plaintiff  is  the  administratrix  of  W.  Ruble.  In 
this  situation,  with  this  implied  admission  upon  the  record,  the 
cause  entered  the  Probate  Court.  We  know  no  rule  of  law, 
and  there  is  certainly  no  maxim  of  justice,  which  authorizes 
the  defendant  to  disprove  a  fact  in  the  Probate  Court,  which 
before  the  justice,  he  had  deliberately  admitted  and  was  estop- 
ped from  denying.  The  general  issue  must  have  the  same 
effect  in  every  stage  of  the  cause. 

We  are  of  opinion,  therefore,  that  when  a  defendant  has 
pleaded  the  general  issue  and  special  matter  in  bar  to  an  action 
by  an  executor  or  administrator,  commenced  before  a  justice 
of  the  peace  and  which  has  been  transferred  to  the  Probate 
Court,  he  is  not  permitted  in  that  Court  to  deny  the  character 
in  which  the  plaintiff  sues. 

We  have  looked  through  the  evidence  which  is  spread  upon 
the  record,  and  think  the  Probate  Court  committed  no  error  in 
refusing  the  motion  for  a  new  trial.  , 

Per  CuHam. — The  judgment  is  affirmed  with  five  per  cent, 
damages  and  costs.     To  be  certified,  &c. 

J.  A.  Brackenridge,  for  the  plaintiff. 

S.  C.  Stevens,  for  the  defendant. 

(l)Accord.  Eev.  Stat.  1838,  pp.  364,  365. 


TouETELOTT  and  Another  v.  Junkin  and  Others. 

Joint  aijd  Several  Contracts. — A  took  a  lease  of  real  estate,  covenanting 
to  pay  rent,  &c.  Several  weeks  afterwards,  B  agreed  with  the  lt»sor  by  a 
writing  obligatory  to  be  surety  for  the  lessee.  Held,  that  the  contracla  of  A 
and  B  were  several,  and  did  not  subject  them  to  a  joint  suit. 

ERROR  to  the  Pike  Circuit  Court. 

Blackford,  J. — This  was  an  action  of  covenant 
[*484]     by  the  ^trustees  of  certain  school  land,  founded  on 
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an  indenture  of  lease.     The  breach  assigned  is  the  non-pay- 
ment of  rent. 

The  declaration  states  that  the  plaintiffs,  on  the  2Sd  of  Jan- 
uary, 1830,  leased  certain  land  to  Tourtelott,  one  of  the  de- 
fendants, for  two  years  from  the  first  of  March,  1830;  that 
Tourtelott,  by  a  covenant  in  the  lease,  was  to  pay  twenty  dollars 
of  the  rent  on  the  25th  of  December,  1830,  and  sixty  dollars 
of  the  rent,  on  the  25th  of  December,  1831;  but  that  the  de- 
fendant, Tourtelott,  had  not  paid  the  rent  agreeably  to  his 
contract.  The  declaration  further  states,  that  after  the  exe- 
cution of  the  indenture  of  lease  between  the  plaintiffs  and 
Tourtelott,  to-wit,  on  the  lA^th  of  February,  1830,  the  other 
defendant,  Stewart,  by  his  agreement  under  seal,  covenanted 
with  the  plaintiffs  to  become  surety  to  them  for  TourtelotVs 
faithful  performance  of  his  covenants  contained  in  the  lease. 
The  declaration  then  concludes  by  saying,  that  by  means  of 
the  non-performance  of  TourtelotVs  covenants  in  the  lease,  the 
plaintiffs  have  sustained  damage  to  the  amount  of  $200. 

There  was  a  general  demurrer  to  this  declaration,  and  a 
judgment  for  the  plaintiffs. 

The  judgment,  in  this  case,  is  wrong.  The  suit  is  against 
two  persons  for  a  breach  of  contract,  and  it  can  not  be  sus- 
tained if  the  contract  be  not  a  joint  one.  Tourtelott  leased  the 
land  from  the  plaintiffs  on  the  23cZ  of  January,  1830,  and 
bound  himself,  by  a  covenant  in  the  lease,  to  pay  the  rent  as  it 
became  due.  Several  weeks  afterwards,  to-wit,  on  the  14th  of 
February,  1830,  Stewart  obligated  himself,  by  another  instru- 
ment under  seal,  to  become  surety  for  TourtelotVs  compliance 
with  his  agreement.  These  contracts  are  entirely  separate  and 
distinct.  The  land,  according  to  the  declaration,  was  leased  by 
the  plaintiffs  to  Tourtelott,  upon  the  consideration,  not  of  a 
joint  covenant  by  Tourtelott  and  Stewart  to  pay  the  rent,  but  of 
TourtelotVs  covenant  alone  for  the  payment  of  it.  Stewart  is 
not  a  party  to  the  lease.  The  consequence  is,  that  a  suit 
founded  on  the  covenant  to  pay  rent,  contained  in  the  lease, 
can  be  sustained  only  against  Tourtelott,  the  lessee  of  the  prem- 
ises.    Stewart  may,  perhaps,  be  liable  on  his  own  subsequent 
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and  separate  covenant  with  the  plaintiffs,  but  the  action  in  that 
case,  if  sustainable,  must  be  brought  against  him  alone. 
[*485]         *Per    Curiam. — The   judgment    is    reversed  with 
costs.     Cause  remanded  &c. 
D.  M' Donald,  for  the  plaintiffs. 
/.  Law,  for  the  defendants. 


The  State  Bank  of  Indiana  v.  Brooks. 

Pkactice. — A  special  demurrer  can  not  be  filed  after  the  day  for  which  the 

cause  is  set  for  trial. 
Samk. — After  judgment  for  the  plaintiff  on  demurrer  to  the  declaration,  in  a 

Buit   on  a  promissory  note,  it  is  unnecessary,  on  executing  the   writ  of 

inquiry,  to  prove  the  execution  of  the  note. 
PiiEADiNG. — As  to  the  form  of  a  declaration  in  an  action  on  several  bank 

notes. 
Jurisdiction  as  to  Amount  Claimed. — Whether  the  declaration  shows  a 

sum  due  sufBcierrtly  large  to  give  the  Circuit  Court  jurisdiction  depends, 

not  upon  the  amount  of   any  one  particular  item,  but  upon  the  whole 

amount,  demanded  in  the  declaration,  (a) 

APPEAL  from  the  Marion  Circuit  Court. 

Blackford,  J. — Brooks  brought  an  action  of  assumpsit 
against  The  State  Bank  of  Indiana.  The  object  of  the  suit 
was  to  recover  the  amount  of  several  bank-notes,  alleged  to 
have  been  made  by  the  bank,  and  payable  to  the  bearer  at  the 
branch  bank  at  Indianapolis. 

The  declaration,  after  particularly  describing  each  of  the 
notes,  avers  that  the  plaintiff  was  the  lawful  bearer  and  owner 
of  the  notes ;  that  payment  in  gold  or  silver  had  been  demanded 
at  the  branch  bank,  and  been  refused ;  that  by  means  thereof 
the  defendant  became  liable  to  pay  the  notes  to  the  plaintiff, 
with  interest  at  the  rate  of  twelve  per  cent,  per  annum,  when 
such  payment  should  be  demanded.  It  is  further  averred 
that,  being  so  liable,  the  defendant,  in  consideration  of  the 

(a)See  Epperly  v.  Liltle,  0    Ind.,  344. 
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premises,  promised  to  pay  the  notes  when  required.  The 
breach  is  then  assigned  that  the  defendant  had  not  paid  the 
amount  of  the  notes  and  interest,  or  any  part  thereof,  although 
often  requested.     To  the  plaintiff's  damage  $1,200. 

It  is  said  that  there  was  a  motion  to  quash  the  writ  in  this 

case,  and  that  the  motion  was  improperly  overruled.     But  as 

the  writ  is  not  inserted  in  the  record,  we  have  no 

[*486]     means  of  ^examining  the  objection,  and  must  presume 

the  decision  of  the  Court  to  be  correct. 

The  cause  was  docketed  for  the  second  day  of  the  term,  and 
on  the  third  day  the  defendant  filed  a  special  demurrer  to  the 
declaration.  The  Court,  on  the  plaintiff's  motion,  set  aside 
the  special  causes  of  demurrer.  This  decision  is  right.  The 
statute  is  express  that  no  special  demurrer  shall  be  filed  after 
the  day  for  which  the  cause  is  docketed.  Rev.  Code,  1831, 
p.  403.     (Rev.  Stat.,  1838,  p.  449.) 

On  the  general  demurrer  to  the  declaration,  there  was  judg- 
ment for  the  plaintiff.  This  declaration  is  not  in  the  usual 
form  of  declarations  on  several  promissory  notes.  We  think, 
however,  that  although  it  might  be  objectionable  on  special 
demurrer,  it  is,  in  substance,  sufficient. 

After  the  judgment  on  demurrer,  the  parties  submitted  the 
assessment  of  damages  to  the  Court.  The  plaintiff  offered  the 
notes  in  evidence  without  proof  of  their  execution.  The 
evidence  was  objected  to,  but  the  objection  was  overruled,  and 
the  notes  were  read.  This  evidence  was  rightly  admitted. 
Proof  of  the  execution  of  the  notes  could  not  have  been  required, 
even  on  the  plea  of  non-assumpsit,  unless  the  plea  had  been 
verified  by  affidavit.  R.  C,  1831,  p.  403.  (Rev.  Stat.,  1838, 
p.  449.) 

An  objection  is  made  to  the  amount  of  the  judgment,  on 
the  ground  that  as  some  of  the  notes  are  for  a  sum  within  a 
justice's  jurisdiction,  those  notes  could  not  be  included  in  this 
suit.  There  is  nothing  in  this  objection.  It  is  the  whole 
amount  of  the  several  sums  demanded  in  the  declaration,  and 
not  the  amount  of  any  one  particular  item  that  is  to  be  con- 
sidered in  respect  to  the  jurisdiction  of  the  Court. 
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Per  Curiam. — The  judgment  is  affirmed,  with  three  per  cent, 
damages  and  costs. 

C.  Fletcher  and  0.  Butler,  for  the  appellant. 
J.  Morrison,  for  the  appellee. 


[*487]  *HoBSON  V.  Doe,  on  the  Demise  of  Harper  and  Others. 

Practice. — If  a  suit  be  brought  to  the  Supreme  Court  a  second  time  on 

appeal   or  writ  of   error,  tlie  ])roceedings  since  the  cause  was  remaQd«<»« 

can  only  be  examined. 
Execution — Certified  Copy  of. — An  execution  when  returned  is  a  reconL 

and  may  be  proved  by  a  copy  certified  under  the  seal  of  the  Court.(a) 
Statute  Construed. — The  statute  of  1820,  prohibiting  the  sale  of  real  estate 

on  execution  for  less  than  two-thirds  of  its  appraised  value,  applies  only  to 

sales  on  judgments  rendered  after  the  passage  of  the  statute. 
Copy  of  Deed. — Semble,  that  the  grantee  of  a  registered  deed  can  not  give  a 

certified  copy  of  it  in  evidence,  without  accounting  for  the  absence  of  the 

original. 
Estoppel. — A  judgment-debtor  can  not  set  up  a  title  in  a  third  person  to 

defeat  a  purchaser  under  the  judgment. 

APPEAL  from  the  Scott  Circuit  Court.  This  was  an  action 
of  ejectment  by  the  appellee  for  a  tract  of  land  in  Clark 
county. 

Sullivan,  J. — This  suit  was  originally  commenced  in  the 
Clark  county  Circuit  Court,  and  was  removed  by  change  of 
venue  to  the  Circuit  Court  of  Scott  county.  The  cause  was 
tried  in  the  latter  Court  at  the  July  term,  1829,  and  judgment 
was  rendered  for  the  plaintifi'  below.  The  defendant  appealed 
to  this  Court,  and  at  the  3fay  term,  1830,  the  judg 
[*48S]  ment  of  the  *Circuit  Court  was  reversed  and  a  venire 
facias  de  novo  awarded.  The  cause  was  again  tried  in 
the  Scott  Circuit  Court  at  the  September  term,  1835,  and  judg- 
ment was  again  given  for  the  plaintiff.  The  defendant  tias 
again  appealed  to  this  Court. 

The  lessors  of  the  plaintiff  rest  their  claim  to  the  land  on  a 

{a)I>oe  V.  Allen,  2  Ind.,167. 
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purchase  made  at  a  sheriff's  sale.  The  bill  of  exceptions 
informs  us,  that  on  the  19th  of  August,  1819",  one  Redman 
obtained  a  judgment  in  the  Clark  Circuit  Court  against  Hohson, 
the  plaintiff  in  error,  for  the  sum  of  528  dollars ;  that  on  the 
14th  of  February,  1820,  a  fieri  facias  was  issued  and  levied 
on  the  fifty  acres  of  land  now  in  controversy;  that  afterwards, 
on  the  24th  of  April,  1820,  a  venditioni  exponas  issued  com- 
manding the  sheriff  to  sell  the  land,  by  virtue  of  which  he  did, 
on  the  8th  of  May,  1820,  expose  the  same  to  public  sale,  at 
which  the  lessors  of  the  plaintiff  became  the  purchasers.  On 
the  trial  in  the  Circuit  Court,  the  plaintiff  offered  in  evidence 
a  certified  copy  of  the  record  of  the  judgment  in  favour  of 
Redman  against  Hobson,  also  certified  copies  of  the^eri  facias 
and  venditioni  exponas  issued  on  said  judgment,  and  the  returns 
made  to  them,  all  under  the  seal  of  the  Clark  Circuit  Court. 
To  the  introduction  of  this  testimony  Hobson  objected,  but  the 
Court  overruled  the  objection  and  admitted  the  testimony. 
The  plaintiff  also  introduced  the  sheriff's  deed  for  said  land, 
made  to  the  lessors  of  the  plaintiff  who  were  the  purchasers  at 
the  sale.  He  also  offered  in  evidence  a  copy  of  the  recorded 
copy  of  a  deed  from  Ferguson  and  wife  to  Hobson  for  said  laqd, 
the  introduction  of  which  was  objected  to  by  the  defendant 
below,  but  the  Court  admitted  the  evidence  and  the  defendant 
excepted. 

The  errors  relied  on  are:  1st,  That  the  Court  erred  in 
permitting  the  plaintiff  below  to  introduce  as  evidence  copies  of 
the  writs  of  fi^ri  facias  and  venditioni  exponas,  by  which  tlie 
land  was  levied  on  and  sold,  without  accounting  for  the  non- 
production  of  the  originals.  2d,  That  the  sale  of  the  land  by 
the  sheriff  to  the  lessors  of  the  plaintiff  was  illegal  and  wholly 
void,  because  he  was  not  at  that  time  authorized  to  sell  the 
same,  for  a  less  price  than  two-thirds  of  its  appraised  value. 
3d,  That  the  Court  erred  in  permitting  the  plaintiff  to 
introduce  as  evidence,  the  copy  of  a  copy  of  the  deed  from 

Ferguson,  and  wife  to  Hobson,  without  accounting  for 
[*489]     the  absence  of  *the  original,  and  without  adducing 

proper  proof  of  the  execution  of  said  deed. 
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The  remaining  point  relied  on  by  the  plaintiff  in  error  relates 
to  a  supposed  error  committed  previously  to  the  rendition  of 
the  former  judgment  in  the  Court  below.  We  do  not  notice 
it  in  this  opinion,  because  we  have  restricted  ourselves,  in  the 
examination  of  the  case,  to  the  proceedings  had  subsequently 
to  the  reversal  of  that  judgment. (1) 

The  plaintiff  in  error  takes  no  exception  in  the  argument 
to  the  opinion  of  the  Court  below,  admitting  a  copy  of  the 
record  of  the  judgment  in  favour  of  Redman  against  Hobson 
in  evidence.  His  objections  are  to  the  admission  of  the  copies 
of  the  writs  and  returns  upon  them,  as  evidence  of  the  levy 
and  sale  of  the  land.  Our  statute  requires  the  sheriff  to  make 
return  of  all  executions  that  come  to  his  hands,  with  his 
doings  thereon;  and  it  is  the  duty  of  the  clerk  to  file  them 
amongst  the  papers  of  the  Court,  that  they  may  be  preserved 
and  used  as  evidence  whenever  needed.  When  filed,  all  the 
objections  which  apply  to  the  removal  of  any  other  record  will 
apply  to  their  removal.  Starkie,  in  his  Treatise  on  Evidence, 
part  2,  sec.  cxi,  says,  that  if  a  writ  be  returned  it  is  a  record, 
and  may  be  proved  as  other  records  are  proved;  that  is,  by 
an  examined  ^copy  certified  by  the  officer  that  has  the  custody 
of  it,  under  the  seal  of  the  Court.  If  the  writ  be  not  returned, 
it  is  not  a  record,  and  in  such  case  can  only  be  proved  by  the 
production  of  the  original.  In  the  present  case  the  executions 
were  duly  returned,  and  the  copies  offered  in  evidence  were 
properly  certified.  In  actions  of  ejectment  in  England,  such 
proof  is  received.  In  the  case  of  Ramsbottom  v.  Buckhurst, 
2  M.  &  Selw.,  565,  which  was  an  action  for  use  and  occupa- 
tion brought  by  a  tenant  by  elegit,  it  was  decided  that  an 
examined  copy  of  the  judgment-roll  containing  the  award  of 
the  elegit  and  the  return  of  the  inquisition,  was  sufficient  proof 
of  the  plaintiff's  title;  and  the  elegit  itself,  or  the  inquisition, 
was  not  required.  On  this  point,  therefore,  the  Court  below 
committed  no  error. 

The  judgment  in  favour  of  Redman  against  Hobson  was 
rendered  on  the  19th  of  August,  1819,  and  the  law  which  for- 
bade the  sale  of  real  estate  on  execution  at  less  than  two-tliii'ds 
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of  its  appraised  value,  was  approved  on  the  18th  of 
[*490]  January,  *1820.  That  law  applied  only  to  sales  under 
judgments  rendered  after  its  passage.  The  first  sec- 
tion of  the  act  expressly  restricted  it  to  judgments  thereafter 
to  be  rendered.  The  last  proviso  in  the  second  section  of  the 
act,  forbidding  any  sheriff  or  other  officer  to  whom  any  execu- 
tion should  be  directed,  to  sell  real  property  for  a  less  sum 
than  two-thirds  of  its  appraised  value,  is  to  be  construed  in 
connection  with  the  context,  and,  we  think,  can  only  properly 
apply  to  any  execution  issued  on  such  judgments  as  were 
embraced  by  the  law. 

In  reference  to  the  third  error  relied  on,  it  may  be  said  that 
if  it  had  been  necessary  for  the  plaintiff  below  to  prove 
Uobson's  title  to  the  land,  the  testimony  adduced  was,  perhaps, 
insufficient  for  that  purpose.  But  this  was  unnecessary.  The 
lessors  of  the  plaintiff  derived  title  from  Hobson,  and  he  can 
not  dispute  their  title.  He  can  not  set  up  an  outstanding  title 
to  defeat  the  purchaser  under  a  judgment  against  himself;  and 
m  cases  where  the  debtor  is  in  possession  of  the  land,  the  pur- 
chaser is  not  required,  in  ejectment  against  him,  to  prove  that 
he  had  title  to  it.  See  Jackson  dem.  Hasten  v.  Bush,  10 
Johns.,  223;  Adams  on  Eject.,  247.  The  introduction,  there- 
fore, of  the  copy  from  the  record  did  no  injury  to  the  defendant 
below,  because  the  plaintiff's  proof  was  sufficient  without  it. 

Dewey,  J.,  having  been  concerned  as  counsel,  was  absent. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

H.  P.  Thornton,  for  the  appellant. 

S.  C.  Stevens,  for  the  appellee. 

(l)Acc,  Himdy  v.  Rose,  5  Cranch,  313;  Brcnoder  v.  M' Arthur,  7  Wheat., 
58;  ex  parte  Sibbcdd  v.  The  United  Slates,  12  Peters,  488,  492. 
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[*491]  *Matheny  v.  Westfall. 

Practice. — The  Circuit  Court  having  determined  there  was  no  variance  in 
this  case,  the  Supreme  Court,  under  the  circumstances,  refused  to  interfere. 

Witness. — If  the  payee  of  a  note  assign  it,  and  the  assignee  sue  the  maker, 
the  plaintiff  having  released  the  payee,  may  examine  him  as  a  witness  to 
prove  the  execution  of  the  note. 

ERROR  to  the  Owen  Circuit  Court. 

Sullivan,  J. — This  was  an  action  of  assumpsit  on  a  prom- 
issory note,  commenced  by  Westfall,  assignee  of  Goodin, 
against  Henry  Ilatheny  and  one  Gabriel  Johnson,  before  a 
jusrice  of  the  peace.  Matheny  appeared,  and  by  proper  plea 
denied  the  execution  of  the  note.  On  the  trial,  the  justice  of 
the  peace  gave  judgment  against  Mailieny ;  against  Johnson^ 
judgment  was  taken  by  default.  The  case  was  appealed  to  the 
Circuit  Court,  where  the  judgment  of  the  justice  of  the  peace 
was  affirmed. 

On  the  trial  in  the  Circuit  Court,  the  plaintiff  introduced 
Goodin,  the  payee  of  the  note,  who  was  released  by  the  plaintiff, 
as  a  witness  to  prove  its  execution.  The  defendant  objected 
to  the  introduction  of  Goodin  as  a  witness,  but  the  Court 
overruled  the  objection  and  admitted  him.  The  plaintiff  also 
introduced  in  evidence  the  note  on  which  the  suit  was  founded ; 
to  the  introduction  of  which  the  defendant  objected,  because 
the  note  offered  in  evidence  purported  to  be  a  note  signed  by 
"  John  Johnson  and  Hervy  Matty,  and  not  by  Gabriel  Johnson 
and  Henry  Matheny.''^  This  objection  M'as  also  overruled  by 
the  Court,  and  the  note  admitted  in  evidence. 

The  plaintiff  seeks  to  reverse  the  judgment  of  the  Circuit 
Court,  first,  because  there  is  a  variance,  as  he  contends,  between 
the  note  produced  in  evidence  and  the  note  described  in  the 
plaintiff's  cause  of  action ;  and,  secondly,  because  the  payee  of 
the  note,  Goodin,  was  admitted  as  a  witness,  on  the  trial,  to 
prove  its  execution. 

On  the  first  point,  it  may  be  sufficient  to  say  that  we  have 
no  evidence  that  the  variance  insisted  on  by  the  plaintiff  exists. 
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The  Circuit  Court,  who  by  consent  of  parties  tried  the  cause, 
having  determined,  from  an  inspection  of  the  original  paper 
and  the  testimony  of  witnesses  sworn  on  the  trial,  that  the 
note  was  signed  by  the  defendants,  as  described  in  the 
L*492]  *plaintiff's  cause  of  action,  we  do  not  feel  authorized, 
under  the  circumstances  of  this  case,  to  interfere  with 
that  determination. 

On  the  second  point,  that  is,  whether  the  payee  of  a  note 
who  has  assigned  it  to  a  third  person,  may,  on  being  released 
from  all  liability,  be  a  witness  in  a  suit  between  the  assignee 
and  the  maker  to  prove  the  execution  of  the  note,  we  think 
the  law  is  settled  that  he  may.  The  objection  to  the  compe- 
tency of  a  witness  on  the  ground  of  interest,  may  be  removed 
ut  any  time  before  he  is  sworn  by  an  extinguishment  of  that 
interest,  by  means  of  a  release.  If,  in  the  present  case,  Goodin 
was  an  incompetent  witness,  it  was  because  as  assignor  of  the 
plaintiff  he  would  be  liable  to  him  on  the  contract  of  assign- 
ment, in  case  the  plaintiff  did  not  recover  against  the  defend- 
ants. But  so  soon  as  WestfaU  released  him  from  that  liability, 
his  interest  in  the  event  ceased,  and  his  competency  was 
restored.  The  Court  of  Appeals  of  Kentucky,  in  Duncan  v. 
FindeU,  4  Bibb.,  330,  and  in  Ford  v.  Hale,  1  Monroe,  23,  has 
so  decided,  and  we  think  those  decisions  are,  upon  principle, 
correct.  Stark.  Ev.,  part  4th,  p.  758,  and  notes;  p.  1061,  and 
notes. 

Fer  ChiHam. — The  judgment  is  affirmed  with  5  per  cent. 
damages  and  costs.     To  be  certified,  <fec. 

C.  P.  Hester,  for  the  plaintiff. 

A,  Kinney,  for  the  defendant. 


Jones  v.  Rodman  and  another,  on  Appeal. 

TWO  days  after  the  rendition  of  a  judgment  by  a  justice  in 
favour  of  the  plaintiff,  the  defendant  obtained  a  new  trial.    On 
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the  day  fixed  for  the  new  trial,  the  parties  appeared,  and  the 
plaintiff  obtained  a  continuance  on  account  of  the  absence  of 
witnesses,  whom  he  had  subpoenaed,  making  no  objection  to 
the  previous  proceedings.  On  the  day  to  which  the  cause 
was  continued,  the  parties  appeared  and  the  cause  was  tried, 
the  previous  proceedings  not  being  objected  to.  Verdict  and 
judgment  for  the  plaintiff.  The  defendant  appealed.  Held, 
that  the  plaintiff's  affidavit  that  the  justice's  first  judgment 

was  rendered  in  the  plaintiff's  absence,  and  that  the 
[*493]     new  trial  *was  applied  for  and  granted  without  his 

knowledge,  was  not  a  sufficient  ground,  under  the  ci**- 
cumstances,  for  dismissing  the  appeal.     See  11  Ind.,  335. 


Canby  V,  Ingeksol. 


WOBK  AND  Labor. — If  a  party  having  covenanted  to  perform  certain  work, 
has  performed  it,  but  not  agreeably  to  the  covenant,  the  person  for  whom  it 
was  done  may,  either  expressly  or  impliedly,  render  himself  liable  in 
assumpsit  for  the  work  done.(a) 

Same — Evidence. — The  special  agreement  in  such  case  is  admissible  evi- 
dence for  the  plaintiff,  to  prove  the  value  of  the  services  rendered. 

ERROR  to  the  Marion  Circuit  Court. 

Dewey,  J. — Assumpsit  for  worK  and  labour.  Plea,  the 
general  issue.     Judgment  for  the  plaintiff. 

The  parties  made  an  agreement  under  seal,  by  which  Inger- 
sol, the  plaintiff  below,  agreed  to  dig  certain  mill-races  for 
Canby,  the  defendant  below,  in  a  particular  manner  and  by  a 
specified  time;  and  the  latter  agreed  to  pay  him  therefor  a 
designated  price.  The  work  was  commenced  and  a  part  of  it 
performed,  under  the  contract,  by  the  time  specified ;  a  consid- 
erable portion  of  it,  however,  remained  undone  at  that  period, 
but  was  finished  afterwards,  with  the  approbation  of  Canby 
and  agreeably  to  his  instructions.     He  erected  his  mill  upon 

(ayiomax  v.  Bailey,  7  Blackf.,  599. 
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the  works,  and  has  used  them  ever  since.  The  Court  instructed 
tiie  jury,  that  it  was  for  them  to  say  whether,  under  the  cir- 
cumstances, Canby  had  so  far  waived  or  abandoned  his  rights 
under  the  special  contract,  as  to  render  himself  lia];]e  upon  an 
implied  promise  to  pay  Ingersol  a  reasonable  compensation  for 
his  labour.     This  charge  was  excepted  to. 

We  see  no  error  in  it.  The  law  is,  that  when  a  party  has 
made  a  covenant  to  do  work,  or  perform  anything  else,  and  has 
done  or  performed  it,  but  not  agreeably  to  the  covenant,  the 
party  who  has  received  the  benefit  of  the  other's  labour  or  per- 
formance, may,  either  expressly  or  impliedly,  render  himself 
liable  in  assumpsit;  and  it  is  the  province  of  the  jury  to  judge 
whether  he  has  done  so  or  not.  This  point  was  fully  con- 
sidered   and   settled   in    the   case  of  Sinard   v.   Patterson,  3 

Blaekf.,  353. 
[*4941  *Exception  was  also  taken  to  the  admission  in  evi- 
dence of  the  special  agreement.  It  appears  by  the 
record,  that  it  was  introduced  by  the  plaintiff  below,  and  ad- 
mitted by  the  Cc-urt,  only  for  the  purpose  of  proving  the  value 
of  the  services  rendered.  Though  it  certainly  was  not  legal 
evidence  to  sustain  the  action,  we  know  of  no  objection  to  it  as 
tastimony  of  the  value  of  the  work  that  had  been  done  for  the 
defendant,  which  would  not  equally  apply  to  his  opinion  on 
that  subject  expressed  in  any  other  manner.  We  think  the 
evidence  was  correctly  admitted  for  the  limited  purpose  stated. 

Per  Curiam. — The  judgment  is  affirmed  with  five  per  cent. 
damages  and  costs. 

C.  Fletcher,  0.  Butler  and  W.  Quarles,  for  the  plaintiffs. 

H.  Bi'ovm,  for  the  defendant. 
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Doe,  on  the  Demise  of  Morris,  v.  Himelick. 

Tax  Title. — The  purchaser  of  «real  estate  for  taxes  must  prove,  inter  alia, 
in  making  out  his  title,  that  the  precept  required  by  the  statute  had  been 
received  by  the  collector,  authorizing  him  to  collect  the  taxes.(a) 

Witness. — An  agent  is  generally  admitted  as  a  witness,  from  necessity,  to 
prove  his  delivery  of  goods  or  payment  of  money  for  his  principal. 

APPEAL  from  the  Franklin  Circuit  Court. 

Blackford,  J. — Ejectment.  Plea,  not  guilty.  There  was 
a  special  verdict,  which,  so  far  as  it  is  necessary  to  state  it,  is 
as  follows:  That  the  land  in  question  was,  in  1826,  liable  to 
assessment  for  taxes,  and  was  assessed  accordingly ;  that  the 
owner  of  the  land,  by  his  agent,  paid  to  the  collector,  before 
the  sale  in  1826,  all  the  taxes  which  were  required  of  him,  but 
did  not  pay  the  taxes  on  the  land  described  in  the  declaration ; 
that  the  collector  sold  the  land  to  the  lessor  of  the  plaintiff,  at 
the  time  and  in  the  manner  stated  in  the  collector's  deed. 
The  verdict  then  sets  out  the  collector's  deed,  and  states  that 
the  defendant  is  in  possession  under  a  conveyance  executed  to 
him  by  the  patentee  of  the  land.  Upon  this  verdict,  the  Court 
gave  judgment  for  the  defendant. 

The  facts  set  out  in  this  special  verdict  do  not  show 
[*495]  that  the  ^plaintiff  is  entitled  to  recover.  There  is  no 
statement  by  the  jury  that  the  precept  required  by 
the  statute  had  been  received  by  the  collector,  authorizing  him 
to  collect  the  taxes.  The  verdict,  to  be  sure,  sets  out  the 
collector's  deed,  and  that  deed  is  prima  facie  evidence,  under 
the  statute,  that  the  collector,  after  the  receipt  of  the  precept, 
had  done  his  duty  relative  to  the  sale.  Parker  v.  Smith,  May 
term,  1835.  But  the  deed  is  no  evidence  that  the  collector  had 
authority  to  sell  the  land.  The  existence  of  the  precept, 
authorizing  him  to  act  in  the  premises,  should  have  been 
proved  aliunde.  This  case  may  be  compared  to  the  evidence 
required  of  a  purchaser  of  real  estate  at  a  sheriff's  sale  under 
execution.     It  is  settled  in  such  case  that  the  judgment  and 

iu)See  cases  cited  in  Given  v.  Shuman,  23  Ind.,  32. 
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execution  must  be  produced  as  well  as  the  sheriff's  deed,  iu 
order  to  show  the  authority  of  the  sheriff  to  sell.  Armstrong 
V.  Jackson,  November  term,  1822.  The  judgment  on  the 
special  verdict  is  therefore  correct. 

There  is  one  other  question  raised  in  the  cause.  The 
defendant,  at  the  trial,  offered  to  prove  by  his  agent  that  the 
witness  had  paid  the  taxes.  The  witness  was  objected  to  as 
being  interested,  but  the  objection  was  overruled.  The  case, 
however,  does  not  require  an  opinion  respecting  the  admissi- 
bility of  the  witness,  as  the  jury  have  found  the  payment  not 
to  have  been  made.  It  may  be  observed,  however,  that  an 
agent  is  generally  admitted,  from  the  necessity  of  the  case,  to 
prove  the  delivery  of  goods,  or  the  payment  of  money  by  him 
for  his  principal.     1  Stark.  Ev.,  120. 

Dewey,  J.,  was  absent. 

Fer  Curiam. — The  judgment  is  affirmed.  To  be  certified, 
&c.     Judgment  for  costs  against  the  lessor  of  the  plaintiff. 

/.  Byman,  for  the  appellant. 

G.  Holland,  for  the  appellee. 


[*496]  *M'Call  v.  Trevor  and  Others. 

Appeal-Bond.— An  appeal-bond  is  not  objectionable  merely  because  the 

condition  is,  inter  alia,  for  the  payment  of  all  costs  that  have  or  shall  accrue, 

&c.,  instead  of  and  shall  accrue,  &c. 
Same— Practice.— An  appeal  will  not  be  dismissed  for  the  insufficiency  of 

the  appeal-bond  if  a  good  bond  be  tiled  on  the  calling  of  the  cause. 
Execution  Amendment  of. — A  mistake  in  the  amount  of  an  execution  is 

amendable,  at  any  time,  by  the  judgment. 
Execution,  Lien  of. — A  fieri  facias  in  A's  favour  was  delivered  to  the  sheriff, 

but  before  it  was  levied,  another  in  favour  of  B  was  delivered  to  a  constable, 

and  levied.     A's  execution  was  then  levied  on  the  same  property.    Held, 
■   that  if  B's  execution  be  duly  proceeded  in  to  a  sale,  it  has  the  preference; 

but  if,  instead  of  being  so  perfected,  it  be  recalled,  the  Uen  of  A's  execution 

stands  in  force.(a) 


(a) Johnson  v.  M" Lane,  1  Blackf.,  501. 
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Same. — A  sale  of  goods  by  an  execution-defendant,  though  bona  fide  and  for 
value,  if  made  after  the  delivery  of  the  execution  to  the  sheriff,  does  not 
afiect  the  lien  of  the  execution. 

APPEAL  from  the  Henry  Circuit  Court. 

Blackford,  J. —  Trevor  and  others  recovered  a  judgment 
against  Carroll  in  the  Henry  Circuit  Court,  at  the  October 
term,  1836.  The  judgment  was  for  the  sum  of  $1,327.84, 
together  with  costs.  On  the  23d  of  3Iay,  1837,  an  execution 
issued  on  this  judgment.  The  execution  stated  that  the  judg- 
ment was  for  the  sum  of  $1,404.92,  together  with  costs,  and 
directed  the  sheriff  to  collect  that  amount.  The  execution  was 
delivered  to  the  sheriff  on  the  27th  of  May,  1837,  and  was 
levied  on  two  certain  horses  on  the  18th  of  July,  1837.  31' Call 
filed  before  a  justice  of  the  peace  a  claim  to  the  horses  as  his 
proporcy,  and,  upon  a  trial  before  the  justice  of  the  right  of 
])roperty,  he  obtained  a  judgment  in  his  favour.  The  execu- 
tion-plaintiffs appealed  to  the  Circuit  Court. 

il/'  Call  moved  to  dismiss  the  appeal,  because  the  instrument 
filed  as  an  appeal-bond  was  not  sealed.  The  Court  granted  a 
rule  upon  the  defendants  to  show  cause  why  the  appeal  should 
not  be  dismissed.  The  defendants  thereupon  filed  a  new 
appeal-bond,  and  the  rule  was  discharged.  The  new  bond  is 
conditioned  for  the  prosecution  of  the  appeal  with  effect,  and 
for  the  payment  of  the  condemnation  money  and  "all  costs 
that  have  or  shall  accrue  in  the  suit."  This  new  bond  was 
objected  to,  on  the  ground  that  the  words  in  the 
[*497]  condition  *"or  shall  accrue  in  the  suit,"  ought  to  have 
been  "  and  shall  accrue  in  the  suit,"  but  the  objection 
was  correctly  overruled. 

The  cause  was  submitted  to  the  Court,  and  the  judgment  is 
as  follows:  That  the  horses  belong  to  Carroll,  and  are  subject 
to  the  defendants'  execution;  that  they  are  worth  $170;  and 
that  the  claimant  pay  the  costs. 

The  first  objection  made  to  these  proceedings  is,  that  the 
appeal  should  have  been  dismissed.  There  is  no  reason  for 
this  objection.  The  statute  provides,  that  the  appeal  shall  not 
be  dismissed  on  account  of  the  informality  or  insufficiency  of 
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the  appeal-bond,  if  the  appellant  will  file  a  good  one  on  the 
calling  of  the  cause.  R.  C.  1831,  p.  317.  This  provision 
applies  to  the  present  case. 

The  next  objection  made  is,  that,  at  the  trial  of  the  cause, 
the  defendants  were  permitted  to  amend  the  execution  so  that 
the  amount  should  correspond  with  the  judgment.  It  is 
evident  that  the  mistake  was  merely  clerical ;  and  it  was  there- 
fore amendable  by  the  judgment.  This  point  was  decided  at 
the  November  term,  1836,  in  the  case  of  Doe,  dem.  Wilkins,  v. 
Rue  and  others. 

There  is  one  other  objection.  The  plaintifi*  contends  that 
the  evidence  does  not  support  the  judgment. 

The  material  facts  are  these.  The  execution  of  the 
defendants  against  Carroll  was  delivered  to  the  sheriff  ou  the 
27th  of  May,  1837,  and  was  levied  on  the  horses  in  question  on 
the  ISth  of  July,  1837.  Two  executions  in  favour  of  Holland 
against  Carroll  were  issued  by  a  justice  of  the  peace,  and 
delivered  to  a  constable,  on  the  SOth  of  May,  1837.  One  of 
them  was  levied  on  the  horses  on  the  19th  of  June,  1837.  The 
other  was  also  levied  on  the  horses,  but  the  date  of  the  levy 
does  not  appear.  Another  execution  in  favour  of  Widup 
against  Carroll,  was  issued  by  a  justice  and  delivered  to  a 
constable  on  the  20th  of  June,  1837,  and  was  levied  on  the 
same  horses,  but  the  time  of  the  levy  is  not  shown.  On  the 
30#A  of  June,  1837,  M'Call  entered  himself  as  replevin-bail  in 
these  cases,  and  all  the  executions  which  had  been  issued  in 
them  were  accordingly  recalled  on  the  same  day.  On  that  day, 
also,  Carroll  executed  to  M'Call  a  bill  of  sale  for  the  horses, 
but  retained  them  in  his  own  possession  for  and  at  the  request 

of  3r  Call. 
[*498]         *The  judgment  for  the  defendants,  upon  these  facts, 
is  clearly  right. 

The  horses  were  bound  for  the  payment  of  the  defendants* 
execution  from  the  27th  of  May,  1837,  the  day  when  it  was 
delivered  to  the  sheriff,  and  they  continued  to  be  so  bound  at 
the  time  the  plaintiff  filed  his  claim.  It  is  true  that  one  of  the 
executions  issued  by  the  justice,  though  not  delivered  to  Iho 
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constable  until  the  30th  of  May,  1837,  was  levied  on  the 
horses  before  the  levy  of  the  defendants'  execution;  and  it 
must  be  admitted,  that  if  the  execution  first  levied  had  been 
proceeded  in,  to  a  sale,  it  would  have  been  entitled  to  the 
preference.  But  as  this  execution  issued  by  the  justice, 
together  with  the  others  which  he  had  issued  against  Can-oil, 
was  not  proceeded  in  after  the  levy,  but  was  recalled,  the 
priority  occasioned  by  the  first  levy  was  lost,  and  the  horses 
remained  liable,  as  before  the  issuing  of  the  executions  by  the 
justice,  to  the  execution  of  the  defendants.  This  point  \» 
rendered  clear  by  the  statute  of  frauds.  The  statute,  aft(v 
saying  that  the  property  shall  only  be  bound  from  the  time 
when  the  writ  is  delivered  to  the  officer,  enacts,  that  the  lien  shall 
be  "  divested  in  favour  of  another  execution  in  the  hands  of 
another  officer,  without  regard  to  the  time  of  delivery,  if  such 
other  officer  make  the  first  levy  and  proceed  with  due  diligence 
in  perfecting  execution  of  the  same."  R.  C.  1831,  p.  276.  This 
statute  shows,  that  the  first  levy  does  not  divest  the  previous 
lien,  unless  the  levy  be  duly  followed  by  a  sale  of  the  property. 
If  the  execution  first  levied  be  recalled,  as  it  was  in  the  case 
before  us,  the  lien  of  the  other  execution  stands  in  full  force. 

The  plaintiffs  only  claim  to  the  horses  is  founded  on  the  bill 
of  sale..  Assuming  the  sale  to  have  been  upon  a  valuable  con- 
sideration and  bona  fide,  still,  as  it  was  not  made  until  long 
after  the  defendants'  execution  was  delivered  to  the  sheriff',  it 
does  not  affect  the  lien  of  that  execution.  Bingh.  on  Execu- 
tions, 190;  Watson  on  Sheriff's,  175,  176.(1) 

Per  OitnaTO.— The  judgment  is  affirmed  with  ten  per  cent. 
damages  on  the  value  of  the  property  levied  on,  and  costs. 

S.   W.  Parker,  for  the  appellant. 

C.  B.  Smith,  J.  Rariden,  and  J.  S.  Newman,  for  the  appelles. 

[*499]  *(l)After  a  fieri  facias  has  been  delivered  to  the  sheriff,  the  defend- 
ant may  convey  his  goods;  but  the  sheriff  has  a  right  to  levy  the 
execution  notwithstanding  the  transfer.  By  the  statute  of  frauds,  the  right 
which  was  given  to  the  sheriff  by  the  writ  to  seize  the  property,  no  longer 
epeaks  from  the  teste  of  the  Avrit,  but  from  the  time  of  its  delivery,  upon  the 
recei])t  of  which  the  sheriff  is  to  levy;   but,  subject   to  the  execution,  the 
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debtor  has  a  right  to  deal  with  his  property  as  he  pleases ;  and  if  he  transfers 
it  in  market  overt,  the  right  of  the  sheriff  ceases  altogether.  Samud  v.  Duke  et 
al.  in  Excheq.,  1838,  16  Leg.  Obs.,  436;  S.  C,  3  Mees  &  Welsby,  622.  Vide 
Fayne  v.  Drewe,  4  East,  523. 


Becket  v.  Sterrett. 

SULNDER — Practice. — Two  persons  were  disputing  about  their  partnership 
accounts  as  merchants,  when  one  charged  the  other  with  pilfering  out  of 
the  store.  Slander  for  these  words.  Held,  that  to  charge  another  with  pil- 
fering is  actionable.  Meld,  also,  that  it  was  not  error  to  permit  the  plaintiff 
on  the  trial  to  ask  a  witness,  who  heard  the  charge,  what  he  understood  by 
it,  nor  to  refuse  the  defendant  leave  to  prove  that  the  plaintiff  attended 
alone  to  the  store.  Held,  also,  that  the  judgment  in  this  case  against  the 
defendant,  on  his  demurrer  to  the  evidence,  was  not  erroneous. 

APPEAL  from  the  Fayette  Circuit  Court. 

Sullivan,  J. — The  declaration  charges  the  defendant  below 
with  speaking  of  the  plaintiff  these  words:  "You  pilfered 
money  out  of  the  store,  and  I  can  prove  it."  "You  stole 
money."     The  defendant  pleaded  not  guilty. 

On  the  trial,  one  witness  proved  that  he  heard  Becket  say  to 
Sterrett,  you  pilfered  or  filched  money.  Whether  he  said  pil- 
fered or  filched,  the  witness  could  not  recollect.  At  the  time 
of  speaking  the  words,  the  parties  were  examining  certain 
books  of  accounts  and  comparing  them.  They  had  been  part- 
ners in  a  store  before  that  time,  and  the  books  and  accounts 
they  were  examining  and  talking  about,  were  those  of  the 
partnership.  Becket  was  calling  upon  Sterrett  for  an  account 
of  profit  and  loss  at  the  time  the  words  were  spoken.  Another 
witness  swore  that  he  heard  the  same  conversation.  The  par- 
ties were  disputing  about  some  credits  in  one  of  the  part- 
nership books,  when  Becket  said  to  Sterrett,  "You  pilfered 
money  out  of  that  store."  The  conversation  was  about  their 
joint    stock    of  goods,   accounts   and    moneys ;    but   whether 
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[*500]     *the  defendant  meant   to  charge  the    plaintiff  with 
stealing  the  partnership  money  or  not,  he  did  not 
understand. 

The  witness  was  then  asked  by  the  plaintiff"  what  he  under- 
stood by  the  words,  "you  pilfered  money  out  of  that  store." 
The  defendant  objected  to  the  witness  answering  the  question, 
but  the  Court  overruled  the  objection  and  directed  him  to 
answer.  The  witness  said  he  understood  the  words  to  mean, 
that  the  plaintiff  had  stolen  the  money  out  of  the  store  of  the 
defendant.  The  defendant  then  asked  the  witness  whether 
the  plaintiff  below  had  not  "attended  alone"  to  the  store,  in 
which  the  plaintiff  and  defendant  were  partners.  To  this 
question  the  plaintiff  objected,  which  objection  the  Court  sus- 
tained, and  refused  to  permit  the  witness  to  answer  the 
question.  To  these  opinions  of  the  Court,  the  defendant" 
excepted. 

On  a  demurrer  to  the  evidence,  which  was  filed  by  the  de- 
fendant, the  Court  held  the  same  sufficient  to  maintain  the 
plaintiff's  action,  and  judgment  was  rendered  accordingly. 

The  errors  assigned  are:  1st,  That  the  Court  erred  in  per- 
mitting the  witness  to  give  his  understanding  of  the  meaning 
of  the  words  used  by  the  defendant  below.  2d,  That  the  Court 
erred  in  refusing  to  permit  the  defendant  to  prove  that  Sterrett, 
"attended  alone"  to  the  store  in  which  they  were  partners 
3d,  That  the  Court  erred  in  deciding  the  evidence  on  demurrel , 
to  be  sufficient  to  maintain  the  plaintiff's  action. 

1.  How  far  it  is  proper  for  a  witness  to  be  permitted  to 
give  his  understanding  of  the  meaning  of  words  used  in  his, 
hearing,  it  is  not  necessary  in  this  case  to  decide.  The  words 
"to  pilfer,"  in  their  plain  and  popular  sense,  mean  to  steal. 
To  charge  another  with  pilfering,  is  to  charge  him  with  steal- 
ing. The  words  are  so  manifestly  slanderous,  that  the  opinion 
or  understanding  of  the  witness  as  to  their  meaning,  can  not 
change  their  character,  and  we  presume  it  had  no  influence  in 
the  decision  of  the  case.  The  first  error  assigned,  therefore, 
can  not  avail  the  plaintiff'. 

2.  On  the  second  point,  we  do  not  perceive  that  the  Court 
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erred.  If  Sterrett  did  "attend  alone"  to  the  store,  it  would 
afford  to  the  defendant  neither  justification  nor  excuse  for  the 
words  spoken  by  him. 

3.  The  third  error  assigned  presents  a  question  of  more 
difficulty,  and  that  is,  whether  the  words  used  by 
{_*501]  the  *defendant  below,  were  so  explained  by  reference 
to  the  partnership  money,  as  to  render  them  not 
actionable.  It  is  a  well  settled  principle,  that  where  words 
otherwise  actionable  are  explained  at  the  time  by  reference  to 
a  particular  transaction,  which  is  known  not  to  amount  to  the 
charge  which  the  words  would  otherwise  import,  they  shall  be 
construed  accordingly,  and  will  not  be  actionable.  Many  cases 
are  reported  which  establish  and  illustrate  this  principle.  But 
in  all  such  cases,  the  charge  should  be  accompanied  by  explan- 
atory words,  or  the  subject-matter  in  allusion  to  which  the 
words  were  spoken,  should  be  clearly  such  as  to  show  they 
were  not  actionable.     Bac.  Abr.  tit.  Slander.  E,. 

In  this  case,  the  defendant  charged  the  plaintiff  with  pilfer- 
ing money  out  of  the  store.  There  were  no  words  used  refer- 
ring to  partnership  moneys  in  the  custody  of  the  plaintiff,  nor 
that  the  money  of  the  partnership  was  the  subject-matter,  in 
reference  to  which  the  words  were  spoken,  and  being  unex- 
plained by  the  speaker,  we  will  not  search  for  reasons  to  rebut 
the  presumption  that  he  intended  to  charge  the  plaintiff  with 
a  felony.  There  are  various  ways  in  which  the  plaintiff  could 
steal  money  out  of  the  store  without  interfering  with  the  part- 
nership money;  and  it  must  be  intended,  that  the  words 
import  a  charge  of  stealing  that  of  which  he  could  be  a  thief. 
See  Morgan  v.  Williams,  1  Strange,  142. 

In  cases  like  the  present,  it  is  a  proper  question  for  the  jury 
to  decide,  whetlier  the  words  impute  a  charge  of  felony,  or 
refer  to  conduct  of  the  plaintiff  not  amounting  to  felony. 
Cristie  v.  Cowell,  Peake's  Cas.,  4.  What  the  jury  would  have 
done  in  this  case,  had  it  not  been  taken  from  them  by  a  de- 
murrer to  the  evidence,  we  do  not  know.  It  is  enough  for  us 
to  know  that  the  jury  might  have  inferred  from  the  testimony, 
tliat  the  words  did  impute  a  charge  of  felony  to  the  plaintiff; 
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and  that  being  sufficient  to  maintain  the  plaintiff's  action,  the 
judgment  must  be  affirmed. 

Per  Ouriam.-  -The  judgment  is  affirmed  with  5  per  oeni. 
damages  and  costs.     To  be  certified,  &c. 

C.  H.  Test  and  S.  W.  Parker,  for  the  appellant. 

C.  B.  Smith  and  /.  Perry,  for  the  appellee. 


[*502]  *Pel,tier  v.  Britton,  Arainistrator. 

Variance. — Assumpsit;  judgment  against  the  defendant  by  default;  dan- 
ages  assessed  at  $220.75,  and  final  judgment  accordingly.  The  writ  dv»fl- 
cribes  the  plaintiff  as  administrator  de  bonis  non  of  A,  and  states  the  dam- 
ages at  more  than  were  assessed.  The  declaration  describes  the  plaintiff  an 
administrator  of  A,  and  states  the  demand  to  be  $300  due  the  intestate, 

concluding  to  the  plaintiff's  damage hundred  dollars.     Held,  that  the 

judgment  was  not  erroneous ;  the  variance  between  the  writ  and  declara- 
tion, and  the  omission  in  the  conclusion  of  the  declaration  of  the  amount 
of  damages,  being  cured  by  the  statute  of  jeofails. 

Defects  Cured  by  Verdict. — An  inquiry  of  damages  cures  all  defects  that 
are  cured  by  a  verdict. 

ERROR  to  the  Allen  Circuit  Court. 

Sullivan,  J. — This  was  an  action  of  assumpsit.  The 
defendant  did  not  appear  in  the  Circuit  Court,  and  judgment 
was  taken  against  him  by  default.  The  jury  impanneled  to 
inquire  into  the  plaintiff's  damages  assessed  them  at  $220.75. 
The  original  writ  is  made  part  of  the  record,  and  the  sherifi''? 
return  sliows  that  it  was  duly  served.  The  plaintiff  below 
declared  in  general  terms  as  the  administrator  of  Cushman, 
deceased,  for  the  sum  of  $300  which  the  defendant  owed  to 
Cushman  in  his  life-time;  and  the  declaration  concludes  '"'to 

the  damage  of  said  Britton,  as  administrator  as  aforesaid, 

hundred  dollars."  In  the  writ,  the  plaintiff  represents  liim- 
up\  f  as  administrator  ie  bonis  non. 

ft  is  contended  by  the  plaintiff  in  error,  first,  that  the  vuri- 
uiice  between  the  writ  and  declaration  is  fatal    on  a  writ   of 
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error;  and,  secondly,  that  the  Court  erred  in  rendering  judg- 
ment on  the  assessment  of  damages  by  the  jury,  because  the 
amount  of  damages  assessed  by  the  jury  is  greater  than  the 
amount  of  damages  laid  in  the  declaration. 

If  the  plaintiff  in  error  had  appeared  in  the  Circuit  Court, 
and  at  the  proper  time  taken  his  exceptions  to  the  writ  and 
declaration,  we  presume  the  Court  would  have  held  them  to  be 
well  taken.  But  after  the  assessment  of  damages  by  the  jury, 
it  is  too  late  to  take  advantage  of  the  defects  complained  of. 

The  statute  of  jeofails  provides  that  "no  judgment  after  the 
verdict  of  twelve  men  shall  be  stayed  or  reversed  for  any  defect 
or  fault  in  the  writ  original  or  judicial,  or  for  a  variance  in 
the  writ  from  the  declaration  or  other  proceedings," 
[*503]  or  "  for  a  ^mistake  in  the  name  of  either  party,  sum 
of  money,  &c.,  the  name  or  sum  being  right  in  any 
part  of  the  record  or  proceedings,"  &c.  And  the  statute 
further  provides  that  "no  judgment,  after  an  inquiry  of  dam- 
ages, shall  be  stayed  or  reversed  for  any  omission  or  fault 
which  would  not  have  been  good  cause  to  stay  or  reverse  the 
judgment  if  there  had  been  a  verdict,"  &c.  We  suppose  that 
if  the  plaintiff  in  error  had  appeared  in  the  Circuit  Court,  and 
without  noticing  the  defects  complained  of,  had  pleaded  to  the 
action,  and  judgment  had  been  rendered  against  him  on  the 
verdict  of  twelve  men,  it  would  not  be  contended  by  him,  with 
this  statute  in  view,  that,  for  the  reasons  assigned,  that  judg- 
ment ought  to  be  reversed.  The  defects  are,  to  our  view, 
plainly  such  as  would  be  cured  by  such  a  verdict. 

The  statute  places  judgments  rendered  on  an  inquisition  of 
damages,  and  on  the  verdict  of  a  jury,  on  the  same  footing, 
and  Avhatever  defects  are  cured  by  the  one,  are  cured  by  the 
other. 

If,  in  the  present  case,  the  plaintiff  had  declared  in  his  ovm 
right,  when  the  process  sued  out  by  him  was  in  his  special 
character  as  administrator  de  bonis  non,  it  may  be  that  the 
statute  would  not  have  cured  that  defect.  But  as  the  writ 
and  declaration  both  show  the  representative  character  of  the 
plaintiff,  and  vary  only  in  the  kind  of  administration  graniod 
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him,  we  think  the  statute  protects  the  judgment  of  the  Circuit 
Court. 

With  regard  to  the  omission  to  lay  the  amount  of  the 
damages  in  the  conclusion  of  the  declaration,  it  may  be  suffi- 
cient to  say  that,  from  the  writ  and  declaration,  it  appears  that 
the  sum  sued  for  exceeds  the  amount  assessed  by  the  jury. 
The  sum  being  right  in  other  parts  of  the  record,  the  omission 
is  cured  by  the  statute,  and  it  is  too  late  after  inquisition  to 
take  advantage  of  it. 

Per  Curiam. — The  judgment  is  affirmed,  with  three  per  cent. 
damages  and  costs.     To  be  certified,  &c. 

C.  W.  Ewlng  and  H.  Cooper,  for  the  plaintiff. 

D.  H.  Colerick,  for  the  defendant. 


[*504]  *Shekwood  v.  Hammond. 

Another  Action  Pending. — In  February,  1837,  H.  Boed  S.  in  the  White 
Circuit  Court  in  assumpsit.  Plea,  non-assumpsit.  On  the  trial,  S,  offered 
to  prove  that  in  March,  1837,  he  sued  H.  before  a  justice  on  two  promissory 
notes;  that  H,  proved  in  that  suit,  as  a  set-off,  the  demand  now  sued  for; 
that  the  verdict  and  judgment  being  against  S.,  he  appealed  to  the  While 
Circuit  Court,  and  that  the  appeal  was  still  pending.  Held,  that  the 
evidence  was  inadmissible. 

Same. — The  pendency  of  a  subsequent  suit  can  not  be  pleaded,  either  in  bar 
or  abatement,  to  a  prior  suit  for  the  same  cause. 

APPEAL  from  the  ]Vhite  Circuit  Court. 

Dewey,  J. — Assumpsit  by  Hammond  against  Sherwood* 
Suit  commenced  in  the  White  Circuit  Court  in  February,  1837. 
Plea,  the  general  issue.     Judgment  for  the  plaintiff. 

On  the  trial,  the  plaintiff  proved  the  items  of  his  demand 
against  the  defendant,  as  contained  in  a  bill  of  particulars. 
The  defendant  then  offered  to  prove  that  in  March,  1837,  ho 
sued  the  plaintiff  before  a  justice  of  the  peace  on  two  promissory 
notes,  and  that,  on  the  trial  of  that  action,  the  plaintiff  in  this 
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suit,  the  defendant  in  that,  gave  in  evidence  to  the  jury,  as  a 
set-off,  the  same  matters  contained  in  the  bill  of  particulars; 
that  the  jury  found  against  him,  and  that  the  justice  rendered 
judgment  accordingly;  that  Hammond  appealed  to  the  White 
Circuit  Court,  where  the  cause  was  then  pending  and  undeter- 
mined. This  evidence  was  objected  to,  and  rejected  by  the 
Court.  The  defendant  excepted.  The  rejection  of  this  testi- 
mony raises  the  only  point  in  the  cause. 

We  think  the  decision  of  the  Circuit  Court  was  correct. 
By  the  appeal  from  the  justice's  judgment,  both  actions  were 
pending  in  the  Circuit  Court  at  the  same  time.  This  the  elder, 
and  the  appeal  the  younger.  Neither  was  decided.  Ham- 
mond, by  attempting  to  set  off  his  account  against  the  denuind 
of  Sherwood  before  the  justice,  became  a  quasi  plaintiff,  and 
we  must  view  the  question  in  the  same  light  as  if  he  luul 
commenced  two  actions  in  the  Circuit  Court  for  the  same 
cause.  The  pendency  of  that  which  was  first  commenced  might 
have  been  pleaded  in  abatement  of  the  other,  but  not  e  converso. 
Renner  v.  Marshall,  1  Wheat.,  215.  This,  however,  is  not 
an  attempt  to  abate  either  of  the  actions,  but  to  give  in 
evidence  under  the  general  issue,  the  pendency  of  and 
[*505]  ^proceedings  in  the  younger,  in  bar  of  the  elder  action. 
This  is  clearly  inadmissible.  The  pendency  of  even  a 
prior  suit  can  not  be  set  up  in  defense  of  another  for  the  same 
cause:  it  can  only  be  adduced  in  evidence  under  a  plea  in 
abatement;  1  Chitt.  PI.  7  Am.  from  6  Loud,  ed.,  488;  nor  can 
it  operate  in  mitigation  of  damages. 

Per  Curiam. — The  judgment  is  affirmed  with  Jive  per  cent, 
damages  and  costs.     To  be  certified,  <fec. 

/.  Naylor,  for  the  appellant. 

A»  S.  White,  and  R.  A.  Lockwood,  for  the  appellee. 
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RuBOTTOM  and  Another  v  M'Cltjee. 

"Wabash  and  Erie  Canal. — The  statute  of  1832  respecting  the  Wabash  a.nd 
Erie  canal,  authorizes  the  canal  commissioners  and  their  agents  to  enter 
upon  and  use  any  land,  and  take  any  materials  necessary  for  the  work,  with- 
out the  owner's  consent,  and  without  previously  making  him  compenbation. 
The  property  must  be  paid  for,  however,  before  the  title  becomes  vested  in  the 
State.(a) 

Same. — The  statute  above  named,  authorizing  the  appropriation  of  private 
property  for  public  use,  and  providing  for  a  subsequent  compensation  for 
the  property  so  applied,  is  not  unconstitutional. 

Same — Trespass. — If  a  defendant  in  trespass  quare  clausum  fregit  justify  under 
the  above-named  statute,  the  plea  need  not  aver  that  the  commissioners  had 
taken  the  proper  measures  to  ascertain  tlie  damages.  If  such  measures  had 
not  been  taken,  and  the  failure  can  avail  the  plaintiff,  it  should  be  replied. 

Trespass — Pleading. — If  to  a  declaration  in  trespass  containing  several 
counts,  a  plea  proi'essing  to  answer  the  whole  declaration  only  answer  one 
of  the  counts,  and  do  not  aver  the  identity  of  the  trespasses  described  in 
the  different  counts,  it  is  bad  on  general  demurrer.  And  such  plea,  though 
it  contain  the  averment  of  identity,  is  bad  on  special  demurrer. 

Practice. — "Where  there  are  several  issues,  they  must  be  all  disposed  of  before 
the  plaintiff  can  have  final  judgment. 

ERROR  to  the  Wabask  Circuit  Court. 

Dewey,  J. — JirClure  declared  in  trespas.s  against  Bubottom 
and  Cassatt.  The  declaration  contains  two  counts.  The  first 
sets  out  a  breach  of  close,  and  lays,  in  aggravation  of  damages, 
the  cutting  down  a  number  of  trees,  and  the  taking- and  carry- 
ing away  them  and  a  quantity  of  other  timber.     The  second 

count  is  for  taking  and  carrying  away  other  trees. 
f*506]  *General  issue,  and  three  special  pleas.  Each  of 
the  latter  professes  to  answer  the  whole  of  the  declara- 
tion, and  avers  that  the  defendants  were  in  the  employment  of 
the  commissioners  of  the  Wabash  and  Erie  canal;  that  they 
entered  upon  the  close  in  the  first  count  of  the  declaration 
mentioned,  for  the  purpose  of  procuring  materials  necessary  to 
the  construction  of  works  connected  with  the  Wabash  and  Erie 
canal,  and  that,  in  obtaining  such  materials,  they  took  "the 

(a)See  FaU-enburqh  \.  Jones,  5  Ind.,  297;  MeOormick,  T.  The  Pr«a.,  <to.  1  Ind.,  48;  Ho»- 
jkttui,  V.  Lawreticf,  8  Bluckf.  2()C. 
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said  trees  and  timber  in  the  said  plaintiff's  declaration  men- 
tioned," doing  as  little  damage  as  possible ;  "  which  are  the 
same  trespasses  in  the  declaration  mentioned."  These  pleas 
vary  from  each  other  only  in  the  capacity  in  which  they 
represent  the  defendants  to  have  acted  under  the  authority  of 
the  canal  commissioners. 

General  demurrer  to  all  the  special  pleas, — demurrer 
sustained, — jury  of  inquiry  called, — damages  assessed — and 
final  judgment  upon  the  verdict. 

In  support  of  the  demurrer,  it  is  contended  that  the  statute 
upon  which  the  pleas  are  founded  is  unconstitutional,  and 
affords  no  protection  to  the  defendants  for  entering  upon  the 
land  of  the  plaintiff  for  the  purposes  declared  in  the  pleas. 
But  in  what  its  unconstitutionality  consists,  or  what  are  the 
arguments  to  sustain  the  objection,  we  are  not  informed. 

It  is  presumed  that,  at  the  present  day,  no  one  will  question 
the  right  of  the  legislature  to  apply  the  property  of  individuals 
to  public  use,  when  "  urgent  necessity"  or  "  the  general  interest" 
may  require  it.  Chancellor  Kent,  in  the  2  vol.  2  ed.  of  his 
commentaries,  p.  339,  says, — "The  right  of  eminent  domain, 
or  inherent  sovereign  power,  it  is  admitted  by  all  publicists, 
gives  to  the  legislature  the  control  of  private  property  for 
public  uses,  and  for  public  uses  only."  And  to  his  own  high 
authority,  and  those  he  quotes,  may  be  added  that  of  Blackstoyie. 
1  Comm.  139.  Whether  this  right  is  subject  to  any  restric- 
tions by  the  common  law,  or  the  law  of  nations,  (and  it 
probably  is),  need  not  be  examined  on  the  present  occasion. 
"With  us  there  is  no  doubt  on  the  subject.  Our  constitution 
requires,  "That  no  man's  particular  services  shall  be  de- 
manded, or  property  taken  or  applied  to  public  use,  without 
the  consent  of  his  representatives,  or  without  a  just  compensa- 
tion being  made  therefor." 
[*507]  *It  becomes  necessary  to  inquire  whether  the  statute 
in  question  (Acts  of  1832,  p.  3),  was  passed  in  viola- 
tion of  this  restriction. 

The  9th  section  (which  is  the  part  applicable  to  this  case; 
provides — "That  it  shall  and  may  be  lawful  for  said  canal 
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commissioners,  or  each  of  them,  or  any  of  their  agents,  super- 
intendents, engineers,  or  workmen  acting  under  them,  to  enter 
upon  and  take  possession  of,  and  use,  all  and  singular  any 
lands,  waters,  streams,  and  timber,  stone,  or  materials,  of  any 
kind,  necessary  for  the  prosecution  of  the  improvements  con- 
templated by  this  act;  and  to  make  all  such  canals,  feeders, 
dikes,  locks,  dams,  and  other  works,  as  they  may  think  proper 
in  said  prosecution,  doing,  however,  no  unnecessary  damage." 

After  authorizing  the  commissioners  to  take  grants  of  such 
lands  or  materials  as  might  be  required,  the  section  proceeds- - 
"And  incase  any  lands,  &c.,  taken  and  appropriated  for  any  oi 
the  purposes  aforesaid,  shall  not  be  given  or  granted  to  this 
State,  or  in  case  the  owner  or  owners  tl^ereof  shall  be  feme 
covert,  under  age,  non  compos,  or  out  of  the  State  or  county,  on 
application  of  said  canal  commissioners,  or  either  of  them,  to 
any  justice  of  the  peace  of  the  county  in  which  such  lands  be, 
the  said  justice  shall  issue  his  warrant  to  the  sheriff  of  the 
county  to  summon  a  jury  of  twelve  inhabitants  of  the  county," 
&c.  The  jury  is  to  estimate  the  damage  done  to  any  one  by 
the  loss  of  his  land  or  materials;  their  inquisition  returned  to 
the  Circuit  Court,  and  final  action  being  had  there  upon  the 
question  of  damages,  the  statute  further  enacts — "And  upon 
the  payment  by  the  said  canal  commissioners  of  the  damages 
so  assessed  by  said  inquisition,  (which  valuation  shall  be  con- 
clusive on  all  persons),  which  said  commissioners  are  hereby 
directed  to  make,  the  fee-simple  of  the  premises,  or  the  right 
of  such  water,  stream,  or  materials,  shall  be  vested  in  the 
State." 

Without  resorting  to  that  liberality  of  construction  which 
would  be  justified  in  interpreting  a  law,  having,  like  this,  for 
its  object  the  advancement  of  the  wealth,  prosperity,  and 
character  of  a  State,  there  is  no  difficulty  in  arriving  at  the 
meaning  of  the  language  just  quoted. 

The  statute  clearly  authorizes  the  canal  commissioners  and 

their  agents  to  enter  upon  and  use  any  land,  and  take  any 

materials,  necessary  to  the  prosecution  of  the  great 

[*508]     work  *  intrusted  to  their  care,  with  or  without  the 
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consent  of  the  owner,  and  without  having  previously  made 
compensation.  But  it  also  insures  to  any  individual,  whose 
interest  may  have  been  made  to  yield  to  the  public  good, 
remuneration  for  his  loss.  Actual  payment  to  him  is  a  condi- 
tion precedent  to  the  investment  of  the  title  to  the  property  in 
the  State,  but  not  to  the  appropriation  of  it  to  public  use. 

The  next  inquiry  is,  does  this  provision  for  an  after  compen- 
sation for  property  thus  taken,  comply  with  the  restriction  in 
the  constitution  on  this  subject? 

Not  only  our  own  statutes  respecting  railroads  and  canals, 
but  the  laws  of  several  other  States  whose  constitutions  con- 
tain the  restricting  clause  in  relation  to  compensation,  abound 
with  instances  of  similar  legislation.  In  Massachusetts,  New 
York,  and  Pennsylvania,  to  say  nothing  of  other  States,  such 
statutes  have  been  passed  and  are  now  existing  laws.  Indeed, 
our  own  statutes  regulating  the  location  and  opening  of  high- 
ways, both  under  the  territorial  government  and  ever  since 
we  became  a  State,  have  embraced  the  same  principle.  They 
contemplate  that  individual  property — even  cultivated  fields — 
may  be  entered  upon  by  the  proper  agents  for  the  purpose  of 
viewing,  locating,  and  marking  routes  for  public  roads,  with- 
out the  consent  of  the  owner,  and  without  previous  compensa- 
tion. Now  this  is,  in  principle,  if  not  in  degree,  as  much  an 
exercise  of  the  right  of  eminent  domain,  as  the  actual  and  final 
appropriation  of  the  property  to  the  public  use.  But  our 
highway  laws  go  further;  a  road  under  them  may  be  really 
opened  and  traveled  by  all  passengers  before  the  actual  pay- 
ment of  compensation.  R.  C,  1831.  Yet  the  constitution- 
ality of  these  laws  has  never  been  questioned. 

Indeed,  if  such  laws  be  not  valid,  the  unquestionable  right 
inherent  in  every  sovereign  power  of  applying  private  prop- 
erty to  public  use — the  spirit  of  the  social  compact,  that 
individual  interest  must  bow  to  public  good,  in  many  in- 
stances, would  be  of  little  service  to  the  community.  In  the 
construction  and  preservation  of  canals,  locks,  dams,  levees, 
and  other  improvements,  accidents  from  various  causes  which 
no  human  sagacity  could  forsee,  and  no  human  power  prevent, 
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are  continually  occurring.  To  repair  injuries  arising  from 
these  causes,  and  to  check  the  progress  of  destruction,  instant 
exertion  is  necessary.  If,  in  such  emergencies,  nothing 
[*509]  could  be  done  *until  a  bargain  could  be  made  for 
materials,  or  their  value  ascertained  by  the  slow  pro- 
cess of  appraisement,  the  right  of  the  public  to  promote  the 
general  welfare  by  the  use  of  private  property,  would  be, 
indeed,  but  a  crippled  and  feeble  prerogative. 

For  these  and  other  reasons  which  might  be  urged,  we 
conclude  that  a  statute  of  this  State,  which  authorizes  the 
appropriation  of  private  property  for  the  public  benefit,  and 
provides  for  a  subsequent  compensation  for  property  so  applied, 
is  constitutional.  The  statute  under  consideration  is  of  this 
character,  and  therefore  valid. 

The  same  decision  upon  similar  statutes  has  been  repeatedly 
made  in  New  York,  both  in  lier  Courts  of  law  and  chancery. 
And  it  has  been  more  than  doubted  by  the  Courts  of  that  State 
whether  a  statute  authorizing  public  agents  to  use  private 
property  for  the  public  good,  would  not  be  valid  even  without 
making  any  provision  for  compensation.  This  point,  however, 
is  not  under  our  consideration.  Bradshaw  v.  Rodgers,  20 
Johns.,  ]  03,  735 ;  Jerome  v.  Ross,  7  Johns.  C.  E,.,  344 ;  WTiee- 
lock  V.  Young  'et  al.,  4  Wend.,  647 ;  Beekman  v.  The  Saratoga, 
(fee,  3  Paige,  45;  JBloodgoodv.  The  Mohawk,  &c.,  14  Wend.,  51. 

Whether  the  mode  of  estimating  damages  pointed  out  by  the 
statute  under  consideration,  is  the  most  just  and  judicious 
which  could  have  been  devised,  is  not  for  us  to  decide.  I< 
certainly  contemplates  the  first  step  in  the  process  to  be  taken 
by  the  canal  commissioners,  and  neither  prescribes  the  time 
within  which  it  shall  be  taken,  nor  puts  it  in  the  power  of  the 
injured  person  to  hasten  it.  What  would  have  been  the  eflect 
of  unreasonable  delay  on  the  part  of  the  commissioners,  it  is 
now  unnecessary  to  determine,  because  no  such  delay  is  shown 
by  the  pleadings,  and  because  before  the  commencement  of 
this  suit  the  statute  of  1835  (Acts  of  1835,  p.  26),  was  passed, 
which  placed  it  in  the  power  of  the  complaining  party  to 
move  first  in  procuring  compensation. 
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It  is  proper  for  us  to  remark,  that  the  special  pleas  are  not 
defective  for  not  setting  forth  that  the  commissioners  had 
taken  the  measures  ordained  by  the  statute  of  1832,  to  ascer- 
tain the  damages  which  the  plaintiff  had  sustained.  Could 
that  matter  have  availed  the  plaintiff  (if  in  fact  it  existed)  it 
should  have  been  shown  by  the  replication.     This  point  has 

also  been  decided  in  New  York.     14  Wend.,  51. 
[*510]         *The  vieAv  we  have  taken  of  that  branch  of  the 
clause  of  the  constitution,  which  relates  to  compensa- 
tion,  renders  it  unnecessary  that  we  should  notice  the  other 
branch,  which  has  reference  to  the  consent  of  the  representative. 

Though  we  see  no  ground  on  which  to  question  the  validity 
of  the  statute  on  which  the  special  pleas  are  founded,  these 
pleas  are  still  substantially  defective,  and  the  demurrer  was 
properly  sustained. 

In  actions  of  trespass,  when  the  declaration  contains  several 
counts  supposed  to  be  for  the  same  injury,  it  is  usual,  in  order 
to  avoid  the  necessity  of  pleading  separately  to  each  count,  so 
to  frame  one  plea  as  to  make  it  applicable  to  all  the  counts. 
The  manner  of  doing  this  is  to  enumerate  in  the  introductory 
part  of  the  plea  all  the  trespasses  complained  of,  and  after  the 
statement  of  actio  non,  &c.,  to  allege  that  the  cause  of  action 
mentioned  in  the  first  and  every  other  count,  specifying  that 
contained  in  each,  is  the  same  cause  of  action,  and  not  other  or 
different;  after  which  follows  the  justification.  1  Chitt.  PI., 
6  Am.  from  5  Lond.  ed.,  587;  3  Id.,  7  Am.  from  6  Lond.  ed.. 
1063,  1064.  But  a  plea  even  in  this  form  is  bad  on  special 
demurrer;  and  when  the  plaintiff  chooses  to  enforce  his  right, 
he  can  compel  the  defendant  to  plead  separately  to  each  count. 
1  Chitt.  PL,  6  Am.  from  5  Lond.  ed.,  450,  451 ;  Edmonds  v. 
Walter  et  al.,  2  Chitt.  R.,  291.  The  pleas,  in  this  case,  contain 
no  averment  of  the  identity  of  the  cause  of  action  set  out  in 
the  different  counts  of  the  declaration.  The  consequence  is, 
that  though  they  profess  to  answer  the  whole  declaration, 
they  only  justify  the  trespass  alleged  in  the  first  count,  and 
leave  that  in  the  second  unanswered.  They  are  bad,  therefore, 
upon  general  demurrer.     1  Saund.,  28,  n.  3;  Gould's  PL,  358. 
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Au  error  was,  however,  inadvertently  committed,  which 
must  reverse  this  judgment.  The  general  issue  was  over- 
looked, and  a  jury  of  inquiry  called,  without  regard  to  it. 
3Ieyli7i  v.  Woodford,  1  Blackf,,  286. 

Per  Curiam. — The  judgment  is  reversed,  and  the  proceed- 
ings subsequent  to  the  general  issue  set  aside,  with  costs. 
Cause  remanded,  &c. 

H.  Cooper  and  J.  L.  Jernegan,  for  the  plaintiffs. 

D.  H.  Colerick,  for  the  defendant. 


[*511]  *CuTSHAW  V.  Birge  and  Another. 

Special  Bail. — It  is  no  defense  to  a  suit  against  special  bail,  when  sued 
on  their  recognizance,  that  the  proceedings  against  their  principal  are 
erroneous. 

ERROR  to  the  Jackson  Circuit  Court. 

Blackford,  J. — Scire  facias  against  the  defendants  on  their 
recognizance  as  special  bail.  Judgment  by  default  against 
Birge.  Fislar  pleaded  two  pleas:  1st.  That  there  was  no 
judge's  order  for  bail  indorsed  on  the  writ  in  the  suit  against 
the  principal,  nor  was  the  action  founded  on  a  written  contract. 
2d.  That  in  the  action  against  the  principal,  there  was  not  a 
sufficient  affidavit. to  hold  him  to  bail,  nor  was  there  a  judge'? 
order  for  bail,  nor  was  the  action  founded  on  a  written  con- 
tract. General  demurrer  to  these  pleas,  and  judgment  for  the 
defendant. 

This  judgment  in  favour  of  Fislar  is  erroneous.  The  pleas 
are  evidently  bad.  The  special  bail,  when  sued  on  their  recog- 
nizance, can  not  defeat  the  suit  by  showing  the  proceedings 
in  the  action  against  their  principal  to  be  erroneous.  The  bail 
are  concluded  by  the  judgment  against  the  principal.  Lewis 
V.  Brackenridge,  May  term,  1821. 

Dewey,  J.,  having  been  concerned  as  counsel,  was  absent. 
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Per  Curiam. — The  judgment  in  favour  of  Fislar  is  reversed, 
and  the  proceedings,  as  respects  him  subsequent  to  the  joinder 
in  demurrer,  set  aside,  with  costs.     Cause  remanded,  &c. 

A.  C.  Griffith,  for  the  plaintiff. 


Abel  v.  Burgett,  in  Error. 

A  DEFENDANT,  having  appealed  from  the  judgment  of 
a  justice,  filed  in  the  Circuit  Court  two  special  pleas  in  bar, 
upon  which  issues  were  joined.  Verdict  and  judgment  for  the 
defendant.  The  judgment  was  reversed  by  the  Supreme  Court, 
and  the  cause  remanded  for  another  trial.     Afterwards,  the 

plaintiff  moved  the  Circuit  Court  to  reject  the  pleas, 
[*512]     ^because  they  were  not  filed  until  after  the  appeal, 

but  the  motion  was  overruled.  He  also  moved  to 
dismiss  the  appeal,  on  the  ground  that  the  justice  had  not  filed 
the  papers  in  time.(l)  This  motion  was  also  overruled.  Held, 
that  the  motions  were  made  too  late,  and  were  therefore  cor- 
rectly overruled. 

Dewey,  J.,  having  been  concerned  as  counsel,  was  absent. 

(1)  Vide  note  to  Dougherty  v.  Mason,  ante,  p.  432. 


Cain  v.  The  State. 


Indictment,  Amendment  of, — An  indictment  concluding  "against  the  peace 
of  the  State,"  may  be  so  amended  by  the  prosecuting  attorney,  with  leave 
of  the  Court,  as  to  read  "  against  the  peace  apd  dignity  of  the  State." 

ERROR  to  the  Daviess  Circuit  Court.  Indictment  for 
keeping  a  disorderly  house,  &c.,  and  judgment  for  the  State. 

Sullivan,  J. — The  indictment  in  this  case,  as  it  was 
returned  by  the  grand  jury,  did  not  conclude  "against  the 
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peace  and  dignity  of  the  State."  The  contra  dignitatem  was 
omitted.  Before  the  defendant  was  arraigned,  the  prosecuting 
attorney  moved  the  Court  to  insert  the  omitted  words.  The 
defendant  objected,  but  the  Court  overruled  the  objection,  and 
permitted  the  amendment  to  be  made. 

The  indictment,  as  it  was  returned,  was  undoubtedly  insuflfi- 
cieut;  but  the  question  is,  whether  the  Court  was  authorized 
to  amend  it,  so  as  to  make  the  conclusion  of  the  indictment 
conform  to  the  requisition  of  the  constitution  ? 

There  is  no  doubt  but  that  the  Court,  by  the  consent  of  the 
grand  jury,  may  amend  indictments  in  matters  of  form.  They 
may  be  amended  in  any  case  where  an  amendment  was  allow- 
able at  common  law.  In  this  respect,  there  is  no  difference 
between  civil  and  criminal  cases.  The  settled  practice,  when 
an  indictment  is  returned  into  Court,  is  to  obtain  the  consent 
of  the  grand  jury,  that  the  Court  may  amend  it  in  matters  of 
form,  not  altering  the  substance. 

The  words  with  which  the  constitution  requires  all  indict- 
ments to  conclude,  are  words  of  form.  The  facts  are 
[*613]  found  *by  the  jury  on  their  oath,  but  the  conclusion 
is  affixed  by  law.  The  grand  jury  have  nothing  to 
do  with  finding  that  conclusion,  nor  does  the  constitution  require 
that  it  should  be  found  by  the  grand  jury.  The  amendment 
made  in  this  case  did  not  hinder,  delay,  or  embarrass  the 
defendant,  nor  did  it  deprive  him  of  any  just  means  of  defense. 

We  think  the  Court  did  right  in  permittimg  the  amendment 
to  be  made,  and  that  the  judgment  of  the  Circuit  Court  should 
be  affirmed.  1  Ch.  Cr.  Law,  297,  8,  and  the  authorities  cited. 
1  Saund.  R.  249,  note  1. 

Fer  Curiam. — The  judgment  is  affirmed  with  costs. 

/.  Law^  for  the  plaintiff. 

W.  Quarles,  for  the  State. 


(57(» 


MAY  TERM,  ]838.  513-14 

The  President  and  Directors  of  the  Commonwealth's  Bank,  etc.,  v.  Dunn. 


The  President  and  Directors  of  the  Commonwealth's 
Bank  of  Kentucky  v.  Dunn. 

SciKE  Facias. — Scire  facias  to  have  execution  on  the  transcript  of  a  justice's 
judgment  filed  in  the  Circuit  Court.  Held,  that  error  in  the  judgment  was 
no  defense.     Held,  also  that  oyer  of  the  transcript  was  not  demandable. 

APPEAL  from  the  Marion  Circuit  Court. 

Sullivan,  J. — On  the  17th  of  September,  1837,  the 
plaintiffs  obtained  a  judgment  against  the  defendant  before  a 
justice  of  the  peace,  on  which  execution  issued  and  was 
returned  "no  property  found  whereon  to  levy."  A  certified 
t-ransoript  of  the  judgment  and  proceedings  was  thereupon 
forwarded  to  the  clerk  of  the  Circuit  Court,  which  was 
regularly  entered  on  the  docket  and  order-book  of  the  Court, 
and  a  scire  facias  was  issued  thereon  requiring  the  defendant 
to  appear  and  show  cause,  why  execution  should  not  issue 
against  his  goods  and  chattels,  lands  and  tenements. 

The  defendant  appeared  and  craved  oyer  of  the  transcript 
on  which  the  writ  issued,  which  was  refused  by  the  Court. 
He  then  pleaded,  1st,  Nul  tiel  coi-poration ;  2d,  That  the  only 
cause  of  action  filed  with  the  justice  who  rendered  the  judg- 
ment on  which  execution  is  now  sought,  was  a  transcript  from 
the  records  of  the  Henry  Circuit  Court  in  Kentucky, 
[*514]  and  *that  the  justice  proceeded  against  the  defendant 
by  sci.  fa.,  &c. ;  3d,  Nul  tiel  record. 

To  the  first  and  third  pleas  the  plaintiffs  replied,  and 
demurred  to  the  second.  The  Court  overruled  the  demurrer 
and  gave  final  judgment  for  the  defendant,  from  which  the 
plaintiffs  have  appealed  to  this  Court.  The  main  point  for  our 
consideration  on  this  record  is,  whether  the  defense  set  up  in 
the  second  plea  is  a  bar  to  the  present  action.  We  think  it  is 
not,  and  that  the  demurrer  to  the  plea  ought  to  have  been 
sustained.  The  ground  assumed  in  that  plea  is,  that  the 
justice  of  the  peace  erred  in  proceeding  by  scire  facias  on  a 
record    from  the    State    of  Kentucky.     This   may    have   been 
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irregular,  but  the  defendant  should  have  taken  advantage  of 
that  error  before  the  justice,  or  if  there  had  been  no  appearance 
before  him,  on  appeal  to  the  Circuit  Court.  By  not  doing  so, 
he  acquiesced  in  the  judgment,  and  until  it  is  reversed  or  set 
aside,  it  is  conclusive  between  the  parties.  The  proceedings 
and  judgment  of  the  justice  can  not  be  examined  in  this 
collateral  way.  He  had  jurisdiction  of  the  person  and  subject- 
matter,  and  however  erroneous  his  decision  may  have  been, 
it  must  stand  until  reversed  by  due  course  of  law.  This 
principle  is  recognized  by  all  the  authorities. 

The  Court  did  right  in  refusing  the  application  of  the 
defendant  for  oye?-  of  the  transcript,  upon  the  principle  that 
oyer  is  not  demandable  of  a  record.  1  Chitt.  PI.  415. —  Cone  v. 
Cotton,  2  Blackf.  82.(1) 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

C.  Fletcher  and  0.  Butler,  for  the  appellants. 

TI.  Brown,  for  the  appellee. 

(1)  Oyer  is  usually  granted  of  deeds,  probates,  letters  of  administration,  &c.; 
but  not  of  records,  private  statutes,  recognizances,  letters  patent,  &c.  If  a  record, 
however,  of  the  same  Court  be  pleaded,  the  opposite  party  may  demand  a  note 
of  the  term,  number  of  the  roll,  &c.,  of  the  judgment.  Stev.  PL,  69.;  1  Chitt. 
PI.,  465.  In  case  of  private  writings  not  under  seal,  an  order  for  an  inspection 
and  a  copy  may  be  obtained.  lb.  Pumphrey  v.  Coleman,  Vol.  1,  of  these 
Eep.  199. 


[*515]  *Petees  V.  GoocH. 

Demand. — A  suit  for  the  non-delivery  of  goods  was  held  not  to  lie ;  the  con- 
ditions on  which  the  delivery  was  to  have  been  made  not  having  been  com- 
plied with. 

Money  Had  and  Eeceived. — A  count  for  money  had  and  received  is  not 
maintainable  if  the  contract  on  which  the  money  was  received  has  been  in 
part  performed,  and  the  plaintiff  has  derived  some  benefit,  unless  the  par- 
ties can  be  placed,  by  a  recovery,  in  the  same  situation  in  which  they  were 
before  the  contract.(a) 

(a)See  Galling  v    Newell,  9  Ind.,  572. 
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APPEAL  from  the  Morgan  Circuit  Court. 

Blackford,  J. — Assumpsit  by  Gooch  against  Peters.  The 
declaration  contains  two  counts.  The  first  states,  that  on  the 
1st  of  October,  1835,  the  parties  made  the  following  contract: 
The  defendant  undertook  to  sell  and  deliver  to  the  plaintiff 
eighteen  hogs  and  800  bushels  of  corn.  The  hogs  were  to  be 
immediately  delivered,  and  the  corn  was  to  be  delivered  in  a 
pen  on  the  defendant's  farm,  in  a  convenient  time  to  be  put 
into  a  boat,  when  a  certain  river  should  be  high  enough  for 
boating.  In  consideration  of  the  premises,  the  plaintiff  agreed 
to  pay  to  the  defendant  fifty  dollars  in  hand,  fifty  dollars  on 
the  25th  of  the  next  December,  and,  upon  the  delivery  of  the 
corn,  he  was  to  give  his  note,  with  surety,  to  the  defendant  for 
^110,  payable  on  the  first  of  the  next  June.  It  is  then  averred 
that  the  plaintiff  paid  the  fifty  dollars  in  hand  and  "the  other 
fifty  dollars  on  the  25th  of  the  next  December,  and  also  that 
he  received  the  hogs  from  the  defendant.  It  is  further  averred 
that  on  the  —  day  of  3Iarch,  1836,  when  the  river,  for  the  first 
time  after  the  contract,  became  high  enough  for  boating,  the 
plaintiff  went  to  the  defendant's  house  on  said  farm  and  de- 
manded the  corn  of  him,  and  offered  to  execute  the  note  with 
surety  for  the  $110;  but  that  the  defendant  refused  to  receive 
the  note  or  to  deliver  the  corn.  The  second  count  is  for  money 
had  and  received  by  the  defendant  for  the  use  of  the  plaintiff. 

Pleas,  first,  non-assumpsit;  second,  to  the  first  count,  that  at 
the  time  and  place,  &c.,  the  defendant  had  the  corn  ready  and 
tendered  and  offered  to  deliver  it  to  the  plaintiff;  but  that  he 
refused  to  receive  it.  Issues  were  joined  upon  both  the  pleas. 
Verdict  in  favour  of  the  plaintiff  for  fifty-three  dol- 
[*516]  lars.  A  motion  *made  by  the  defendant  for  a  new 
trial  was  overruled,  and  a  judgment  rendered  on  the 
verdict. 

The  record  contains  the  evidence  which  was  given  in  the 
cause;  and  the  error  assigned  is,  that  the  verdict  is  contrary 
to  the  evidence. 

It  is  very  clear  that  the  evidence  does  not  sustain  the  ver- 
dict, and  that  the  defendant  was  entitled  to  a  new  trial.     To 
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establish  the  first  count,  it  was  necessary  to  prove  a  demand 
of  the  corn  at  the  proper  .time  and  place,  and  the  execution  of 
the  note  for  the  $110;  but  there  is  not  the  slightest  evidence 
as  to  these  matters.  There  could  be  no  recover}',  therefore,  on 
the  first  count. 

There  is  also  a  fatal  objection  to  a  recovery  on  the  common 
count.  The  evidence  shows  that  the  plaintiff  had  received  the 
hogs  from  the  defendant,  as  is  alleged  in  the  special  count,  and 
that  the  contract  had  been  thus  in  part  performed.  It  was 
further  proved  that  the  plaintiff  had  sold  the  greater  part  f  •'' 
the  hogs.  The  plaintiff's  recovery,  therefore,  of  the  mom  "^ 
advanced  on  the  contract  for  the  hogs  and  the  corn,  whir'- 
appears  by  the  evidence  to  have  been  an  entire  contract,  coufd 
not  place  the  parties  in  the  same  situation  in  which  they  were 
at  the  time  the  contract  was  made.  The  consequence  is,  that 
the  count  for  money  had  and  received  was  not  sustainable. 
The  following  is  the  language  of  Chitty  on  this  subject:  "The 
count  for  money  had  and  received  is  not  maintainable,  if  a 
contract  has  been  in  part  "performed,  and  the  plaintiff  has 
derived  some  benefit,  and  by  recovering  a  verdict  the  parties 
can  not  be  placed  in  the  exact  situation  in  which  they  origi- 
nally were  when  the  contract  was  entered  into."  1  Chitt.  Pi., 
388. 

Fer  Curiam. — The  judgment  is  reversed  and  the  verdict  set 
aside  with  costs.     Cause  remanded,  &c. 

H.  Brown  and  C.  C.  Nave,  for  the  appellant. 

P.  Sweetser,  for  the  appellee. 


[*517]  *Rhoden  v.  Graham,  in  Error. 

DISSEISIN.  Pleas,  1.  Not  guilty;  2.  A  denial  of  the 
defendant's  possession.  The  second  plea  was  rejected  as 
amounting  to  the  general  issue.  The  cause  was  submitted 
to  the  Qourt.     Judgment  for  the  plaintiff.     Errors  assigned: 
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Blann  v.  Smith, 

1.  There  was  do  proof  of  the  defendant's  possession;  2.  The 
second  plea  should  not  have  been  rejected.  Held,  that  as  there 
was  evidence  from  which  the  Court  might  reasonably  infer 
that  the  defendant  had  possession,  and  was  determined  to  hold 
it  against  the  will  of  the  plaintiff,  who  was  admitted  to  be  the 
owner — the  first  objection  was  without  foundation.  Held, 
also,  that  the  second  plea  was  correctly  rejected.  Sinard  v. 
Patterson,  3  Blackf.,  355.     See  8  Blackf.,  185. 


WiCKHAM  V.  Baker,  in  Error. 

DECLARATION  in  slander  containing  two  counts.  Judg- 
ment by  default,  entire  damages  assessed  by  a  jury,  and  final 
judgment  aocordingly.  Errors  assigned :  1.  One  of  the  counts 
is  bad.  2.  There  is  no  sufficient  venue  in  the  declaration. 
Held,  that  it  was  too  late  to  make  the  first  objection.  R.  C, 
1831,  p.  409.  (R.  S.,  1838,  p.  454.)  Held,  also,  that  the 
second  objection  was  made  too  late.  See  8  Blackf.,  523,  7 
Ind.,  169. 


Blann  v.  Smith. 


Title-Bond — Want  of  Title  ln  Obligor.— If  the  obligor  of  a  title-bond 
had  no  title  to  the  premiseB  at  the  time  the  deed  was  to  be  executed,  the 
obligee  may  sue  on  the  bond  without  having  demanded  the  deed.(a) 

ERROR  to  the  Sullivan  Circuit  Court. 
Dev/ey,  J. — Debt  on  a  penal  bond. ,    The  defendant  below 
craved  oyer  of  the  bond  and  condition.     The  latter  is, 
[*518]     that  *the  former  should  be  void,  provided  the  defend- 
ant conveyed  to  the  plaintiff,  on  or  before  a  specified 

(a)Bowen  T.  Jnckaon,  8  Blackf.,  203;  Carpenter  v.  Locklmrt,  1  Ind.,  '^ii'jUix  r.  Ellsworth 

6  Ind.,  an 
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time,  the  title  in  fee-simple,  by  deed  of  special  warranty,  to  a 
certain  tract  of  land.  Plea,  readiness  to  perform  by  convey- 
ing title  according  to  the  condition  of  the  bond.  Replication, 
that  at  the  time  when  by  the  condition  the  title  should  have 
been  conveyed  to  the  plaintiff,  the  defendant  had  no  title  in 
fee-simple  to  the  land,  and  that  he  has  never  since  had  such  a 
title,  and  that  he  could  not,  at  the  time  specified  in  the  condi- 
tion, nor  at  any-time  since,  execute  a  deed  conveying  a  title  in 
fee-simple.  General  demurrer  to  the  replication  and  joinder. 
The  Court  overruled  the  demurrer,  and  rendered  final  judg- 
ment for  the  plaintiff  on  the  verdict  of  a  jury  of  inquiry. 

We  think  the  replication  assigns  a  sufficient  breach,  and 
that  the  demurrer  was  correctly  overruled.  To  say  that  the 
defendant  had  no  title,  and  could  not  convey  one,  is  surely 
equivalent  to  saying  that  he  did  not  convey  a  title.  Besides, 
this  manner  of  assigning  the  breach  was  proper  in  this  case, 
because  it  shows  an  excuse  for  not  demanding  the  deed  before 
suit.  The  utter  inability  of  the  defendant  to  convey,  dis- 
pensed with  the  necessity  of  the  demand,  as  the  law  does  not 
require  a  vain  or  nugatory  thing  to  be  done. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs.  To  be 
certified,  &c. 

8.  Judah,  for  the  plaintifi*. 

D.  McDonald,  for  the  defendant. 


Fisher  v.  Bridges. 

Trespass  for  Assault,  etc. — Pleading. — If  in  trespass  for  an  aasaalt  and 
battery,  son  assault  demesne  be  pleaded,  the  plaintiff  may,  under  the  repli- 
cation of  de  injuria,  &c,  prove  that  the  defendant's  battery  was  exct8svDe.{a) 

New  Trlal — Costs. — The  party  against  whom  erroneous  instructions  to  the 
jury  are  given,  is  entitled  to  a  new  trial  without  the  payment  of  costs. 

ERROR  to  the  Marion  Circuit  Court. 

{a)Philbrich  V.  PoiUr,  4  Ind.,  442. 
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Blackfoed,  J. — The  plaintiff  in  error  brought  an  action 
of  trespass  for  an  assault  and  battery  against  the 
[*519]  defendant  in  *error.  Plea,  son  assault  demesne. 
Replication  de  injuria,  &c.  Verdict  for  the  defend- 
ant. The  plaintiff  moved  for  a  new  trial,  which  the  Court 
refused  to  grant,  except  upon  the  payment  of  costs.  The 
plaintiff  refused  to  accept  the  new  trial  on  the  terms  pro- 
posed, and  judgment  was  rendered  against  him  on  the  verdict. 

On  the  trial,  the  plaintiff  asked  the  Court  to  instruct  the 
jury  that,  if  the  assault  and  battery  were  excessive  and  out- 
rageous, they  must  find  for  the  plaintiff.  This  instruction  the 
Court  refused,  on  the  ground  that  the  excess  should  have  been 
replied. 

The  question  raised  in  this  case  is,  whether,  when  an 
excessive  battery  is  relied  on  in  order  to  avoid  the  plea  of  son 
assault  demesne,  it  is  necessary  to  reply  the  excess? 

There  are  several  respectable  authorities  on  both  sides  of 
this  question,  but  we  believe  that  the  weight  of  the  decided 
cases  is  in  favour  of  admitting  the  excess  to  be  proved  without 
a  special  replication.  In  Hannen  v.  Edes,  15  Mass.,  347,  the 
eubject  is  fully  discussed,  and  the  decision  there  is  that  the 
excess  need  not  be  replied.  In  the  last  edition  of  Chitty^s 
Pleading,  the  following  language  is  used:  "If  so7i  assault 
demesne  has  been  pleaded,  and  the  evidence  will  establish  that 
the  defendant's  battery  of  the  plaintiff  was  excessive,  and 
more  than  v/as  necessary  for  self-defense,  it  seems  that  accord- 
ing to  the  latest  decisions  the  plaintiff  may,  under  de  injuria, 
and  without  a  special  replication  or  new  assignment,  give  in 
evidence  the  excess."     1  Chitt.  PI.,  6  Lond.  ed.,  661.(1) 

It  is  our  opinion,  that  it  was  not  essential  to  the  plaintiff's 
recovery  in  this  case,  that  the  excessive  battery  which  he 
relied  on,  should  have  been  specially  replied. 

We  consider  that  the  refusal  of  the  Court  to  give  the  in- 
struction asked  for  by  the  plaintiff,  rendered  the  proceedings 
erroneous,  and  that  the  plaintiff  was,  in  consequence  of  that 
mistake  of  the  Court,  entitled  to  a  new  trial  without  the  pay- 
ment of  costs. 
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Per  Curiam. — The  judgment  is  reversed  and  the  verdict  set 
aside  with  costs.     Cause  remanded,  &c. 

J,  Morrison  and  W.  Quarles,  for  the  plaintiff. 
C.  Fletcher  and  0.  Butler,  for  the  defendant. 

[*520]        *(l)But  in  trespass   quare  dausum  fregit,  if  the  plea  justify  the 
gist  of  the  action,  and  the  plaintiff  wish  to  prove  that  the  defendant 
exceeded  the    right  or  authority  alleged  in  his  plea,  the  excess  must  be 
specially  replied.     West  et  al.  v.  Blal-e,  ante,  p.  234. 


FoESHA  V.  Watkins. 


Jurisdiction. — A  justice  of  the  peace  has  no  jurisdiction  in  an  action  of 
debt,  or  on  the  case,  against  a  constable  for  an  escape,  if  the  demand 
exceed  fifty  dollars. 

APPEAL  from  the  Wayne  Circuit  Court. 

Blackford,  J. — An  action  of  debt  was  brought  before  a 
justice  of  the  peace,  by  Watkins  against  Forsha  for  an  escape. 
Demand,  sixty -four  dollars. 

The  declaration,  filed  before  the  justice,  states  that  the 
plaintiff  had  recovered  a  judgment  against  one  Ballard,  be- 
fore a  justice,  for  the  sum  of  sixty-four  dollars;  that  a  capias 
ad  satisfaciendum  was  issued  on  the  judgment;  that  Forsha, 
as  a  constable  arrested  Ballard  on  the  execution,  and  after- 
wards suffered  him  to  escape.  Plea,  nil  debet.  Judgment  by 
the  justice  for  the  defendant.  Appeal  to  the  Circuit  Court, 
and  judgment  there  in  favour  of  the  plaintiff  for  the  sum  of 
sixty-four  dollars. 

.  There  is  an  objection  to  this  action  which  meets  us  on  the 
threshold,  and  which  must  prove  fatal  to  the  plaintiff's 
recovery.  It  is  an  objection  to  the  jurisdiction  of  the  justice, 
in  consequence  of  the  nature  of  the  complaint  and  the  amount 
of  the  demand. 

The  statute  of  1831  enacts  that  the  jurisdiction  of  a  justice, 
in  actions  of  debt  and  assumpsit,  shall  extend  to  $100,  in  all 
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other  actions  founded  on  contract  to  fifty  dollars,  and  in  all 
actions  founded  on  tort  to  twenty  dollars.  K.  C,  1831,  p. 
297.  And  the  statute  of  1834  extends  the  jurisdiction  in 
replevin,  trespass  vi  et  armis,  and  case,  to  fifty  dollars.  Stat. 
1834,  p.  156. 

It  appears,  by  these  statutory  provisions,  that  a  justice  has 
no  jurisdiction  of  actions  founded  on  tort,  when  the  demand 

exceeds  fifty  dollars.  The  suit  before  us,  it  is  true, 
[*521]     is  in  name  *an  action  of  debt,  and  it  is  also  true,  that 

actions  of  debt  are  generally  founded  upon  contract. 
They  are  not,  however,  always  so  founded ;  and  the  present  case 
may  be  considered  as  one  of  the  exceptions  to  the  rule.  It  is 
certainly  not  necessary,  in  order  to  sustain  the  suit,  that  any 
contract  should  be  shown  to  have  been  made  by  the  officer  and 
the  plaintiff.  It  is  the  misbehaviour  of  the  officer,  in  suffering 
the  execution-defendant  to  escape,  which  is  to  be  proved.  The 
gnwamen  of  the  action,  therefore,  is  not  a  breach  of  contract, 
but  a  tort,  notwithstanding  the  suit  be  in  form  ex  contractu; 
and  the  jurisdiction  of  the  justice,  in  the  case  before  us,  must 
be  determined  by  the  nature  of  the  complaint,  and  not  by  the 
mere  name  of  the  action. 

The  following  cases  will  show,  in  some  degree,  the  correct- 
ness of  this  opinion.  It  is  decided,  in  an  action  of  debt  against 
the  executor  of  a  sheriff  for  an  escape  suffered  by  the  testator, 
that  the  action  was  founded  in  maleficio  and  could  not  therefore 
be  sustained.  The  Court  considered  that  the  circumstance 
that  the  action  was  debt,  made  no  difference,  but  that  as  it  was 
for  a  tort,  the  rule  actio  personalis  moritur  cum  persona  applied 
to  the  case.  Whitacres  v.  Onsley  et  al.  3  Dyer's  Rep.  322 ;  1 
Chitt.  PL  6  Lond.  ed.  pp.  102, 103.  It  is  also  decided,  that  the 
provision  in  the  English  statute  of  limitations,  which  limits  the 
bringing  of  actions  of  debt  grounded  on  any  lending  or  con- 
tract to  six  years,  does  not  apply  to  an  action  of  debt  against  a 
sheriff  for  an  escape.  One  reason  given  for  this  decision  is, 
that  although  the  action  is  in  form  ex  contractu,  it  is  in  reality 
an  action  of  tort.     Jones  v.  Pope,  1  Saund.  Rep.  34. 

According  to  these  cases,  the  action  of  debt  for  an  escape, 
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SO  far  as  respects  the  liability  of  the  sheriff's  executor,  and  as 
respects  the  clause  in  the  English  statute  of  limitations  as  to 
actions  of  debt,  is  considered  and  treated  as  an  action  founded 
on  tort.  And  so,  in  analogy  to  those  cases,  the  action  of  debt 
for  an  escape  may  be  considered,  as  regards  the  jurisdiction  of 
justices  of  the  peace,  to  be  governed  by  the  law  that  regulates 
actions  which  arise  ex  delicto. 

This  action  of  debt  for  an  escape,  therefore,  being  founded 
on  tort,  and  a  justice  having  no  jurisdiction  in  any  action  of 
tort  for  so  large  an  amount  as  this  plaintiff  demands,  our  opinio^ 
is  that  the  justice  had  no  jurisdiction  of  the  present  suit. 

It  is  obvious,  that  the  jurisdiction  of  a  justice  m 
[*522]  actions  on  Hhe  ease  for  .an  escape,  is  limited  by  tlie 
statute  to  fifty  dollars  ;  and  we  think  that  the  reason 
of  that  limitation,  whatever  it  may  be,  is  as  applicable  to  the 
action  of  debt  for  an  escape  as  it  is  to  the  action  on  the  case. 
The  legislature  has  not,  in  terms,  made  any  distinction  in  the 
two  cases,  as  to  the  justice's  jurisdiction,  and  we  do  not  believe 
that  any  such  distinction  was  intended. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Rariden,  J.  8.  Newman,  C.  H.  Test,  and  J.  B.  Ray  for  the 
appellant. 

J.  Perry,  for  the  appellee. 


Bowser  and  another  v.  Warren.' 

Land  Patent  Evicencb. — A  patent  for  United  Stales  land  which  appears 
to  be  signed  by  the  president,  countersigned  by  the  commissioner  of  the 
general  land  office,  and  verified  by  the  seal  of  that  office,  is  admissible 
as  evidence  without  proof  of  its  execution. 

Deed — Evidence. — A  deed  with  subscribing  witnesses  is  not  admissible  in 
evidence  on  proof  of  the  grantor's  hand-writing,  unless  the  absence  of  the 
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witnesses  be  accounted  for,  and  due  diligence    have   been  used,  without 

offent,  to  procure  proof  of  their  hand-writing,  (a) 
Same. — A  conveyance  of  real  estate,  purpoi'ting  to  be  executed  to  the  party 

offering  it  in  evidence,  is  not  admissible,  though  it  appear  to  have  been 

acknowledged  and  recorded,  unless  its  execution  be  proved. (6) 
Disseisin. — In  an  action  of  disseisin,  it  is  not  necesssry  to  prove  a  notice  to 

quit  or  a  demand  of  possession,  if  there  be  no  privity  between  the  parties.(c) 

APPEAL  from  the  3Iorgan  Circuit  Court. 

Dewey,  J. — This  was  an  action  of  disseisin.  Verdict  and 
judgment  for  Warren  the  plaintiif  below. 

On  the  trial  in  the  Circuit  Court,  the  plaintiif  offered  in 
evidence  to  the  jury  a  patent  from  the  United  States  for  the 
premises  in  controversy.  The  patent  appears  to  be  signed  by 
the  president,  countersigned  by  the  commissioner  of  the  gen- 
eral land  office,  and  verified  by  the  seal  of  that  office.  No 
extrinsic  evidence  of  its  execution  was  adduced.  The 
[*523]  defendants  ^objected  to  its  admissibility,  but  their 
objection  was  overruled  and  the  patent  was  given  in 
evidence.     This  is  assigned  as  error. 

We  think  the  decision  of  the  Circuit  Court  is  correct.  In 
the  case  of  Harris  v.  Doe,  dem.  JBarnett  el  al.,  at  the  last  term 
of  this  Court,  we  held  that  the  seal  of  the  general  land  office  is 
a  public  seal,  and  stands  on  the  footing  of  the  seal  of  a  court  of 
record.  In  this  character  it  implies  verity,  and  is,  of  itself, 
sufficient  proof  of  the  due  execution  of  any  instrument  to 
which  the  law  requires  its  annexation. 

The  plaintiff  also  produced,  and  offered  in  evidence,  a  deed 
purporting  to  be  executed  by  one- Ferguson,  and  to  be  attested 
by  two  witnesses,  conveying  the  litigated  land  to  the  plaintiff. 
At  the  time  of  presenting  the  deed,  he  proved  that  about  two 
years  before  the  trial,  he  had  sent  an  agent  (the  witness  who 
testified  to  the  fact)  to  Danville,  in  Vermillion  county,  Illinois, 
to  purchase  the  land  described  in  the  deed  of  Ferguson.  The 
bargain  was  made  and  the  land  paid  for ;  a  draft  of  the  deed 
was  made  in  the   witness'  presence,  and,  afterwards,  on  the 

(a)2Tie  State  v.  Bodly,  7  Blackf.,  355  ;  Id.,  176 

(\,)Doe  V.  Vandervater,  7  Blackf.,  6;  6  Id.,  143,  450;  6   Id.,  819,  78. 

(e)Allen  v.  Sm<Uk,  6  Blackf.,  527. 
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same  day,  when  next  he  saw  it,  the  deed  was  delivered  to  him 
at  Danville,  by  Ferguson,  with  the  names  of  the  grantor  and 
witnesses  as  it  then  appeared  in  Court.  The  witness  knew 
nothing  of  the  persons  or  residence  of  the  subscribing  wit- 
nesses. The  plaintiff  then  offered,  by  another  witness,  to 
prove  the  hand-writing  of  Ferguson.  The  testimony  was 
objected  to,  but  the  proof  was  made,  and  the  deed  given  in 
evidence  to  the  jury.  The  deed  appeared  to  be  duly  acknowl- 
edged and  recorded. 

Two  questions  here  present  themselves.  Was  proof  of  the 
hand-writing  of  the  grantor  legal  evidence  of  the  execution  of 
the  deed?  And  if  not,  did  the  acknowledgment  and  recording 
of  the  deed  supersede  the  necessity  of  other  proof  of  its  execu- 
tion? 

The  rules  of  evidence  involved  in  the  first  inquiry  are  well 
established.  They  are  these:  The  execution  of  written  in- 
struments purporting  to  be  attested  by  witnesses,  when  denied 
in  a  court  of  justice,  must  be  proved  by  at  least  one  of  the  sub- 
scribing witnesses,  if  such  witness  can  be  had.  When  all  the 
attesting  witnesses  are  dead,  resident  in  a  foreign  State,  not  to 
be  found  after  diligent  search  and  inquiry,  kept  out  of  the  way 
by  the  adverse  party,  or  are  incapacitated  from  giving 
[*524]  ^testimony,  resort  may  be  had  to  secondary  evidence — 
the  highest  kind  of  which  is  the  proof  of  the  hand- 
writing of  the  subscribing  witnesses,  or  of  one  of  them.  If 
such  proof,  after  diligent  search  and  inquiry,  is  found  to  be 
impracticable,  evidence  of  the  hand-writing  of  the  person 
executing  the  instrument  may  be  given,  or  his  signature  may 
be  established  by  any  person  who  happened  to  see  it  sub- 
scribed. 

Proof  of  the  execution  in  any  one  of  the  above  modes  in  the 
order  stated,  is  sufficient  and  needs  no  corroboration.  Barnes 
V.  Trompowsky,  7  T.  R.,  261 ;  Call  v.  Dunning,  4  East,  53; 
Cunliffw.  Sefto7i,  2  East,  183;  Adam  v.  Kers,  1  B.  &  P.,  360; 
Sluby  V.  Champlin,  4  Johns.,  461;  Crosby  v.  Percy,  1  Camp., 
303;  ClarFs  Lessee  v.  Courtney  et  al,  5  Peters,  319;  2  Blackf. 
91,  n.  1  and  2;  1  lb.,  47,  and  notes;   Wylde  et  al.  v.  Porter^  1 
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Ad.  &  Ell.,  742.  We  do  not  mean  to  say,  however,  that  the 
above  rules  are  applicable  to  every  case — such,  for  instance,  as 
instruments  produced  under  notice,  the  party  producing  claim- 
ing "an  interest  under  them,  registered  or  enrolled  deeds  under 
certain  circumstances,  deeds  which  a  party  has  acknowledged 
under  seal,  ancient  deed,  sinstruments,  the  subscribing  wit- 
ness to  which  was  incompetent  at  the  time  of  attestation  and 
trial,  and  deeds,  the  execution  of  which  is  denied  by  the 
subscribing  witness. 

We  are  aware  that  the  rule  that  the  testimony  of  the  sub- 
scribing witness  is  the  best  evidence  of  the  execution  of  an 
instrument  which  the  nature  of  the  case  will  admit  of,  has 
been  said,  sometimes,  not  to  be  founded  in  good  reason.  But 
when  we  reflect,  that  at  a  very  early  stage  of  English  jurispru- 
dence, the  witnesses  attesting  a  deed  were  selected  from  the 
best  men  in  the  neighbourhood,  and  their  names  registered  in 
the  body  of  the  deed ;  that  when  the  deed  was  denied  in  Court, 
these  witnesses  necessarily  constituted  a  part  of  the  jury;  that 
long  after  the  latter  feature  of  the  law  was  dropped  in  the  reign 
of  Edward  II.,  down  to  the  time  of  Henry  VIIL,  the  wit- 
nesses were  brought  into  court  by  the  same  process  which 
procured  the  attendance  of  the  jury,  we  can  not  be  surprised 
at  the  adoption  of  the  rule,  nor  that  it  was  supposed  to  rest  on 
the  agreement  of  the  parties,  that  the  fact  of  the  execution  of 
the  deed  should  depend  upon  the  testimony  of  the  persons 
thus  selected  to  attest  it.  1  Stark.  Ev.  5  Am.  from  ncAv  Eng. 
ed.  5,  note  e.;  3  Johns,  479.  However  this  matter 
[*525]  may  be,  *the  law  with  the  limitations  as  stated  before, 
is  now  too  firmly  settled  to  be  questioned. 

The  real  difficulty,  in  this  case,  consists  in  determining 
whether  the  facts  shown  by  the  record  are  sufficient  not  only 
to  excuse  the  absence  of  the  subscribing  witnesses,  but  to  dis- 
pense also  with  proof  of  their  hand-writing. 

Of  the  cases  in  which  secondary  evidence  has  been  admitted, 
Vv^ithout  clear  proof  to  explain  the  absence  of  the  subscribing 
witnesses,  Wallace  v.  Delancey,  7  T  R.,  262,  n.,  and  Jackson 
deni.  Livingston  et  al.  v.  Burton,  11  Johns.,  64,  are  the  strongest, 
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The  former  was  the  case  of  a  bond  of  sixteen  years'  standings 
executed  in  New  York.  It  appeared  that  Rivington,  one  of 
the  subscribing  witnesses,  was  resident  in  New  York  at  the- 
time  of  the  trial,  and  his  hand-writing  was  proved.  It  was 
also  proved  that  a  person  of  the  same  surname  of  the  other 
subscribing  witness  had  been  living  with  Rivington  in 
America,  as  his  clerk,  but  he  was  not  identified  with  the  wit- 
ness, nor  was  it  shown  that  he  was  not  in  England  at  the  time 
of  the  trial.  Lord  ^enyon,  admitting  the  evidence  not  to  be 
as  perfect  as  it  might  have  been,  suffered  the  bond  to  go  to  the 
jury. 

The  case  reported  in  Johnson  related  to  the  proof  of  a  deed 
forty-four  years  old.  It  had  two  subscribing  witnesses.  One 
was  proved  to  be  dead,  and  his  hand- writing  was  sworn  to. 
The  witness  who  stated  these  facts,  testified  that  he  had  lived 
in  the  city  of  New  York  (where  the  deed  was  executed)  before 
and  since  the  date  of  it,  but  knew  nothing  of  the  other  sub- 
scribing witness.  Chief  Justice  Kent  considered  this  fact,  taken 
in  connection  with  the  great  changes  in  the  population  of  New 
York,  which-  had  been  wrought  by  the  revolution  since  the 
date  of  the  deed,  as  sufficient  to  raise  a  fair  presumption  that 
the  testimony  of  the  subscribing  witness  could  not  be  obtained. 
The  expression  which  he  used,  that  "  the  rules  and  practice  of 
Courts  leave  this  point  with  some  latitude  of  discretion,"  had 
relation  to  the  strength  of  the  proof  required  to  account  for 
the  absence  of  a  subscribing  witness,  and  not  to  the  right  of 
a  Court  to  dispense  with  his  absence  without  a  sufficient 
explanation. 

It  should  be  remarked  that,  in  these  cases,  the  hand-writing 
of  one  of  the  subscribing  witnesses  was  proved.    That  was  suf- 
ficient after  having  accounted  for  the  absence  of  both. 
*526]         *But  in  the  case  before  us  no  proof  was  given,  or 
offered,  of  the  hand-writing  of  either  of  the  witnesses. 
If  we  admit  that  their  absence  was  sufficiently  explained  by  the 
fact  that  their  names  were  on  the  deed  when  it  was  delivered 
in  Illinois,  two  years  before  the  trial,  to  admit  proof  of  their 
hand-writing,  we  can  go  no  further.     It  would  by  no  means- 
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follow  that  the  plaintiff  could  not  have  proved  their  hand- 
writing by  proper  diligence.  There  is  as  much  reason  to  sup- 
pose that  Ferguson  lived  in  Illinois  as  that  the  witnesses  lived 
there.  Yet  the  plaintiff  did  actually  prove  his  hand-writing. 
A  little  inquiry  might  have  led  to  information  that  these 
witnesses  had  emigrated  from  this  State — an  event  not  at  all 
improbable — and  thus  the  plaintiff  might  have  found  persons 
within  the  jurisdiction  of  the  Circuit  Court  acquainted  with 
their  autograph.  Besides,  Danville,  in  Illinois,  lies  within  a 
few  miles  of  our  State  line.  If  the  witnesses  lived  there,  and 
they  must  be  presumed  to  have  lived  there  to  justify  their 
absence,  testimony  of  their  hand-writing  might  have  been 
sought  for  almost  in  their  very  nieghborhood,  without  leaving 
our  jurisdiction.  We  do  not  mean,  however,  to  prescribe  the 
exact  mode  in  which  the  plaintiff  should  have  exercised  dili- 
gence. We  only  say,  some  attempt  to  procure  testimony  of 
the  hand-writing  of  these  witnesses,  or  at  least  of  one  of  them, 
was  necessary,  in  order  to  let  in  proof  of  the  hand-writing  of 
the  grantor,  Ferguson.  The  remissness  of  the  plaintiff  in  this 
respect  is  not  only  inferable  from  what  the  record  does  not 
show,  but  the  carelessness  of  his  agent  is  positively  proved. 
He  received  the  deed  for  his  principal  without  availing  him- 
self of  the  opportunity,  which  was  in  his  power,  of  gaining 
some  information  respecting  the  attesting  witnesses  to  it. 

The  case  of  Barnes  v.  Trompowsky,  supra,  is  directly  in 
point  to  the  question  which  we  are  now  considering.  In  that 
case,  the  residence  of  the  subscribing  witness  was  at  Riga,  in 
Russia,  both  at  the  time  of  attestation  and  of  the  trial,  yet 
it  was  held  that  proof  of  his  hand-writing  could  not  be  dis- 
pensed with,  no  diligence  to  obtain  such  proof  having  been 
shown.  The  decision  reported  by  Peters,  supra,  has  also  a 
strong  bearing  on  this  question.  The  instrument  to  be  proved 
in  that  case  was  a  power  of  attorney,  executed  at  New  York 
thirty  years  before  the  trial,  which  took  place  in  Kentucky.    It 

had  three  attesting  witnesses.      No  further  account 
[*527]     was  given  *of  them,  nor  was  any  diligence  shown  to 

prove  their  hand-writing.     The   Supreme    Court    of 
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the  United  States  held,  that  proof  of  the  hand-writing  of  tlie 
maker  of  the  letter  of  attorney  was  illegal. 

We  conclude,  therefore,  that  the  fact  that  the  names  of 
subscribing  witnesses  were  affixed  to  a  deed,  which  was 
delivered  in  Illinois  near  the  border  of  this  State,  is  not,  of 
itself,  sufficient  to  authorize  proof  of  their  hand-writing  to  be 
dispensed  with;  and,  consequently,  that  the  Circuit  Court 
erred  in  admitting  evidence  to  prove  the  hand-writing  of  the 
grantor. 

It  remains  to  answer  the  inquiry,  whether  the  acknowledg- 
ment and  recording  of  the  deed  made  other  proof  of  its 
execution  unnecessary? 

The  cases  respecting  the  admissibility  of  the  record  or 
registry  of  deeds,  or  the  copies  of  them,  without  accounting 
for  the  absence  of  the  originals  or  proving  their  execution,  are 
very  numerous  and  not  at  all  uniform.  From  a  general  view 
of  the  authorities,  we  consider  the  rule  of  evidence  most  con- 
ducive to  convenience  in  practice,  and  to  the  security  of  titles 
(excepting  perhaps  some  cases  of  fraud)  to  be,  that  when  a 
deed  has  been  regularly  admitted  to  record  in  the  recorder's 
office,  and  is  relied  upon  by  a  suitor  not  a  party  to  it,  and 
who  can  not  be  presumed,  from  the  nature  of  the  conveyance, 
to  have  the  custody  or  control  of  the  instrument,  the  record, 
or  a  copy  of  it,  is  prima  facie  evidence,  and  proves  the 
execution  of  the  deed  without  other  testimony;  but  if  the 
deed  is  made  to  the  party  who  relies  upon  it,  or  may  be  pre- 
sumed from  its  character  to  be  in  his  keeping,  or  under  his 
control,  the  original  must  be  produced,  if  not  lost  or  destroyed, 
and  its  execution  proved. 

A  deed  duly  acknowledged  and  recorded  comes  within  this 
rule  and  is  prima  facie  evidence  without  further  proof  of  its 
execution,  whenever  the  recorder's  record,  or  a  copy  of  it, 
would  be  evidence  without  the  production  of  the  original,  and 
without  explaining  its  absence.  Jackson  v.  Schoonmaker,  4 
Johns.  161. — Eaton  v.  Campbell,  7  Pick.  10. — Scanlan  v. 
Wright,  13  id.  523. 

The  deed  in  this  case  was  made  immediately  to  the  party 
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who  produced  it;  he  was  therefore  bound  to  prove  its 
[*528]  execution,  *as  if  it  had  never  been  acknowledged  and 
recorded.     Its  admission  was  erroneous. 

The  Court  below  refused  to  instruct  the  jury,  that  to  main- 
tain his  action  the  plaintiif  must  have  proved  that  he  gave  the 
defendants  notice  to  quit,  or  that  he  demanded  possession. 
There  was  no  evidence  showing  any  privity  between  the 
plaintiff  and  defendants,  or  either  of  them,  and  the  instruction 
was  properly  refused. 

Exceptions  were  taken  to  several  other  instructions,  but  as 
all  the  principles  which  they  involve  have  been  already  con- 
sidered, no  further  notice  of  them  is  necessary. 

Per  Curiam. — The  judgment  is  reversed  and  the  verdict  set 
aside  with  costs.     Cause  remanded,  &c. 

JET.  Brown  and  W.  Quarles,  for  the  appellants. 

P.  Sweetser,  for  the  appellee. 


Sweetser  and  Others  v.  The  State. 

Assault  and  Battery. — A  charge  of  an  assault  and  battery  with  intent 
to  kill,  is  only  a  charge  of  an  assault  and  battery;  the  words  "with  intent 
to  kill "  being  surplusage. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Dewey,  J. — Scire  facias  on  a  recognizance,  conditioned 
that  John  Glans  should  appear  at  the  Circuit  Court  therein 
named,  to  answer  "  the  State  on  a  charge  of  assault  and  battery 
with  intent  to  kill,  committed  by  said  Glans  on  the  body  of 
one  John  F.  Jones.'''  There  was  a  demurrer  to  the  scire  facias 
which  was  overruled :  judgment  for  the  State. 

The  only  objection  urged  against  the  scire  facias  is,  that  the 
condition  of  the  recognizance  does  not  describe  an  oifense 
known  to  our  laws;  and,  therefore,  that  the  recognizance  is 
void. 

The  inference   would   be   correct   were   the   premises  true. 
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The  words  "  with  intent  to  kill,"  certainly  do  not  aggravate 
the  charge,  which  they  were  meant  to  qualify,  into  a  peniten- 
tiary offense.  To  have  done  that,  the  intent  must  have  been 
to  "  murder."  But  although  these  words  do  not  add 
[*529]  to,  they  *do  not  destroy  the  meaning  of  those  which 
do  actually  charge  a  crime — an  assault  and  batter}-. 
Legal  principles  require  that  they  should  be  rejected  as  surplus- 
age, rather  than  suffered  to  render  senseless  and  void  an 
instrument  which  is  valid  without  them.  This  construction  is 
also  in  the  spirit  of  the  statute,  which  enacts  that  recognizances 
shall  not  be  void  for  want  of  form.  R.  C.  1831,  p.  197.  (R. 
S.  1838,  p.  221.) 

Per  Curiam. — The  judgment  is  affirmed  with  3  per  cerU» 
damages  and  costs.     To  be  certified,  &c. 

P.  Sweetser,  for  the  appellants. 

W.  Quarles,  for  the  State. 


Marvin  v.  Slaughter,  on  Appeal. 

IN  assumpsit  by  the  assignee  of  a  promissory  note  against 
the  maker,  the  declaration  set  out  the  indorsement  as  follows : 
"And  the  said  A  (the  payee)  then  and  there,  under  his  own 
proper  hand,  indorsed  and  delivered  the  said  promissory  note 
to  the  plaintiff.  By  means  whereof,"  <fec.  Special  demurrer 
to  the  declaration,  because  it  does  not  state  that  the  note  was 
assigned  by  indorsement  thereon  under  the  hand  of  the  payee. 
Held,  that  there  was  no  ground  for  the  demurrer.  See  6 
Blackf.,  154. 
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Tucker  v.  Tipton. 

Promissory  Note — Proof  of  "Want  of  Consideration. — In  a  suit  by  the 
assignee  against  the  maker  of  a  promissory  note,  not  payable  and  negotiable 
at  a  chartered  bank,  the  defendant  may  prove,  under  the  general  issue,  a 
want  or  failure  of  the  consideration,  (a) 

ERROR  to  the  Cass  Circuit  Court. 

Dewey,  J. — Assumpsit  by  the  assignee  against  tne  maker 
of  a  promissory  note,  not  payable  and  negotiable  at  a  bank 
in  this  State.     Plea,    the  general  issue.     Judgment  for   the 

plaintiff. 
L*530]  *0n  the  trial  below,  the  defendant  offered  evidence 
that  the  note  had  been  given  without  consideration, 
or  that  the  consideration  had  failed.  The  testimony  was 
rejected  by  the  Court:  the  defendant  excepted.  This  is  the 
only  error  assigned. 

We  see  no  ground  on  which,  the  decision  of  the  Circuit 
Court  can  be  sustained. 

At  common  law,  evidence  of  a  total  want  or  failure  of  con- 
sideration, in  actions  founded  upon  simple  contracts  (excepting 
negotiated  bills  of  exchange),  is  admissible  under  the  general 
issue.  2  Stark.  Ev.,  169,  170;  1  Chitt.  PI.,  511;  SUIy.  Rood, 
15  Johns.,  230.  Since  the  statute  of  Anne,  this  doctrine  is 
equally  applicable  to  promissory  notes  in  England. 

In  this  State  such  promissory  notes  only  as  are  made  payable 
and  negotiable  at  a  chartered  bank  in  the  State,  are  governed 
by  the  law  mei'chant.  R.  C.  1831,  p.  94.  Other  notes  are 
made  assignable  by  the  same  statute;  but  the  maker  of  them 
is  entitled  to  the  same  defense,  against  an  assignee,  which  he 
might  have  had  against  the  payee.  His  common  law  right  to 
prove  entire  want  or  failure  of  consideration  under  the  general 
issue,  is  not  impaired  by  that  statute;  nor  is  it  affected  by  the 
statute  authorizing  special  pleas  alleging  the  want  or  failure 
of  consideration,  entirely  or  in  part,  in  actions  on  specialties 


(o)See  Coniparei  v.  Johnson,  6  Black!'.,  59. 
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or  other  contracts.  E,.  C.  1831,  p.  405.  This  point  was  decided 
in  the  case  of  Jamison  v.  Buckner,  2  Blackf.,  77.  We  adhere 
to  this  decision. 

In  actions  upon  simple  contracts,  not  protected  by  the  law 
merchant,  the  defendant  has  a  right  to  give  a  want  or  failure 
of  consideration  in  evidence  under  the  general  issue,  either 
against  the  payee  or  assignee  of  the  instrument  sued  on. 

Per  Curiam. — The  judgment  is  reversed,  and  the  proceed- 
ings subsequent  to  the  issue  set  aside  with  costs.  Cause 
remanded,  &c. 

/.  Naylor  and  J,  W.  Wright,  for  the  plaintiff. 

H.  Chase   G.  Fletchei'  and  0.  Butler,  for  the  defendant. 


[*531]    '^M'NiTT,  for  the  use  of  Babcock  v.  Hatch. 

Promissory  Note,  not  Transferable  by  Delivery. — The  legal  interest 
in  a  promissory  note,  though  payable  to  bearer,  is  not  transferable  by 
delivery  under  the  statute,  unless  the  note  be  payable  at  some  chartered 
bank  within  the  State. (a) 

Same — Party  in  Interest. — A  suit  on  a  promissory  note  must  be  brought 
in  the  name  of  the  person  who  has  the  legal  interest  in  the  note. 

ERROR  to  the  Elkhart  Circuit  Court. 

Blackford,  J. — Debt  on  a  promissory  note  commenced 
before  a  justice  of  the  peace.  The  suit  was  brought  by  Samuel 
M'Nitt,  for  the  use  of  Thomas  J.  Babcock,  against  Timothy  A, 
Hateli.  The  following  cause  of  action  was  filed  :  "Action  of 
debt  founded  on  a  note  as  follows:  'Due  M'Nitt  (meaning 
the  said  plaintiff)  or  bearer  thirty-five  dollars,  nine  months 
from  date,  for  value  received.  Mexico,  10th  May,  1828,' 
(Signed  by  the  said  defendant  by  the  description  of  T.  A. 
Hatch.)  The  said  Babcock  is  the  bearer  of  the  note,  and  has 
the  beneficial  interest  in  the  same.  The  defendant  refuses  to 
])ay  the  note  or  any  part  thereof  for  the  use  aforesaid.     To  the 

(ii^Jiimison  V.  Jarrell,  4  Ind.,  187. 
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damage  of  the  plaintiff,  for  the  use  aforesaid,  twenty  dollars. 
Hence  this  suit  is  brought.  J.  A.  lAston,  attorney  for  the 
plaintiff."  Plea,  the  general  issue.  The  justice  gave  judg- 
ment for  the  defendant,  and  the  plaintiff  appealed  to  the 
Circuit  Court.  Judgment  in  the  Circuit  Court  for  the 
defendant. 

The  point  decided  by  the  Circuit  Court  was,  that  the 
note  did  not  tend  to  support  the  ciuise  of  action.  This  decision 
is  erroneous.  The  defendant's  objection  to  a  recovery  is,  that 
as  the  declaration  shows  Babcock  to  be  the  bearer  and  bene- 
ficial owner  of  the  note,  the  suit  should  have  been  in  his 
name.  But  there  is  no  good  ground  for  this  objection.  The 
note  being  payable  to  M'Nitt  or  bearer,  and  the  payee  not 
having  assigned  it  by  indorsement,  we  are  of  opinion  that  the 
legal  title  to  it  is  in  M'Nitt. 

Promissory  notes  are  not  negotiable  either  by  indorsement 
or  delivery,  according  to  the  common  law.  By  the  English 
statute  of  Anne,  they  are  negotiable;  and,  when  payable  to 
bearer,  they  are,  by  that  statute,  transferable  by  delivery. 
But  that  act  is  not  in  force  here.  Our  statute  on  the  subject 
enacts,  that  promissory  notes,  payable  to  any  person  or 
persons,  shall  be  assignable  by  an  indorsement  thereon. 
[*532]  But  it  ''■'has  no  expression  in  it  tending  to  show  that 
any  notes  are  transferable  by  delivery,  except  such  as 
are  payable  to  bearer,  and  at  some  chartered  bank  within  the 
State.     E.  C.  1831,  p.  93. 

The  note  under  consideration  was  not  payable  at  a  chartered 
bank  within  the  State,  and  was  not  therefore  transferable  by 
delivery.  It  follows,  that  the  mere  fact  that  Babcock  was  the 
hearer  of  the  note,  did  not  show  that  he  was  the  legal  owner 
of  it.  The  legal  ownership  of  the  note  was  in  M'Nitt,  and 
the  suit  was  therefore  correctly  brought  on  it  in  his  name.  1 
Chitt.  PL,  2. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  A.  Liston  and  J.  Morrison,  for  the  plaintiff. 

H.  Cooper,  for  the  defendant, 
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Hunt  and  Wife  v.  Jordan  and  Others. 

Statute  op  Descents. — Under  the  statute  of  1831  regulating  descents,  the 
widow  of  a  person  dying  intestate  without  issue — leaving  a  father,  mother, 
brothers  or  sisters  or  their  descendants — is  entitled  to  only  $100  of  his  per- 
sonal estate,  and  one-third  of  that  part  of  it  which  remains  for  distribution. 

ERROR  to  the  Gibson  Probate  Court. 

Dewey,  J. — River  Jordan  died  intestate  without  issue, 
leaving  a  widow,  mother,  brothers  and  sisters.  His  personal 
property  was  more  than  sufficient  to  pay  his  debts;  administra- 
tion of  his  estate  was  granted;  his  widow  married,  and  her 
husband  received  from  the  administrator  $100,  and  also  one- 
third  of  the  personal  assets  subject  to  distribution.  She  and 
her  husband  filed  their  bill  in  chancery  before  the  Probate 
Court  against  the  administrator  and  others,  stating  the  above 
facts.  The  object  of  the  bill  is  to  recover  all  the 
[*533]  personal  estate  of  ■^River  Jordan,  to  the  exclusion  of 
his  mother,  brothers  and  sisters.  The  defendants  de- 
murred ;  the  demurrer  was  allowed,  and  the  bill  dismissed. 

The  only  question  presented  for  our  consideration  is  whether, 
under  the  statute  of  descents,  distribution  and  dower,  passed 
in  1831  (R.  C.  207),  the  widow  of  a  person^ dying  intestate 
without  issue,  but  leaving  a  mother,  brothers  and  sisters,  is 
entitled  to  the  whole  of  his  personal  estate  after  the  payment 
of  debts. 

The  first  section  of  that  statute  provides  for  the  descent  and 
distribution  of  the  real  and  personal  estate  of  an  intestate  to 
his  children  or  their  descendants  _per  stirpes;  saving  to  the 
widow  her  right  of  dower  in  all  cases.  The  second  section 
gives  the  estate,  if  there  be  no  children  or  their' descendants, 
to  the  father;  if  no  father,  to  the  mother,  brothers  and  sisters 
and  their  descendants,  in  equal  portions.  The  third  and  fourth 
sections  provide  for  the  inheritance  of  the  real  estate  of  a 
person  dying  intestate,  in  certain  cases,  in  the  paternal  or 
maternal  line  of  his  ancestors  agreeably  to  the  origin  of  the 
estate.     The  former  of  those  sections  expressly  recognizes  the 
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brothers  and  sisters  of  the  deceased  as  entitled,  next  to  his 
issue,  to  his  real  estate.  The  latter  has  not  this  provision  in 
words,  but  its  spirit  is  probably  the  same.  Both  these  sections 
are  silent  as  to  the  wife  of  the  intestate. 

The  fifth  section  reads  thus :  "  The  real  and  personal  estate 
of  persons  dying  intestate  without  issue,  having  no  father  or 
mother,  brothers  or  sisters  or  descendants  thereof,  shall  be 
divided  into  two  equal  parts,  one  of  which  shall  go  to  the 
paternal,  the  other  to  the  maternal  kindred  in  the  following 
order :  first,  to  the  grandfather,  then  to  the  grandmother ;  and 
if  there  be  neither,  then  to  uncles  and  aunts  on  each  side,  and 
their  descendants.  Provided,  however,  the  widow  of  such 
person  dying  intestate  and  having  no  issue,  shall  be  entitled 
to  all  of  his  personal  estate  and  to  half  of  his  real  estate." 
The  sixth  section  is  very  obscurely  and  even  ungrammatically 
sxpressed;  but  we  understand  its  meaning  to  be,  that  when 
he  intestate  leaves  neither  children  nor  their  descendants, 
'ather,  mother,  brothers  or  sisters  or  their  descendants,  and 
Jhere  is  no  paternal  and  maternal  kindred  to  take  one-half  of 
the  real  estate  as  provided  by  the  fifth  section,  then  the  whole 

of  the  estate,  real  and  personal,  shall  go  to  the  wife. 
[*534]         *Other  portions  of  the  statute  secure  to  the  wife 
personal  property  to  the  amount  of  $100,  one-third  of 
the  assets  subject  to  distribution,  and  dower  in  the  real  estate. 

The  complainants  found  their  claim  to  all  the  personal  estate 
of  the  deceased  husband  of  one  of  them  upon  the  proviso 
attached  to  the  fifth  section.  They  contend  that  its  operation 
is  such  as  to  exclude  the  father,  mother,  brothers  and  sisters, 
as  well  as  the  grandfathers,  grandmothers,  uncles,  aunts,  &c., 
of  a  person  dying  intestate  and  without  issue,  from  all  partici- 
pation in  his  personal  property,  and  that  it  bestows  the  whole 
upon  his  wife. 

We  do  not  concur  in  this  construction.  To  adopt  it,  would 
be  to  disregard  that  rule  of  interpretation  which  requires  that 
to  every  part  of  a  statute  shall  be  given  meaning  and  con- 
sistency, if  possible.  To  adopt  it  would  be,  indeed,  to  say 
that  this  proviso  repeals  the  greater  portion  of  the  enactments 
.  Vol.  IV.— 38        ,      (593) 


634-35       SUPKEiME  COURT  OF  INDIANA. 


Hunt  and  Wife  v.  Jordan  and  Others. 


■which  precede  it,  and  even  renders  much  of  the  section,  to 
which  it  belongs,  perfectly  senseless.  Still,  had  the  Legisla- 
ture couched  it  in  language  clearly  expressing  their  design  to 
demolish,  in  a  great  measure,  the  system  of  descents  and  dis- 
tribution which  they  had  just  established,  we  must  have  given 
it  that  effect.  But  the  phraseology  of  the  proviso  itself  is 
ambiguous.  The  pronoun  "  such,"  refers  to  a  class  of  persons 
described  in  the  body  of  the  section;  the  subsequent  terms  in 
the  proviso,  "dying  intestate  and  without  issue,"  constitute  a 
part  of  that  description  but  not  the  whole.  Hence  the  doubtful 
meaning  of  the  proviso.  To  have  made  the  description  in  it 
full,  and  consistent  with  the  body  of  the  section,  as  well  as 
with  the  sense  of  "sitcA,"  the  words  "father  or  mother,  bro- 
thers or  sisters  or  their  descendants,"  should  have  followed  the 
phrase,  "  dying  intestate  and  having  no  issue."  In  the  statute 
of  1817  (Acts  of  1817,  p.  141),  and  in  the  R.  C.  of  1824,  p. 
155,  the  description  in  the  provisos  to  sections  similar  to  that 
under  consideration  was  perfect,  and  the  present  ambiguity  did 
not  exist.  Had  the  Legislature,  in  1831,  designed  to  make  the 
change  in  the  law,  which  it  is  contended  this  proviso  operates, 
we  imagine  they  would  have  found  a  more  effectual  way  of 
doing  it  than  by  adopting  the  proviso  in  its  present  mutilated 

form.  It  is  evident,  we  think,  that  the  obscurity 
[*535]     occasioned  by  omitting  *a  few  words  of  the  statute, 

which  they  were  revising,  is  the  effect  of  an  inadvert- 
ency which  was  likely  to  occur,  and  not  of  a  design  scarcely 
rational. 

If  any  doubt  existed  as  to  this  matter,  it  would  be  entirely 
dispelled  by  reference  to  the  sixth  section  already  noticed. 
The  construction  wh'ioh  we  have  given  that  section,  clearly 
shows  the  office  of  the  proviso  is  only  to  qualify  the  provis- 
ion of  tbe  section  to  which  it  belongs,  so  as  to  give  the  wife 
the  whole  of  the  personal  estate  of  the  intestate,  when  he 
has  left  no  kindred  nearer  than  grandfathers,  grandmothers, 
uncles,  and  aunts,  or  their  descendants,  and  that  it  was  not 
designed  to  defeat  the  provisions  which  the  statute  had 
before  made  for  uigher  relativrs. 
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It  is  our  opinion,  that  under  the  statute  of  1831  regulating 
descents,  &c.,  the  wife  of  a  person  dying  intestate  without 
issue — leaving  a  father,  mother,  brothers  or  sisters  or  their 
descendants — is  entitled  to  only  $100  worth  of  his  personal 
estate,  and  one-third  of  that  part  of  it  which  may  remain 
for  distribution.  This  the  bill  shows  the  complainants  have 
received.     It  was  therefore  properly  dismissed. 

Per  Curiam. — The  decree  is  affirmed  with  costs.  To  be 
certified,  &c. 

J.  Pitcher  and  W.  T.  T.  Jones,  for  the  plaintiffs. 

E.  S.  Terry,  for  the  defendants. 


Boyle  v.  Moss. 


Specific  Peefobmance. — The  obligee  of  a  title-bond  died,  and  the  obligor 
was  appointed  his  administrator.  The  Probate  Court  directed  the  admin- 
ifltrator  to  sell  the  land  described  in  the  bond  for  the  payment  of  debts, 
receive  the  purchase-money,  and  make  a  title  to  the  purchaser.  The 
administrator  accordingly  sold  the  land,  and  gave  the  purchaser  a  bond 
conditioned  for  a  conveyance  when  the  purchase-money  should  be  paid. 
The  administrator  received  the  purchase-money,  and  removed  out  of  the 
State.  The  purchaser,  without  having  demanded  a  deed,  filed  a  bill  in 
the  Probate  Court  of  the  county  against  the  administrator  and  infant  heirs 
of  the  deceased,  for  a  specific  performance.  Held,  that  the  Court  had 
jurisdiction  of  the  cause,  and  that  the  complainant  was  entitled  to  a  decree, 

[*636]     *ERROR  to  the  Switzerland  Probate  Court. 

Sullivan,  J. — The  bill  in  this  case  was  filed  to 
compel  the  specific  performance  of  a  contract.  Moss,  the 
administrator,  and  W.  Reynolds  and  E.  Reynolds,  infant  heirs 
of  P.  Reynolds,  deceased,  were  the  defendants  in  the  Court 
below.  The  facts  of  the  case  as  stated  in  the  bill  and  answer, 
and  the  amendments  made  to  them,  are  as  follows :  The  com- 
plainant alleges  that  3Ioss,  in  the  year  1833,  sold  to  P.  Reynolds 
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the  tract  of  land  named  in  the  bill,  and  gave  him  a  bond  for 
the  conveyance  of  the  title,  and  put  him  in  possession  of  the 
land;  that  shortly  thereafter  Reynolds  died  without  having 
received  a  title  for  the  land;  that  Moss  took  out  letters  of 
administration  on  the  estate  of  Reynolds;  that  the  personal 
estate  of  Reynolds  was  insufficient  to  pay  his  debts,  and  Moss 
obtained  an  order  from  the  Probate  Court  of  Switzerland 
county,  directing  him  to  sell  the  land,  and  when  the  purchase  ■ 
money  should  be  paid,  to  make  a  title  to  the  purchaser;  that 
he  advertised  and  sold  the  land,  and  Boyle,  the  complain- 
ant, became  the  purchaser;  that  Moss,  in  his  character  <<- 
administrator,  gave  a  bond  to  the  complainant  for  the  conve*)- 
ance  of  the  title  on  the  payment  of  the  purchase-money:  that 
the  complainant  has  fully  paid  the  purchase-money,  and  that 
Moss,  after  receiving  it,  left  the  State  without  making  the  deed, 
and  removed  to  distant  parts  so  as  to  put  it  out  of  the  power 
of  complainant  to  demand  a  deed.  The  bill  prays  that  the 
Court  decree  a  title  for  the  land,  and  such  other  relief;  &c. 

The  answer  of  Moss  admits  all  the  material  allegations  in 
the  bill,  but  avers  that  he  has  always  been,  and  still  is,  ready 
and  willing  to  convey  the  title,  but  the  complainant  has  never 
demanded  the  same.  The  defendant.  Moss,  also  pleaded  two 
pleas  averring  his  readiness  and  willingness  to  perform,  and  in 
one  of  them  tendered  a  deed,  in  Court,  but  afterwards,  in  the 
progress  of  the  trial,  the  pleas  were  withdrawn.  The  heirs 
of  Reynolds,  by  their  guardian,  also  answered.  Various 
exceptions  were  taken  during  the  trial  to  the  answer  of  the 
defendant.  Moss,  and  other  proceedings  had  which  it  is  unnec- 
essary to  notice  here,  because  they  do  not  affect  the  merits  of 
the  case.  The  cause  was  submitted  to  the  Court  below  on  bill, 
answer,  and  exhibits,  and  at  the  hearing,  the  bill  was  dismissed 
for  want  of  equity. 

This  bill  we  think  ought  not  to  have  been  dismissed. 
[*537]     It  is  ^admitted  on  the  record,  that  the  land  was  sold 
by  Moss  as  administrator  of  Reynolds,  by  virtue  of 
an  order  of  the  Probate  Court;  that  Boyle  became  the  pur- 
chaser ;  that  the  sale  was  approved  by  the  Court ;  that  Moss 
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gave  to  the  purchaser  a  bond  for  the  conveyance  of  the  title, 
received  the  purchase-money,  and  gave  him  a  receipt  for  the 
same,  specifying  the  object, for  which  the  money  was  paid. 
The  complainant  made  no  demand  of  the  deed,  but  he  has 
shown  in  his  bill  a  sufficient  excuse  for  not  doing  so,  and  this 
is  not  denied  by  the  defendant.  The  obligor  left  the  State 
and  went  to  parts  remote;  and  in  such  case  the  obligee  is  not 
bound  to  pursue  him  and  demand  title.  He  may,  on  bill 
filed  for  a  specific  performance  of  the  contract,  allege  the  non- 
residence  of  the  party  as  a  sufficient  excuse  for  not  doing  so. 

It  is  contended  by  the  defendant  in  error,  that  the  Probate 
Court  had  not  jurisdiction  of  the  case,  and  that  the  want  of 
jurisdiction  appears  on  the  face  of  the  bill;  that  the  bill  shows 
the  defendant.  Moss,  to  be  the  legal  owner  of  the  land  in  his 
individual  right,  and  the  object  of  the  bill  is  to  divest  Moss  of 
the  title  and  vest  it  in  the  complainant. 

After  a  careful  examination  of  the  statute,  we  think  the  47th 
section  of  the  act  organizing  Probate  Courts,  conferred  upon 
the  Court  below  jurisdiction  of  the  case.  By  that  section  of 
the  act,  the  Probate  Courts  are  invested  with  original  jurisdic- 
tion in  all  suits  at  law  and  in  chancery,  upon  all  demands  and 
causes  of  action  against  executors  or  administrators,  arising 
upon  any  act  done,  duty  omitted,  forfeiture  incurred,  or  liability 
suffered,  in  the  discharge  of  their  trusts,  by  themselves  or 
those  they  represent.  3Ioss,  the  administrator,  might  have 
assigned  to  Boyle  the  bond  which  his  intestate  held  for  the 
title,  and  this  course  is  authorized  by  the  statute.  But  because 
the  legal  title  was  in  himself,  and  because  the  order  of  the 
Probate  Court  authorizing  him  to  sell  the  land,  directed  him 
to  make  the  deed  to  the  purchaser,  he  gave  the  bond  set  out 
in  the  complainant's  bill,  instead  of  assigning  the  original 
title-bond ;  and  to  this  course  we  see  no  objection  if  the  pur- 
chaser chose  to  receive  it.     In  consequence  of  this  liability 

incurred  by  the  administrator,  the  Probate  Court  had 
[*538]     jurisdiction    of  the  case,    *and   having   obtained    it 

rightfully,   might  entertain  it  so  as  to  do  complete 
justice  between  the  parties. 
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Per  Curiam. — The  decree  is  reversed  with  costs.      Cause 
remanded,  &c. 

J.  Bumont,  for  the  plaintiff. 

J.  G.  Marshall  and  /.  C.  Eggleston,  for  the  defendant. 


The  State  v.  Humpheies. 

Forfeited  Recognizance — Pleading. — A  scire  facias  against  a  surety  on  a 
recognizance  for  his  principal's  appearance  at  the  next  term  of  the  Circuit 
Court  is  not  sufBcient,  unless  it  show  the  default  of  the  principal.(a) 

ERROR  to  the  Rush  Circuit  Court. 

Sullivan,  J. — The  scire  facias  in  this  case  shows  that  on 
the  11th  of  March,  1837,  Ei^asmus  J.  Doles,  Henry  Henderson, 
and  the  defendant,  Humphries,  entered  into  a  recognizance 
before  a  justice  of  the  peace  of  Rush  county,  the  condition  of 
which  was,  that  if  the  said  Doles  should  personally  appear  at 
the  next  Circuit  Court  of  said  county,  on  the  first  day  thereof, 
and  answer  the  State  of  Indiana  on  a  complaint  of  forgery, 
and  abide  the  judgment  of  the  Court  thereon,  and  not  depart 
without  leave,  then  said  recognizance  should  be  void,  &c. ; 
that  on  the  first  day  of  the  next  term,  Humphries,  although 
three  times  called  and  required  to  bring  into  Court  the  body 
of  said  Doles,  came  not,  but  made  default ;  whereupon  it  was 
considered  that  said  recognizance  be  forfeited,  and  that  a  scire 
facias  issue,  &c. 

The  defendant  pleaded  to  the  scire  facias  two  pleas :  1st, 
Nul  tiel  record;  and,  2d,  that  Doles  did  appear  before  the 
judges  of  said  Court  on,  &c.,  and  did  not  depart  thence  with- 
out leave,  &c. 

Issue  was  taken  on  the  first  plea,  and  a  demurrer  filed 
to  the  second.  On  the  demurrer  the  Circuit  Court  decided 
the  law  to  be  for  the  defendant,  and  judgment  was  given 
accordingly. 

{a)HendersoH  v.  The  State,  5  Bleckf.,  29. 
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The  plaintiff  contends  that  the  second  plea  is  wholly  insuffi- 
cient, and  that  the  Court  erred  in  not  sustaining  the 
''*539]  demurrer  *to  it.  The  defendant  admits  the  insuffi- 
ciency of  the  plea,  but  insists  that  the  scire  facias  is 
defective,  and  that  the  decision  of  the  Court  is  for  that  reason 
correct. 

This  Court  has  heretofore  said,  that  a  scire  facias  in  such  a 
oase  as  this,  is  an  original  action  to  which  the  defendant  may 
plead,  and  that  the  writ  must,  by  proper  averments,  contain  a 
legal  cause  of  action,  and  show  sufficient  matter  on  its  face,  to 
authorize  the  judgment  asked  for.  Lang  v.  The  State,  3  Blackf. 
344.  It  should  contain  all  that  is  necessary  to  constitute  a 
good  declaration.  Here,  the  undertaking  of  the  defendant 
was,  that  if  Dales  did  not  appear  and  answer  and  abide  the 
judgment  of  the  Court,  he,  the  defendant,  would  pay  to  the 
State  of  Indiana  the  sum  named  in  the  recognizance.  To  fix 
the  liability  of  the  defendant,  it  should  appear  on  the  faoe  of 
the  writ,  that  Doles  did  not  appear  and  answer  the  charge, 
and  abide  the  judgment  of  the  Court,  according  to  the  terms 
of  the  recognizance.  The  writ  does  not  inform  us  whether 
Doles  appeared  or  not,  nor  does  it  show  that  he  was  called 
and  made  default. 

The  recognizance  of  the  defendant,  as  appears  from  the 
writ,  was  forfeited,  because,  on  being  three  times  called  and 
required  to  produce  the  body  of  Doles,  he  failed  to  do  so. 
This,  he  was  not  bound  by  the  terms  of  the  recognizance  to  do. 
He  did  not  undertake  to  bring  the  body  of  Doles  into  Court. 
So  soon  as  the  principal  failed  to  appear,  the  defendant  became 
liable  to  pay  the  forfeiture,  and  because  the  scire  facias  omits 
to  aver  that  important  fact,  we  affirm  the  judgment  of  the 
Circuit  Court. 

Per  Curiam. — The  judgment  is  affirmed.  To  be  certifi-ed, 
&c. 

W.  Quarles,  for  the  State. 

C.  B.  Smith,  for  the  defendant. 
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Blair  v.  Bass. 

Debtor  and  Creditor. — If  a  debtor  execute  to  his  creditor  an  absolute  deed 
of  conveyance  for  real  estate,  with  a  verbal  condition  that  the  grantor  shall 
have  the  right,  for  a  specified  time,  to  redeem  by  payment  of  the  debt,  the 
deed  is  but  a  security  for  the  debt.(o) 

[*640]  Assignment  of  Debt. — *The  assignment  of  a  debt  so  secured 
carries  the  security  with  it.(6) 

Eight  of  bona  fide  Purchaser. — The  debtor  in  such  case  may  waive  the 
right  to  redeem,  and  authorize  the  creditor  to  sell  the  land  in  order  to 
obtain  payment;  and  in  case  of  a  sale,  though  the  debtor's  design  in 
authorizing  it  be  to  defraud  other  creditors,  a  bona  fide  purchaser  for  value 
will  be  protected  by  a  Court  of  equity. 

Trust. — If  A  purchase  land  with  B's  money,  and  take  the  conveyance  in 
his  own  name,  he  holds  the  land  in  trust  for  B ;  and  the  land  so  held  is 
liable  to  the  debts  of  the  cestui  que  trust. 

Same — How  Established. — Such  a  trust  may  be  established  by  parol 
testimony,  even  against  the  answer  of  the  trustee.  In  such  case,  however, 
the  bill  must  be  supported  not  only  by  two  witnesses,  or  by  one  witness  and 
corroborating  circumstances,  but  the  testimony  must  be  plear  and  should  be 
received  with  great  caution. (c) 

Same. — It  can  not  be  shown  by  parol  evidence,  in  order  to  establish  a  trust  in 
real  estate,  that  the  person  having  the  legal  title  purchased  the  estate  with 
his  own  money  for  the  use  of  another ;  that  would  be  to  overturn  the  statute 
of  frauds. 

APPEAL  from  the  Morgan  Circuit  Court. 

Sullivan,   J. — This  was  a  bill  in  chancery  filed   against 

Whiteley,  Blair,  and  Whittington,  in  the  Morgan  Circuit  Court. 
The  bill  represents  that  on  the  10th  of  October,  1833,  Nesbit  & 
M'CuUough  obtained  a  judgment  against  Whiteley  for  the  sum 
of  $228  and  costs  of  suit;  that  on  the  7th  of  October,  1833, 

Whiteley,  for  the  purpose  of  defrauding  Nesbit  &  M'Cullough, 
and  to  avoid  paying  them,  conveyed  to  Blair  a  tract  of  land 
containing  forty  acres  lying  in  Morgan  county ;  that  on  the  29th 
of  April,  1834,  a  fieri  fojcias  was  issued  on  the  judgment  of 
Nesbit  &  M'Oullough,  by  virtue  of  which  the  sheriff  levied  on 

{a)Hayworth  v.  Worlhinglon,  5  Blackf.,  36l ;  Orane  v.  Buchanan,  29  Ind.,  570,  and  ca6«8  tber» 
cited. 

{h) Johnson  v.  Cornelt,  29  Ind.,  59. 

(c)Fausler  v.  Jones,  7  Ind.,  277  ;  Miller  v.  BlacJclntrn,  14  Ind.,  62. 
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and  sold  said  tract  of  land,  which  was  purchased  by  the 
defendant,  Whittington,  for  the  sum  of  forty  dollars  and  fifty 
cents;  that  on  the  20th  of  October  following,  an  alias  fieri 
facias  was  issued  on  said  judgment,  and  the  same  land  was 
again  levied  on  and  sold  as  the  property  of  Whiteley,  and  the 
complainant  became  the  purchaser.  The  bill  further  charges, 
that  the  conveyance  from  Whiteley  to  Blair  was  without  con- 
sideration; that  Whittington  purchased  the  land  at  the  first 
sale,  with  the  knowledge  of  Blair,  for  Whiteley^s  use,  and  with 
Whiteley's  money,  and  afterwards,  at  the  request  of  Whiteley 
and  without  receiving  any  consideration  therefor,  conveyed 
the  land  to  Blair,  and  that  the  same  is  held  by  him  for 
Whiteley^ s  use;  that  Whiteley  has  remained  in  possession  of 
the  land ;  and  that  Whiteley,  Whittington,  and  Blair,  had 
combined  to  defraud  Neshit  &  31'  Cullough,  &c. 

The  bill  prays  that  the  conveyances  from  Whiteley 
[*541]     and  *  Whittington  to  Blair  may  be  declared  fraudulent 
and  void,  and  that  Blair  may  be  directed  to  convey 
to  the  complainant. 

The  defendants  answered  separately. 

The  answer  of  Whiteley  states,  that  on  or  about  the  3d  of 
January,  1832,  he  became  indebted  to  Woodruff  &  Scaggins 
in  the  sum  of  $300  or  thereabouts;  that  for  the  purpose  of 
securing  them,  he  made  to  them  an  absolute  deed  in  fee-simple 
for  said  tract  of  land,  but  with  the  verbal  condition  that  the 
defendant  might  redeem  the  land  by  paying  the  debt  on  or 
before  the  25th  of  December  next  following,  and  that  if  he  did 
not  so  redeem  it.  Woodruff  &  Scaggins  might  sell  the  land  for 
the  best  price  they  could  get,  and  apply  the  proceeds  to  the 
pavment  of  the  debt;  that  on  the  31st  of  January,  1833,  he 
had  reduced  the  debt  by  various  payments,  to  $186.40,  for 
which  amount  he  then  gave  his  notes;  that  he  failed  to  pay 
the  residue,  and  Woodruff  &  Scaggins  were  about  to  sell  the 
land  for  the  sum  of  $150,  v/hen  Blair  proposed  to  pay  the 
debt,  for  the  land,  provided  it  did  not  exceed  $200;  that  Joah 
Woodruff,  who  had  become  the  assignee  of  said  claim,  agreed 
to  let  Blair  have  the  land  if  he  woukl  pay  the  debt  due  from 
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the  defendant  to  Woodruff,  and  Blair  thereupon  executed  his 
notes  to  Woodruff  for  the  amount  due;  that  the  deed  from 
respondent  to  Woodruff  &  Scaggins  had  not  been  recorded, 
and  it  was  proposed  that  said  deed  should  be  delivered  up  to 
be  canceled,  and  that  the  defendant  should  convey  directly  to 
Blair,  all  of  which  was  done  accordingly;  that  he  had  no 
interest  in  the  contract  between  Woodruff  and  Blair,  further 
than  to  have  his  debt  to  TFoodrti^  paid ;  and  that  he  never  did 
pay  any  part  of  the  sum  assumed  to  be  paid  by  Blair  to 
Woodruff.  He  admits  the  judgment  in  favour  of  Nesbit  & 
M'Cullough,  the  issuing  of  the  executions,  and  that  he  pro- 
cured Whittington  to  purchase  the  land  at  the  first  sale,  and 
furnished  him  with  twenty-eight  dollars,  that  being  all  the 
money  he  could  raise,  to  enable  him  to  make  the  payment; 
that  his  object  was  to  procure  a  good  title  to  Blair  for  the 
land,  and  save  himself  from  a  suit  on  the  covenants  in  his 
deed;  and  that  he  employed  Whittington  to  bid  without  the 
knowledge  or  consent  of  Blair.  He  admits  that  he  is  in 
possession  of  the  dwelling-house  and  two  or  three  acres  of  the 
land,  but  says  he  holds  as  tenant  of  Blair,  paying  rent,  &c. 

Blair  in  his  answer  admits,  that  he  knew  Whiteley 
[*542]  was  in  *debt  to  Nesbit  &  3P  Gullough  at  the  time  he 
bought  the  land,  and  that  a  suit  was  pending  in  their 
favour  against  him;  that  he  knew  of  the  conveyance  by 
Whiteley  to  Woodruff  &  Scaggins,  and  that  Woodruff,  the 
assignee,  was  about  to  sell  the  land,  and  he  proposed  to  pay 
the  debt  of  Whiteley  to  Woodruff  for  the  land  if  it  did  not 
exceed  $200;  that  he  accordingly  contracted  for  said  land  with 
Joab  Woodruff  at  and  for  the  sum  of  $176.90,that  being  the 
amount  then  due  from  Whiteley,  and  gave  his  note  with  ten 
per  cent,  interest,  all  of  which  he  has  paid  except  about  thirty- 
five  dollars;  that  the  deed  from  WJiiteley  to  Woodruff  & 
Scaggins  was  canceled,  and  Whiteley  made  respondent  a  deed 
for  the  land.  He  denies  that  ]Vhiteley  furnished  any  part  of 
the  money  either  directly  or  indirectly  to  pay  Woodruff.  He 
avers  that  the  deed  from  Whiteley  to  him  was  made  in  consid- 
eration of  defendant's  paying  Woodriff  the  debt  that  Whiteley 
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owed  him;  that  he  did  not  take  or  receive  said  deed  to  enable 
Whiteley  to  defraud  Nesbit  &  W  Gullough,  &c.  He  says  that 
Whiteley  remains  in  possession  of  the  dwelling-house  and  three 
acres  of  cleared  land,  but  as  a  tenant  paying  rent. 

The  answer  of  Whittington  as  to  the  purchase  of  the  land 
at  the  first  sale  on  execution,  and  the  object  for  which  he  pur- 
chased it,  agrees  substantially  with  the  answei'  of  Whiteley. 

To  the  foregoing  answers,  the  complainant  filed  a  general 
replication. 

Henry  Hamilton,  a  witness  for  the  complainant,  testified  that 
Whittington  bought  the  land  -at  the  sale  on  the  first  execution, 
and  said  that  he  bought  it  for  Whiteley  ;  that  he  heard  Whiteley, 
before  the  sale,  say  that  he  had  sold  the  land  to  Blair,  and 
wished  to  buy  it  at  the  sale  to  make  Blair  secure.  The  wit- 
ness never  heard  Blair  say  any  thing  about  it.  He  has  heard 
Whiteley  say,  that  the  debt  to  Nesbit  &  M' Gullough  was  unjust, 
and  he  would  sacrifice  every  cent  he  had  before  he  would  pay 
it.  On  the  morning  of  the  sale  the  witness  lent  some  money 
to  Wliiteley,  and  thinks  he  saw  the  same  money  in  the  hands 
of  Whittington  shortly  before  the  sale. 

Charles  Boss,  testified,  that  in  the  year  1834,  a  quantity  of 
corn  which  ^Vhiteley  owned,  was  sold  on  execution,  and  the 
witness  bought  it  for  Whiteley,  and  with  his  money.  He  sup- 
poses it  was  the  same  execution  on  which  the  land  was  first 

sold. 
[*543]         ^  James  Murphy  attested  the  deed  from  Whiteley  to 
Blair,  and  the  notes  from  Blair  to  Woodruff,  amount- 
ing to  about  $175.     The  deed  and  the  notes  were  executed 
at  the  same  time. 

Isaac  Holeman  testified,  that  in  the  spring  of  1833,  he 
offered  to  Woodruff  $250  for  the  land  in  controversy,  which 
the  latter  refused  to  take,  but  said  if  Whiteley  did  not  soon  pay 
him,  he  would  sell  the  land. 

David  Miller  testified,  that  about  a  week  after  the  judgment 
in  favor  of  Nesbit  &  M'Cullough  was  rendered  against  White- 
ley,  he  heard  Blair  say  that  he  was  afraid  he  had  brought 
himself  into  trouble;  that  if  he  had  not  thought  that  M'liiteley 
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would  have  gained  the  suit,  he  would  not  have  bought  the 
land ;  that  it  was  in  the  hands  of  Woodruff,  and  that  Wliiteley 
would  lose  it  unless  somebody  would  buy  it.  He  further  said 
:hat  he  had  bought  the  land  of  Woodruff  before  Whiteley  knew 
anything  about  it.  The  witness  charged  Blair  with  paying 
for  the  land  with  M'Tiiteley^s  money,  but  Blair  denied  it. 

William  H.  Craig  testified,  that  he  was  sheriff  of  Moi'gan 
30unty  at  the  time  of  the  sale  to  JVhittington,  that  a  part  of 
the  purchase-money  was  paid  by  Blair,  and  that  Blair  paid 
Whittington  one  dollar  and  fifty  cents  for  his  services. 

Joab  Woodruff,  the  assignee  of  Woodruff  &  Scaggins,  testi- 
fied to  the  contract  between  Blair  and  himself  for  the  land  as 
stated  in  the  defendants'  answers.  He  has  heard  Whiteley  say 
that  he  would  not  pay  Neshit  &  3B  Cullough  if  he  could  help 
it,  because  the  demand  was  unjust,  but  never  heard  Blair  say 
anything  about  it.  He  says  that  Blair  bought  the  land  and 
gave  his  notes  for  the  purchase-money,  all  of  which  he  has 
paid  except  about  thirty-five  dollars. 

Other  depositions  were  read  by  the  complainant,  to  prove 
that  Whiteley  was  indebted  to  other  persons  at  the  time  of  the 
conveyance  to  Blair;  and  that  after  the  conveyance,  Whiteley 
remained  in  possession  of  the  land. 

On  the  part  of  the  defendant,  James  IPBityre  and  others 
testified  to  the  sale  of  the  land  by  Whiteley  to  Woodruff  & 
Scaggins,  and  to  the  sale  from  Joab  Woodr'uff  to  Blair.  They 
also  proved  the  contract  between  Blair  and  Whiteley,  for  the 
rent  of  that  part  of  the  premises  occupied  by  Whiteley;  that 
Wliiteley  occupied  it  as  the  tenant  of  Blair,  and  paid  rent  for 
it ;  that  Blair  lived  about  one  mile  and  a  half  from 
[*544]  the  *land,  and  cultivated  that  part  of  it  not  occupied 
by  Whiteley. 

The  Circuit  Court,  on  the  final  hearing  of  the  cause,  decreed 
that  the  deed  from  Whiteley  to  Blair  was  fraudulent,  as  made 
to  defeat  the  creditors  of  Whiteley,  and  held  the  same  to  be 
null  and  void,  &c.  From  that  decree  Blair  has  appealed  to 
this  Court. 

If  the  money  paid  by  Blair  to  Woodruff  yv^B  the  money  of 
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Whiteley,  there  would  be  but  little  room  for  doubt  about  this 
case.  It  is  not  denied  but  that  the  purchase  made  by  Whit- 
tington  was  at  the  request  of  Whiteley,  and  the  greater  part  of 
the  purchase-money  was  furnished  by  him.  Of  this  part  of 
the  transaction,  Blair  was  informed  before  he  received  a  con- 
veyance from  Whittington. 

The  conveyance  from  Whiteley  to  Woodruff  &  Scaggins  was 
a  fair  and  bona  fide  transaction.  This  all  the  parties  admit. 
The  deed,  however,  though  absolute  in  terms,  was  but  a 
security,  and  the  assignment  of  the  debt  from  Woodruff  & 
Scaggins  to  Joab  Woodruff  carried  the  security  with  it.  White- 
ley  might  have  redeemed  the  land  at  any  time,  even  in  the 
hands  of  the  assignee,  by  paying  the  debt  which  it  was  given 
to  secure.  He  might,  also,  we  suppose,  waive  that  right,  and 
authorize  the  mortgagee  to  sell  the  land  either  at  public  or 
private  sale,  and  raise  the  money  due  him.  In  that  case,  even 
if  his  object  was  to  hinder  or  delay  Nesbit  &  31'  Cullough,  the 
purchaser,  if  he  bought  without  fraud,  would  be  entitled  to  the 
protection  of  a  court  of  equity;  for  however  fraudulent  the 
intention  of  Whiteley  might  be,  a  bona  fide  purchaser  for  a 
valuable  consideration  is  protected.  Roberts  v.  Anderson,  3  J. 
C.  R.,  371 ;  Hendricks  v.  Robinson,  2  Id.,  283. 

In  this  case,  the  complainant  contends  that  the  conveyance 
from  Whiteley  to  Blair,  and  the  purchase  by  Whittington  at 
the  first  sale,  and  his  conveyance  to  Blair,  were  all  fraudulent, 
as  being  made  for  the  purpose  of  defrauding  Whiteley's  credit- 
ors, Nesbit  &  M'  Cullough. 

It  should  be  remembered  that  Woodruff  was  also  a  creditor, 
and  that  the  transactions  of  the  7th  of  October,  1833,  were 
had  with  special  reference  to  the  payment  of  the  debt  due  to 
him,  and  being  authorized  to  sell  the  land,  if  Blair  bought  it 
from  him  in  good  faith,  and  paid  his  own  money  for  it,  the  fact 
of  his  receiving  a  conveyance  from  Whiteley  can  not, 
[*545]  we  think,  *aifect  his  right,  because  it  was  a  part  of 
the  contract  with  Wood'!"uff  v}\\\\e.  the  title  remained 
in  him,  that  the  conveyance  should  be  so  made. 

The  allegations    in    the   bill    that   Blair   paid  the  debt  to 
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Woodruff  with.  IVhiteley's  money,  and  that  he  took  the  convey- 
ance of  the  land  for  Whiteley's  use  and  benefit,  are  positively 
denied  in  the  answers  of  Whiteley  and  Blair.  It  is  true,  that 
a  trust  may  be  established  by  parol  testimony  against  the 
answer  of  a  defendant.  In  such  case  the  bill  must  be  sup- 
j)orted  not  only  by  two  witnesses,  or  by  one  witness  and 
corroborating  circumstances,  but  the  testimony  must  be  clear, 
and  even  then  should  be  received  with  great  caution.  1  Johns. 
C.  R.,  582.  To  raise  the  trust,  it  must  be  proved  that  Blair 
paid  Whiteley's  money,  or  a  part  of  it,  for  the  land.  TV 
complainant  will  not  be  permitted  to  show  for  that  purpo^i. 
by  parol  testimony,  that  Blair  bought  the  land  with  his  ovi- 
money  for  Whiteley's  use,  "because  that  would  be  to  overtUii- 
the  statute  of  frauds." 

This  case,  then,  must  rest  upon  the  answer  to  the  simple 
question,  whose  money  paid  the  debt  to  Woodrufff  If  the 
purchase  was  made  from  Woodruff  with  Whiteley's  money,  or 
if  Whiteley  paid  the  notes  of  Blair  to  Woodruff,  the  deed  to 
Blair  was  voluntary;  he  is  the  trustee  of  Whiteley,  and  the 
land  is  liable,  in  his  hands,  to  the  debts  of  the  cestui  que  trust. 

On  a  careful  examination  of  the  testimony,  we  think  it  is 
not  sufficient  to  sustain  the  bill.  The  money  paid  to  Woodruff 
was  paid  by  Blair,  and  there  is  no  proof  that  any  part  of  it 
was  furnished  by  Whiteley.  All  the  suspicion  that  is  thrown 
about  the  case,  arises  from  the  anxiety  manifested  by  Whiteley 
that  Blair  should  get  the  land,  and  from  his  declarations  that 
the  claim  of  Neshit  &  M^Cullough  was  unjust,  and  that  he 
would  not  pay  it  if  he  could  help  it.  But  we  have  no  evi- 
dence that  Bluir  was  privy  to  the  designs  of  Whiteley;  and  if 
we  had,  having  paid  Whiteley's  debt  to  Woodruff,  he  stands  in 
the  light  of  a  creditor,  and  is,  in  that  point  of  view,  entitled 
to  the  .protection  of  a  court  of  equity.  Hendricks  v.  Robinson, 
above  cited.  Indeed,  the  testimony  as  we  view  it,  goes  rather 
to  establish  the  fact  that  Blair  purchased  the  land  for  his  own 
use,  and  paid  for  it  with  his  own  money.  The  poverty  of 
Whiteley,  the  frequent  declarations  of  Blair  which  are  made 
tt'sliniony  in  the  case  by  the  complainant,  together  with  the 
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proof  of  payments  made  by  Blair  to   Woodruff,  concur  to 

satisfy  us  of  th-at  fact. 
[*546]  *There  is  no  proof  that  Whiteley,  after  the  convey-  • 
ance  to  Blair,  remained  in  possession  of  the  land 
enjoying  the  rents  and  profits,  as  alleged  in  the  complainant's 
bill.  On  the  contrary,  the  testimony  is  that  he  rented  a  small 
parcel  of  the  ground  from  Blair  at  a  certain  yearly  rent,  and 
has  occupied  that  part  of  it  as  the  tenant  of  Blair. 

The  purchase  by  Whittington  and  his  conveyance  to  Blair 
can  not  affect  this  case.  If  Blair  was  a  bona  fide  purchaser 
of  the  land,  as  we  think  he  was,  before  the  sale  to  Whittington, 
his  title  can  not  be  affected  by  that  sale,  and  the  conveyance 
from  Whittington  can  neither  weaken  nor  strengthen  his  title. 

Per  Curiam — The  decree  is  reversed  with  costs.  Cause 
remanded  with  directions  to  the  Circuit  Court  to  dismiss  the 
bill,  &c. 

H.  Brovm  and  J.  JEccles,  for  the  appellant. 

P.  Sweeiser,  for  the  appellee. 


Hayde-st  v.  The  State. 

SEiiF  Defense. — Son  assault  is  a  good  defense  to  an  indictment  for  mayhem , 
but  the  defense  can  only  be  sustained  by  proof  that  the  resistance  was  in 
proportion  to  the  injury  offered. 

ERROR  to  the  Union  Circuit  Court. 

Sullivan,  J. — This  was  an  indictment  for  simple  mayhem, 
under  the  31st  section  of  the  act  of  1831,  relative  to  crime  and 
punishment.  The  indictment  charges  the  defendant  with  un- 
lawfully, &c.,  slitting  and  biting  the  ear  of  A.  Patterson  (the 
prosecuting  witness),  to  his  damage,  &c. 

After  the  tetitimouy  was  closed,  the  defendant  moved  the 
Court  to  instructtbe  jury:  1.  That  to  sustain  the  prosecution 
the  State  must  prove  that  the  det'eudaut  assaulted  Patterson, 
otherwise  they  must  find  him  not  guilty.     2.   That  if  they 
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should  find,  from  the  evidence,  that  Patterson  assaulted  and 
attacked  the  defendant,  in  consequence  of  which  a  fight 
ensued  in  which  the  defendant  bit  off  a  part  of  the 
[*547]  ear  of  Patta'son,  *the  defendant  is  not  guilty  as 
charged.  3.  That  if  Patterson  assaulted  and  attacked 
the  defendant,  in  consequence  of  which  they  engaged  in  a  fight, 
each  trying  to  conquer  the  other,  and  the  defendant  during  the 
fight  bit  off  a  piece  of  Patterson's  ear,  the  defendant  is  not 
guilty  of  a  mayhem.  4.  That  if  the  defendant  and  Patterson 
agreed  to  fight  together,  and  did  actually  fight  in  pursuance  of 
that  agreement,  and  during  the  fight  the  defendant  bit  off  a 
piece  of  Patterson's  ear,  he  is  not  guilty  of  a  mayhem.  5.  That 
if  the  jury  believe  that  the  father  of  the  defendant  was 
attacked,  on  his  own  premises,  by  /.  Patterson,  and  the  said 
A.  Patterson,  and  the  defendant  struck  the  said  A.  Patterson 
in  defense  of  his  father,  and  if  in  consequence  of  such  striking 
a  fight  ensued,  during  which  the  defendant  bit  off  a  piece  of 
the  ear  of  said  A.  Patterson,  he  is  not  guilty  of  a  mayhem. 

The  first  instruction  asked  was  given  by  the  Court  with  this 
addition,  that  every  mayhem  includes  an  assault.  The  remain- 
ing instructions  asked  for,  the  Court  refused,  but  instructed 
the  jury  that  it  made  no  difference  who  commenced  the  attack, 
or  who  made  the  first  assault;  that  the  defendant  was  guilty  of 
a  mayhem  as  charged,  if  he  willfully  bit  off  a  piece  of  the  ear 
of  said  A.  Patterson,  unless  he  did  it.  in  necessary  self-defense, 
or  to  protect  himself  from  grievous  bodily  injury,  &c. 

The  instructions  we  think  were  right.  A  previous  assault 
upon  a  defendant,  in  a  prosecution  of  this  kind,  is  evidence  in 
justification  under  the  plea  of  not  guilty.  But  in  order  to 
make  it  a  good  justification,  it  ought  to  appear  that  the  striking 
by  the  defendant  was  in  his  own  defense,  and  in  proportion  to 
the  attack  made  on  him.  The  law  is  well  settled,  that  a  person 
thus  assaulted  may  use  as  much  force  as  is  necessary  for  his 
defense,  but  he  taay  not  kill,  wound  or  maim  his  antagonist, 
unless  it  be  necessary  to  save  his  life,  or  protect  himself  from 
great  bodily  harm.  Every  assault  will  not  justify  every  bat- 
tery. '  aS'ow  assault  is  a  good  [;lca  in  mayhem,  but  it  must  appear 
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that  the  degree  of  resistance  was  in  proportion  to  the  nature 
of  the  injury  offered.  1  Bay's  E..,  351 ;  Cockcroft  v.  Smith, 
2  Salk.,  642;  1  Ld.  Raym.,  177;  Buller's  N.  P.,  18;  2  Stark. 
Ev.,  70. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

a  H.  Test,  for  the  plaintiff. 

W.  Quarles,  for  tne  State. 


r*548l  Goudy  v.  The  State. 

Justice's  Transcript — Evidence. — On  the  trial  of  an  indictment  for  an 
assault  and  battery,  the  defendant,  in  order  to  prove  a  former  conviction 
before  a  justice  for  the  same  offense,  may  introduce  a  transcript  of  the 
justice's  record  showing  the  defendant's  conviction  of  the  offense,  though 
the  transcript  do  not  state  that  some  person,  present  at  the  commission  of 
the  offense,  was  examined  as  a  witness,  &c.  But  whether  the  transcript  la 
sufficient,  prima  facie,  to  sustain  the  defense,  qwaere. 

Same. — The  facts  relative  to  the  evidence  given  at  the  trial  before  the  justice, 
may,  in  such  case,  be  proved  by  parol. 

ERROR  to  the  Fayette  Circuit  Court. 

Blackford,  J. — Indictment  for  an  assault  and  battery. 
Plea,  not  guilty.     Judgment  for  the  State. 

The  defendant,  on  the  trial,  offered  in  evidence  a  transcript 
from  the  record  of  a  justice  of  the  peace,  showing  a  former 
conviction  of  the  defendant  for  an  assault  and  battery,  alleged 
to  be  the  same  offense.  The  transcript  was  objected  to  as 
evidence,  because  it  did  not  state  that  some  person,  present  at 
the  commission  of  the  offense,  was  examined  as  a  witness,  or, 
&,c.,  conformably  to  the  statute.  The  Court  sustained  the 
objection ;  although  the  defendant  offered,  at  the  same  time,  to 
prove  by  oral  testimony,  that  a  person  who  saw  the  assault  and 
battery  was  examined  on  the  trial  before  the  justice. 

We  think  the  transcript  ought  to  have  been  admitted.  The 
testimony  given  on  the  trial  of  a  cause  is  not,  in  ordinary 
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cases,  any  part  of  the  record;  and  we  find  nothing  in  the 
statute  in  question,  requiring  any  of  the  evidence  to  be  entered 
on  the  justice's  docket  in  this  particular  case.  Rev.  Code, 
1831,  p.  295.  The  transcript  was  admissible;  but  whether  it 
was,  of  itself,  prima  facie  sufficient,  and  made  it  necessary  for 
the  State  to  prove  that  the  requisite  testimony  was  not  given 
at  the  trial,  is  a  question  not  raised  in  the  cause.  Supposing 
that  it  was  incumbent  on  the  defendant  in  the  indictment  to 
prove,  in  the  first  instance,  not  only  the  conviction,  but  also 
that  the  proper  evidence  was  before  the  justice,  still  the  judg- 
ment excluding  the  transcript  is  erroneous,  since  the  facts 
relative  to  the  evidence  given  at  the  trial  might  be  proved  by 
parol. 

Fer  Curiam. — ^The  judgment  is  reversed.  Cause  remandeu, 
&c. 

C.  B.  Smith,  for  the  plaintiff. 

W.  QuarleSy  for  the  State. 


[*549]  *OediiL  and  Another  v.  Garnett. 

Pbofane  Swearing. — Trespass  against  a  justice  and  constable  for  an  assault 
and  battery,  &c.  The  justice  pleaded  that  he  had  entered  three  fines 
against  the  plaintiff  for  "  profanely  swearing  three  several  oaths  by  taking 
the  name  of  God  in  vain,"  and  that  the  imprisonment,  &g.  The  constable 
pleaded,  that  as  constable  under  a  mittimus  in  said  case,  &c.,  he  did,  &c. 
Held,  that  the  description  of  the  offenses  in  the  pleas  was  sufficient. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Blackford,  J. — An  action  of  trespass  for  an  assault  and 
battery  and  false  imprisonment,  was  brought  by  Garnett 
against  McMillan  and  Odell.  The  defendants  pleaded  the 
general  issue;  and  they,  also,  each  pleaded  specially.  Odell 
filed  two  special  pleas,  which  are  substantially  the  same.  He 
states  in  those  pleas,  that  he  was  a  justice  of  the  peace,  and 
that  as  such  justice  he  had  entered  three  fines  against  the 
plaintiff  for  profane  swearing;  and  that  the  imprisonment  was 
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occasioned  by  the  plaintiff's  refusal  to  pay  or  replevy  the  fines. 
McMillan  justifies  as  a  constable,  under  a  mittimus  issued  by 
Justice  Odell  in  the  case  of  the  fines  mentioned  in  OdeWs 
pleas.  A  general  demurrer  was  sustained  to  the  special  pleas. 
The  cause  was  then  tried  under  the  general  issue,  and  the 
plaintiff  obtained  a  judgment. 

The  justice  states  in  his  special  pleas,  that  the  fines  against 
the  plaintiff  were  for  "profanely  swearing  three  several  oaths 
by  taking  the  name  of  God  in  vain."  The  mittimus  relied  on 
by  the  constable,  shows  that  it  was  issued  in  consequence  of 
the  fines  for  those  offenses. 

There  is  no  objection  made  to  the  special  pleas  in  this  case, 
except  that  they  do  not  so  describe  the  offenses  as  to  show 
them  to  be  finable  under  the  statute.  We  think  this  objection 
to  the  pleas  is  not  sustainable,  and  that  the  demurrers  should 
have  been  overruled.  The  statute  prohibits  profane  swearing 
by  or  in  the  name  of  God,  and  the  offenses  in  question  are  of 
that  description.     Eev.  Code,  1831,  p.  194. 

Per  Curiam. — The  judgment  is  reversed  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  &c. 

W,  Quarles,  C.  Fletcher  and  0.  Butler^  for  the  appellants. 

jBT.  Brcnorij  for  the  appellee. 


[*550]    *Harris  and  Another  v.  Smith,  for  the  use  of  Cox. 

PliEADiNG. — The  general  issue,  or  a  plea  of  failure  of  consideration,  to  an 
action  of  debt  on  a  sealed  note  by  the  payee,  does  not  put  in  issue  the 
plaintiff's  property  in  the  note. 

Possession  Evidence  of  Title. — The  payee's  possession  of  a  note,  notwith- 
standing an  indorsement  on  it  in  full,  is  prima  Jade  evidence  that  the  note 
is  his.  (a) 

APPEAL  from  the  Hendricks  Circuit  Court. 
Blackford,  J. — This  was  an  action  of  debt  commenced 

(a)Waiiama  v.  Dyer,  5  Black f.,  160. 
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before  a  justice  of  the  peace.  The  names  of  the  parties  on  the 
justice's  docket,  are  Joshua  Smith,  for  the  use  of  J.  W.  Cox, 
against  John  Harris  and  Thornton  F.  Gorham.  A  sealed  note 
for  the  payment  of  money,  executed  by  the  defendants  and 
payable  to  Joshua  Smith,  was  filed  as  the  cause  of  action. 
There  was  only  one  plea,  and  that  was  a  failure  of  part  of  the 
consideration  for  which  the  note  was  given.  The  justice  gave 
judgment  for  the  plaintiff.  The  defendants  appealed  to  the 
Circuit  Court,  and  the  plaintiff  there  also  obtained  a  judgment 

On  the  trial  in  the  Circuit  Court,  the  plaintiff  introducer^ 
the  note  in  evidence,  and  then  rested  his  cause.  The  defend 
ants  offered  to  read  in  evidence  the  following  assignmen- 
indorsed  on  the  note:  "I  assign  the  within  to  J.  W.  Cox, 
August  4,  1835.  Joshua  Smith."  This  assignment  was  ob- 
jected to  as  evidence,  because  its  execution  was  not  proved ; 
and  the  objection  was  sustained.  The  rejecting  of  this  evi- 
dence is  the  only  error  assigned. 

The  plaintiflPs  property  in  the  note  was  not  put  in  issue  by 
the  plea;  nor  would  it  have  been  in  issue,  had  non  est  factum 
been  pleaded.  To  authorize  the  introduction  of  evidence 
dehors  the  note,  in  order  to  prove  the  plaintiffs  want  of  prop- 
erty in  it,  a  plea  in  denial  of  such  property  was  necessary. 
Gully  v.  Remy,  July  term,  1820.  But  the  defendants  contend 
that  the  plaintiff  himself,  by  producing  the  note  with  the 
assignment  on  it,  has  shown  that  the  note  does  not  belong  to 
him,  and  that  the  action  on  it  in  his  name  can  not  be  sup- 
ported. 

We  are  of  opinion,  however,  that  the  assignment  does  not, 
of  itself,  show,  under  the  circumstances  of  the  case,  that  the 
property  of  the  note  was  not  in  the  plaintiff.  He  was  the 
payee  of  the  note,  and  his  possession  of  it,  notwith- 
[*551]  standing  the  *indorsement,  was  prima  facie  evidence 
that  the  note  was  his.  This  is  decided  by  the  case  of 
Hanna  v.  Pegg  in  this  court,  3Iay  term,  1822,  and  by  the  case 
of  Dugan  v.  The  United  States,  3  Wheat.  Rep.,  172. 

As  the  defendants,  could  not,  under  the  pleadings,  introduce 
any  extrinsic  evidence  of  the  plaintiff's  want  of  property  in 
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the  note,  and  as  the  indorsement  was  not  of  itself,  under  the 
circumstances  of  the  case,  any  evidence  of  such  want  of 
property,  it  follows  that  the  assignment  was  properly  rejected. 
The  reading  of  it  could  have  been  of  no  possible  benefit  to  the 
defendants. 

The  question  whether  the  assignment,  had  it  been  material 
evidence  for  the  defendants,  could  have  been  read  by  them 
without  proof  of  its  execution,  does  not  belong  to  the  case. 

Per  Curiam. — The  judgment  is  affirmed  with  five  per  cent. 
damages  and  costs. 

C.  C.  Nave,  for  the  appellants. 

C.  Fletcher  and  0.  Butler,  for  the  appellee. 


r*552]  *HiLER  V.  The  State. 

Crimtnax,  Law — Reasonable  Doubt. — The  prisoner  should  be  acquitted,  in 
all  criminal  cases,  unless  the  testimony  satisfy  the  jury,  beyond  a  reasonable 
doubt,  that  he  is  guilty.(a) 

ERROR  to  the  Parke  Circuit  Court. 

Sullivan,  J. — The  defendant  was  indicted  for  an  assault 
and  battery  with  intent  to  murder.  The  jury  found  him 
guilty  of  an  assault  and  battery.     Judgment  on  the  verdict. 

On  the  trial  of  the  cause,  the  defendant's  counsel  moved 
the  Court  to  instruct  the  jury,  "that  if  after  hearing  all  the 
evidence  in  the  cause,  there  remained  in  their  minds  a  rational 
doubt  of  the  guilt  of  the  defendant,  they  ought  to  find  him 
not  guilty."  The  Court  refused  to  give  the  charge  as  asked, 
but  they  instructed  the  jury,  "that  they  must  be  satisfied 
beyond  a  rational  doubt  of  the  guilt  of  the  defendant,  before 
ihey  could  find  him  guilty  of  the  assault  and  battery  with  the 
intent  to  commit  murder ;  but  if  the  offense  fell  short  of  that, 
(although  the  consequence  of  a  conviction  might  be  imprison- 

(a)Hepp  V.  The  State,  5  Blackf.,  149;   Walker  v.  The  Slaie,  6  Id.,  1. 
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meut),  the  doctrine  of  rational  doubt  did  not  apply,  and  that 
the  jury  ought  to  find  according  to  the  weight  of  evidence," 
&c.     To  this  instruction  the  defendant  excepted. 

The  distinction  made  by  the  Circuit  Court  in  the  foregoing 
instruction,  is  not  sustained  by  the  authorities.  The  principle 
is  well  settled,  "that  in  all  criminal  cases  whatsoever,  it  is 
essential  to  a  verdict  of  condemnation  that  the  guilt  of  the 
accused  should  be  fully  proved ;  that  neither  a  mere  prepon- 
derance of  evidence,  nor  any  weight  of  preponderant  evidence, 
is  sufficient  for  the  purpose,  unless  it  generate  full  belief  of  the 
fact,  to  the  exclusion  of  all  reasonable  doubt."  1  Stark.  Ev., 
5  Am,  ed.,  478.  There  is  a  ground  of  distinction  in  this 
respect  between  civil  and  criminal  cases;  but  it  does  not  exist 
between  felonies  and  misdemeanors.  In  civil  cases,  the  jury 
weigh  the  testimony,  and  after  striking  a  fair  balance,  decide 
accordingly;  but  in  criminal  cases,  the  testimony  must  be  snch 
as  to  satisfy  the  jury  beyond  a  rational  doubt,  that  the  prisoner 
is  guilty  of  the  charge  alleged  against  him  in  the  indictment, 
or  it  will  be  their  duty  to  acquit.  M'Nally's  Ev,  2 — 4,  578. 
The  Court  erred  in  not  giving  the  instruction  asked  for,  and 

the  judgment  must  be  reversed. 
[*553]         ^Per  Curiam. — The  judgment  is  reversed  and  the 
verdict  set  aside.     Cause  remanded,  &c. 

T.  A.  Howard  and  W.  P.  Bryant,  for  the  plaintiff. 

W.  Quarks,  for  the  State. 


IjOVE  v.  Kidwell  and  Others.  , 

PLEADrNG. — When  a  deed,  whether  a  single  bill  or  a  bond  with  a  condiaoa 
is  the  foundation  of  an  action  of  debt,  nU  debet  is  a  bad  plea  on  general  de- 
murrer.(a) 

Same — Attachment-Bond. — It  vas  stated  in  the  condition  of  an  attachment- 
bond,  that  the  attachment  had  issued ;  and  the  condition  was  set  out  in  a 

(a)SmUh  v.  Stewarl,  6  Blackf.,  162  ;  Eakle  v.  Oliver,  5  Id.,  3  ;  1  Ind.,  484. 
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declaration  on  the  bond.  Hdd,  on  general  demurrer,  that  a  plea  denying 
that  the  attachment  had  issued  was  inadmissible. 

Same.— Whether  the  pendency  of  an  attachment-suit  can  be  pleaded  to  an 
action  on  the  attachment-bond  ? — qmzre. 

Same. — The  declaration  in  a  suit  on  an  attachment-bond  stated  the  condition 
of  the  bond  to  be,  that  the  plaintiff  should  duly  prosecute  the  writ,  and 
pay  all  damages  which  the  defendant  might  sustain  should  the  proceedings 
be  oppressive.  The  breach  assigned  was,  that  though  the  writ  issued,  and 
the  proceedings  were  wrongful  and  oppressive,  the  defendant  had  not  paid 
the  penalty  of  the  bond.  Held,  on  general  demurrer,  that  the  breach  waa 
insufficient.(a) 

APPEAL  from  the  Union  Circuit  Court 

Dewey,  J. — This  was  an  action  of  debt  upon  a  penal  bond. 
The  declaration  sets  out  the  condition   of  the  bond,  which, 
after  reciting  that  Kidwell,  one  of  the  defendants,  had  issued 
a  writ  of  foreign  attachment  against  the  plaintiff,  stipulates, 
that  if  Kidwell  should  "  duly  prosecute  his  said  writ  of  foreign 
attachment  against  the  said  Love  to  final  judgment,  and  pay 
all  damages  that  might  be  sustained  by  him,  provided  the  pro- 
ceedings should  be  wrongful  and  oppressive,  then  the  bond  to 
be  void,"  &c.     The  breach  assigned  is,  "  Yet  the  said  defend- 
ants, although  the  said  Kidwell  did  then  and   there  sue  out 
such  writ  of  foreign  attachment  against  the  said  plaintiff,  as 
aforesaid,  and  although  his,  the  said  KidwelVs,  proceedings  in 
the   said   attachment  were  groundless,  illegal,  wrongful  and 
oppressive,   by   means   whereof  the   said   writing   obligatory 
became  and  is  forfeited,  and  an  action  hath  accrued  to  the  said 
plaintiff  to  demand  and  have  of  and  from  the  said  defendants 
the  sum  of,  &c.  (the  debt),  above  demanded,  have  not 
[*554]     nor  *has  either  of  them,  although  often  requested  so 
to  do,  paid  the  said  debt,"  &c. 
Pleas:    1.  Nil  debet     2.  The  bond  was  given  without  any 
consideration.      3.  No  writ  of   attachment  was   ever   issued. 
4.  At  the  time  of  the  commencement  of  this  suit,  the  proceed- 
ings in    attachment  were   undetermined  and   pending  in  the 
Circuit  Court. 

Issue  upon  the  second  plea,  and  general  demurrer  and  joinder 

{a)Michael  v.  Thomas,  27  Ind.,  501. 
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to  the  others.  The  Court  overruled  the  demurrer,  and  gave 
judgment  for  the  defendants. 

Nil  debet  is  not  a  good  defense  to  an  action  founded  on  a 
specialty.  The  seal  implies  a  consideration,  and  is  prima  facie 
evidence  of  a  debt ;  and  as  this  plea  does  not  put  in  issue  the 
execution  of  such  an  instrument,  it  is  bad  on  general  demurrer. 
There  is  no  distinction,  as  to  the  validity  of  this  plea,  between 
a  singe  bill  and  a  bond  with  condition,  whatever  may  be  the 
character  of  the  condition.  When  the  deed  is  the  foundation 
of  the  action,  although  extrinsic  facts  may  be  mixed  with  it, 
nil  debet  is  not  a  sufficient  plea.  1  Chitt.  PI.,  Day's  ed.,  478; 
Atty  V.  Parish,  1  N.  R.,  104;  2  Saund.,  187,  n.  2.  When  the 
specialty  is  but  inducement,  and  matter  of  fact  is  the  found- 
ation of  the  action,  nil  debet  is  a  good  plea.  It  is  upon  this 
principle  that  this  plea  is  allowable  to  debt  for  rent  reserved 
by  indenture  of  demise;  the  lease  is  the  inducement,  and 
arrears  of  rent  the  gist  of  the  action.  1  Saund.,  38,  w.  3; 
1  Chitt.  PL,  477.  It  is,  however,  observable  that  the  usual 
mode  of  declaring  practiced  in  these  cases,  of  setting  out  a 
demise  without  stating  it  to  be  under  seal  (when  in  fact  it  is 
so),  is  an  exception  to  a  general  rule  of  pleading.  1  N.  R., 
104.(1) 

The  plea,  that  no  writ  of  attachment  was  ever  sued  out,  is 
bad,  because  it  denies  a  fact  which  is  admitted  to  have  existed 
by  the  condition  of  the  bond,  which  is  set  out  in  the  decla- 
ration. The  plaintiff  had  a  right  to  avail  himself  of  the 
estoppel  by  demurrer;  it  is  not  necessary  to  reply  that  matter 
when  it  appears  by  the  previous  pleading.  1  Chitt.  PI.,  575; 
1  Saund.,  325,  n.  4. 

The  defense  set  up  by  the  last  plea,  that  the  attachment- 
suit  was  pending  and  undetermined  at  the  commencement  of 
this  action,  is  of  a  more  doubtful  character;  and  as 
[*555]  the  result  *must  be  the  same  whether  that  plea  be 
good  or  bad,  we  give  no  opinion  upon  it. 

The  declaration  is  substantially  defective ;  and  the  demurrer 
reaches  the  defect. 

The  condition  of  the  bond  is,  that  the  plaintiff  in  attach- 
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ment  should  duly  prosecute  his  writ,  and  pay  all  damages 
which  the  defendant  might  sustain,  should  the  proceedings 
thereon  be  oppressive.  The  breach  assigned  is,  that  though 
the  writ  issued,  and  the  proceedings  were  wrongful  and 
oppressive,  the  defendants  had  not  paid  the  penalty  of  the 
bond.  This  breach  evidently  does  not  conform  to  the  nature 
of  the  stipulation  in  the  condition;  it  does  not  negative  the 
performance  of  the  contract. 

The  declaration  should  have  shown,  that  the  oppressive 
proceedings  in  attachment  had  injured  the  plaintiff  in  this 
suit,  the  nature  of  the  damages  he  had  sustained,  and  that  the 
defendants  had  not  paid  them.  It  is  true,  the  25th  section  of 
the  attachment  act  provides,  that  if  on  the  trial  of  the  suit  on 
the  bond,  it  shall  appear  to  the  satisfaction  of  the  jury,  that 
the  proceedings  had  on  the  attachment  were  wrongful  and 
oppressive,  the  person  aggrieved  shall  recover  damages  at  the 
discretion  of  the  jury. 

But  this  provision  was  not  designed  to  change  any  of  the 
rules  of  pleading,  nor  to  dispense  with  the  application  of 
known  legal  principles  in  the  assignment  of  the  breach  of 
that  condition  of  the  bond,  which  another  part  of  the  same 
statute  had  prescribed.  Its  object  was  to  clothe  the  jury 
with  power,  adequate  to  the  redress  of  all  injuries  inflicted  by 
means  of  this  ex  parte  proceeding,  and  calculated  to  check 
improper  resort  to  a  statutory  privilege  peculiarly  liable  to 
abuse. 

Fer  Curiam. — The  judgment  is  affirmed  with  costs.  To  be 
certified,  &c. 

/.  Ryman,  for  the  appellant. 

J.  S.  Nevmian,  for  the  appellees. 

(1)  Vide  Trimble  et  al.  v.  The  State,  ea  rd.  &e.  ante,  p.  435,  and  note. 
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[*556]  *Catlett  v.  M'Dowell,  in  Error. 

ASSUMPSIT  on  the  promissory  note  dated  the  fourth  of 
January,  1836,  and  payable  one  year  after  date.  Pleas:  1, 
The  general  issue.  2.  That  the  note  was  given  for  a  part  of 
the  consideration  of  a  tract  of  land,  which  the  plaintiff  was 
to  convey  to  the  defendant,  free  from  incumbrances,  on  the 
day  and  year  aforesaid,  but  which  he  had  not  so  conveyed. 
3.  Similar  to  the  second.  4.  Similar  to  the  second,  except  that 
it  states  that  the  land  was  to  be  conveyed  in  fee-simple,  by  a 
good  and  sufficient  deed  of  conveyance  with  the  usual  cove- 
nant of  general  warranty,  and  that  it  had  not  been  so  con- 
veyed. Replication  to  the  second  plea,  admitting  the  consid- 
eration of  the  note  as  alleged,  and  stating  that  on  the  ninth 
of  March,  1836,  the  plaintiff  had  fully  complied  with  his 
agreement,  by  executing  and  delivering  to  the  defendant  a 
good  and  sufficient  warranty  deed  for  the  land.  Held,  on 
general  demurrer,  that  the  third  and  fourth  pleas  and  the 
replication  to  the  second  plea,  were  sufficient. (1) 

The  defendant  may,  under  the  general  issue,  defeat  an 
action  of  assumpsit  on  a  promissory  note,  by  showing  the 
want  or  failure  of  consideration,  or  he  may  reduce  the  damages 
by  showing  a  partial  failure  of  the  consideration.  Jamison  v, 
JBuckner,  2  Blackf.,  77 ;  Street  v.  Blay,  2  Barn.  &  Adol., 
456.(2) 

(l)There  was  another  point  decided  in  this  cause  relative  to  the  replication 
to  a  fifth  plea,  but  the  decision  as  to  that  point  having  been  since  overruled, 
Ib  omitted. 

(2)Accord.  Tucker  v.  Tipton,  ante,  p.  529. 


END  OF  MAY  TERM,  1838. 
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ABATEMENT. 
See  Another  Action  Pending.  Ex- 
ecutors AND  Administrators,  16. 

1.  Pleas  in  abatement  must  be  filed  on 
or  before  the  day  on  which  the  cause 
is  docketed,  at  the  first  term  at  which 
the  cause  stands  for  trial. — Freeman 
V.  Hukill 9 

2.  The  pendency  of  a  suit  previously 
commenced  by  plaintifi"  against  the 
defendant,  may  be  pleaded  in  abate- 
ment ;  but  the  plea  must  show  that 
the  suits  are  founded  on  the  same 
cause  of  action. — Tracy  v.  Beed...5Q 

S.  A  person  was  recognized  by  a  jus- 
tice to  appear  at  the  next  term  of 
the  Circuit  Court,  to  answer  to  a 
charge  of  assault  and  battery  with 
intent  to  murder,  and  was  at  that 
term  indicted  for  the  ofiense.  Held, 
that  the  defendant  when  first  ar- 
raigned, though  it  were  at  a  subse- 
quent term  to  that  at  which  the  in- 
dictment was  found,  might  plead  in 
abatement  that  the  grand  jurors  who 
found  the  indictment  had  not  been 
selected  conformably  to  the  statute. 
—  Vaitiery.  The  State 73 

4.  Held,  in  this  case,  that  the  death  of 
the  plaintiff  in  error  after  the  errors 
are  assigned,  does  not  abate  the  writ 
of  error. —  Walpole  v.  Sviith 151 

5.  If  there  be  a  justice's  certificate  at- 
tached to  a  plea  in  abatement,  sta- 
ting that  the  plea  had  been  sworn 
to  before  him,  the  plea  must  be  con- 
sidered, under  the  statute,  as  sufii- 
ciently  verified.  —  Blake  v.  Nich- 
ols  311 

6.  If  such  certificate  be  imperfect,  and 
the  plea  have  been  properly  sworn 
to,  the  court  should  permit  the  jus- 
tice to  amend  the  certificate Ibid. 


ACCOUNT. 

See  Chancery,  7,  8,  9. 


ACQUITTAL. 

See  Former  Acquittai* 

ACTS  OF  CONGEESS. 

See  Perjury,  1.    Treaties, 

ADMINISTEATOES. 

See   Executors  and  Adiunistba- 

tors. 

ADMISSIONS. 
See  Evidence,  6,  21,  22,  25.    Mort- 
gage, 5.     PliEADING,  14. 

AD  QUOD  DAMNUM. 
The  inquest,  in  the  case  of  a  writ  of 
ad  quod  damnum,  must  distinctly 
state  whether,  in  the  opinion  of  the 
jury,  the  health  of  the  neighborhood 
will  be  annoyed  by  the  stagnation 
of  the  water,  which  the  contempla- 
ted dam  may  occasion. — Gherkey  v. 
Haines 159 

ADULTEEY. 
See  Divorce,  1. 

AFFIDAVIT. 
See  Bastardy,  9.  Distress,  3    Evi- 
dence, 21.    New  Trial,  4.    Ee- 
piiEVTN,  4.    Eight  of  Property, 
Triai,  of,  1,  4. 

AGENT. 
See  Bond,  Single,  2.  Lien,  2.  Prin- 
cipal AND  Agent.    Witness,  11. 

AGENT  OF  STATE. 

The  legal  holder  of  a  certificate  of  the 
Agent  of  State  for  a  lot  in  Indian- 
apolis, devised  an  undivided  moiety 
of  it  to  A,  his  daughter.  She  mar- 
ried B,  and  during  the  marriage  her 
moiety  of  the  lot  was  set  apart  to 
her  under  authority  of  law.  A  died 
without  having  disposed  of  her  in- 
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terest  in  the  property,  and  leaving 
by  her  marriage  with  B  one  son,  C, 
her  only  heir.  Previously  to  his 
wife's  death,  B  obtained  from  the 
Agent  of  State  a  conveyance  in  fee 
for  said  half  lot,  and  sold  it  after 
her  death  to  a  purchaser  without 
notice.  B  died.  Held,  that  the  pur- 
chaser from  B  had  no  title  to  the 
premises,  and  that  C,  as  the  heir  of 
his  mother,  was  entitled  to  a  convey- 
ance for  the  same  from  the  Agent  of 
State. — Chill  v.  Hornish  etal 454 

AGEEEMENT. 
See  Justice  OF  THE  Peace,  21.  Usu- 
ry, 2.  Vendor  and  Purchaser,  6. 

ALTEKATION. 
See  Inquiry,  Writ  of,  2. 

AMENDMENT. 

See  Appeal,  3,  5.    Indictment,  8. 

Eeplevin,  4,  5.    Verdict,  2. 

1.  If  land  be  sold  on  execution  which, 
as  to  the  amount,  varies  from  the 
judgment,  the  purchaser  or  person 
claiming  under  him  may  have  the 
execution  amended  by  the  judgment. 
— Doe  d.  Wilkins  v.  iv!we  et  al 263 

2.  A  mistake  in  the  amount  of  an  exe- 
cution is  amendable,  at  any  time,  by 
the  judgment.  —  31' Call  v.  Trevor 
etal 496 

ANOTHER  ACTION  PENDING. . 
See  Evidence,  28.  Mortgage,  1. 
The  pendency  of  a  subsequent  suit 
cannot  be  pleaded,  either  in  bar  or 
abatement,  to  a  pi-ior  suit  for  the 
same  cause.  —  Sherwood  v.  Ham- 
mond  504 

ANSWER  TO  BILL  OF  DISCOV- 
ERY. 
See  Evidence,  21. 

APPEAL. 

See  Docket-Fee.  Executors  and 
Administrators,  2,  3,  16,  17. 

1.  In  the  case  of  an  appeal  to  the  Cir- 
cuit Court,  from  the  judgment  of  a 
board  of  county  commissioners,  the 
cause  must  be  re-tried  on  the  merits ; 
and  it  will  be  presumed  by  the  Su- 
preme Court  to  have  been  so  re- 
tried, if  the  record  show  nothing  to 
the  contrary,  and  the  Circuit  Court 
have  given  a  final  judgment  in  the 
case. — Hedley  v.  The  Board  of  Com- 
missioners, &c 116 


2.  The  Circuit  Court  overruled  tbe  ap- 
pellee's motion  to  dismiss  an  appeal. 
The  motion  was  founded  on  tbe  affi- 
davit of  d  tliii-d  person  of  his  belief 
that  the  appeal-bond  was  not  exe- 
cuted within  the  time  reijuired  by 
the  statute.  The  record  and  bond 
showed  on  their  face  that  the  bond 
was  executed  and  filed  in  time. 
Held,  that  the  motion  was  correctly 
overruled.— il/a^a6y  v.  Hinkslon.. 127 

3.  The  transcript  of  a  justice,  on  an 
appeal  to  the  Circuit  Court  by  the 
plaintiffj  was  as  follows :  "  Given 
tmder  my  hand  and  seal;"  to  which 
were  affixed  the  signature  and  seal 
of  the  justice.  A  good  statement 
of  demand  and  appeal-bond  were 
sent  up,  but  the  transcript  did  not 
state  that  an  appeal  had  been  taken. 
Held,  that  on  the  motion  of  the 
plaiutif}',  the  justice  might  be  re- 
quired to  amend  his  transcript ;  but 
if  no  motion  to  that  effect  was  made, 
the  appeal,  but  not  the  action,  might 
be  dismissed  on  the  defendant's  mo- 
tion.—Boiles  V.  Barnes 176 

4.  If  an  appeal  from  a  justice's  judg- 
ment was  not  objected  to  in  the  Cir- 
cuit Court  for  being  taken  too  late, 
the  Supreme  Court  will  presume — 
the  record  not  showing  the  contrary 
— that  the  appeal  was  taken  in  time. 
—Maxam  et  al.  v.  Wood 297 

5.  If,  on  an  appeal  to  the  Circuit 
Court,  the  statement  of  demand  filed 
before  the  justice  be  amended  in 
substance,  the  plaintiff'  must  pay 
the  costs  which  had  previously  ac- 
crued  Ibid. 

6.  If  the  papers  in  an  appeal  from  the 
judgment  of  a  justice  be  not  filed  in 
time,  the  appellee  may,  for  that  rea- 
son, have  the  appeal  dismissed  on 
motion  ;  but  if,  without  making  the 
objection,  he  go  to  trial  on  the  mer- 
its, the  objection  is  waived. — Dough- 
erty V.  Mason 432 

7.  The  transcript  filed  by  a  justice  on 
an  appeal  did  not  state  that  the  ap- 
peal had  been  prayed  for  or  granted. 
The  judgment  was  rendered  on  tlie 
21st  of  June,  1836,  and  the  tran- 
script, appeal-bond,  &c.,  were  filed 
on  the  third  of  August  following. 
Held,  that  the  filing  of  the  transcript, 
&c.,  was  sufficient  evidence,  prima 
facie,  that  the  appeal  had  been  duly 
prayed  for  and  granted.  Held,  also, 
that  if  the  appeal-bond  so  filed  be 
insufficient,  a  new  one  may  be  filed. 
Humble  v.  Williams 473 
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8.  The  objection  to  an  appeal  from  the 
judgment  of  a  justice,  that  the  pa- 
pers were  not  filed  in  time,  may  be 
waived  by  the  appellee Ibid. 

9.  If  a  plaintifl'  without  objection  en- 
ter into  a  new  trial  before  a  justice, 
which  had  been  irregularly  granted 
to  the  defendant,  and  obtain  a  judg- 
ment, from  which  the  defendant  ap- 
peals— the  irregularity  in  grunting 
the  new  trial  is  no  cause  for  dismis- 
sing the  appeal. — Jones  v.  Hodman 
etal .....492 

10.  An  appeal-bond  is  not  objection- 
able merely  because  the  condition 
is,  inter  alia,  for  the  payment  of  all 
costs  that  have  or  shall  accrue,  &c., 
instead  of  a7id  shall  accrue,  &c. — 
IlCall  V.  Trevor  et  al ..496 

11.  An  appeal  will  not  be  dismissed 
for  the  insufficiency  of  the  appeal- 
bond,  if  a  good  bond  be  filed  on  the 
calling  of  the  cause Ibid. 

12.  A  defendant  having  appealed  from 
the  judgment  of  a  justice,  filed  in 
the  Circuit  Court  two  special  })leas 
in  bar,  upon  which  issues  were 
joined.  Verdict  and  judgment  for 
the  defendant.  The  judgment  was 
reversed  by  the  Supreme  Court, 
and  the  cause  remanded  for  an- 
other trial.  Afterwards,  the  plain- 
tiiF  moved  the  Cii-cuit  Court  to 
reject  the  pleas,  because  they  were 
not  filed  until  after  the  appeal,  but 
the  motion  was  overruled.  He  also 
moved  to  dismiss  the  appeal,  on  the 
ground  that  the  justice  had  not 
filed  the  pajjers  in  time.  This  mo- 
tion was  also  overruled.  Held,  that 
the  motions  were  made  too  late,  and 
were  therefore  correctly  overruled. 
Abd  V.  Burgett 511 

APPEAL-BOND. 

See  Appeax,,  7,  10,  11.    Executors 

AKD  Admenistkators,  2,  3. 

APPEAKANCE. 
See  Arbitration,  2.  Docket-Fee.  1. 

APPEENTICES. 

See  Infant,  3,  4.     Overseers  of 

THE  Poor. 

AKBITRATION. 

See  Witness,  2,  3. 
1.  An  award  in  the  plaintiff's  favour 
cures  the  same  defects  in  the  declar- 
ation, which  would  be  cured  by  a 
verdict — Dickerson  v.  Hays 44 


2.  The  want  of  notice  of  the  time  and 
place  of  the  meeting  of  the  arbitra- 
tors is  no  objection  to  an  award,  pro- 
vided the  party  appeared  and  was 
heard  before  the  arbitrators Ibid. 

3.  The  arbitrators  to  whom  a  cause 
pending  in  the  Circuit  Court  is  re- 
ferred need  not  be  sworn Ibid. 

4.  In  the  case  of  such  a  reference,  the 
award  must  be  filed,  approved  of 
by  the  Court,  and  recorded,  and  a 
scire  facias  be  issued,  &c.,  before 
the  rendition  of  judgment  on  the 
award Ibid. 

5.  At  common  law,  any  persons, 
though  no  suit  was  pending,  might 
submit  their  matters  of  ditierence 
to  arbitrators  ;  and  their  agreement 
for  the  purpose  might  be  without 
writing,  or  by  writing  either  with  or 
without  seal. — Titus  v.  Scantling 
et  ux 89 

6.  The  arbitration-bonds,  at  common 
law,  contained  no  agreement  that 
the  submission  should  be  made  a 
rule  of  Court Ibid. 

7.  The  English  statute  of  William 
III,  and  the  statutes  of  Ohio  and 
Indiana,  relative  to  arbitration,  au- 
thorize the  insertion  of  such  an 
agreement  into  arbitration-bonds, 
and  thus  provide  for  a  remedy  by 
attachment  against  the  defaulting 
party;  but  at  the  same  time,  these 
statutes  do  not  impair  the  validity 
of  arbitration-bonds  which  do  not 
contain  the  agreement ;  and  an 
action  of  debt  still  lies  on  such 
bonds  at  common  law Ibid. 

8.  Trespass  vi  et  armis.  Plea,  not 
guilty.  At  the  October  term,  1833, 
the  cause  by  a  rule  of  Court  was  re- 
ferred to  ai'bitration.  At  the  October 
term,  1S34,  the  arbitrators  returned 
their  award,  by  which  they  merely 
say  that  they  find  for  the  defendant. 
The  plaintiff  being  then  called  and 
not  answering,  the  suit  was  dis- 
mis.sed  at  his  costs.  The  plaintiff 
sued  out  a  writ  of  error,  and  the 
judgment  was  affirmed  with  costs. 
M'Cracken  v.  Gregory 128 

9.  Awards  before  justices  of  the  peace 
may  be  set  aside  by  the  Circuit 
Court  for  mistakes  of  the  arbitra- 
tors in  matters  of  law;  and  such 
mistakes  may  be  proved,  under  the 
statute,  by  extrinsic  evidence. — Clay- 
pool  V.  Miller 163 

10.  To  an  action  on  an  award,  the 
defendant  })leaded  that  there  was  no 
such  award  as  alleged.     Held,  lliat. 
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by  the  statute,  the  plea,  should  be 
sworn  to. — Dickerson  v.  Tyner...'2r>o 

11.  If  when  a  suit  is  pending,  the 
parties,  by  their  bond,  submit  the 
cause  to  arbitration,  the  successful 
party  is  not  contined  to  the  statut- 
ory remedy  of  having  the  award 
made  the  judgment  of  the  Court ; 
but  he  may  sue  on  the  award. ..i6id. 

12.  An  award  that  one  of  the  parties 
shall  pay  to  the  other  a  certain  sum 
of  money,  can  not  be  objected  to  as 
not  being  final Ibid. 

1 3.  Arbitrators  may,  by  virtue  of  the 
statute,  award  the  costs  of  the  refer- 
ence, though  the  agreement  to  sub- 
rait  be  silent  on  the  subject Ibid. 

14.  An  executor  or  administrator  may 
maintain  an  action  on  an  award, 
though  the  matters  submitted  arose 
out  of  tort Ibid. 

15.  If  the  subject  of  difference  in  a 
suit  pending  in  the  Circuit  Court  be 
referred  to  arbitration,  the  award, 
if  no  time  for  making  it  be  fixed, 
should  be  returned  to  the  next  term 
of  the  Court;  and  if  it  be  not  so 
returned,  the  plaintiff  may  have  the 
cause  tried  as  if  no  reference  had 
been  made. — Minion  v.  J/oore...315 

AEBITEATION-BOND. 
See  Arbitration,  6,  7. 

ARREST  OF  JUDGMENT. 
An  indictment  charged  that  the  de- 
fendant did  feloniously  stal,  take 
and  carry  away,  one  watch  of  the 
value  of  five  dollars,  &c.  Plea,  not 
guilty.  Verdict,  "  We  find  the  de- 
fendant guilty  of  petit  larceny,  and 
that  he  be  imprisoned,"  &c.  Motion 
in  arrest  of  judgment  overruled, 
and  judgment  on  the  verdict.  Held, 
that  the  use  of  the  word  stal  instead 
of  steed,  was  not  a  suflicient  cause  to 
arrest  the  judgment;  but  that  the 
verdict  did  not  authorize  the  judg- 
ment, as  the  defendant  might  have 
been  guilty  of  petit  larceny  without 
being  guilty  of  the  larceny  charged 
in  the  indictment. —  Wills  v.  The 
Stale 457 

ASSAULT  AND  BATTERY. 

A  charge  of  an  assault  and  battery 
with  intent  to  kill,  is  only  a  charge 
of  an  assault  and  battery ;  the  words 
"  with  intent  to  kill "  being  surplus- 
age.— Sweetser  et  al.  V.  The  State..528 

ASSESSMENT-ROLL. 
See  EviDKNCE,  14. 


ASSIGNMENT. 

See  Bond,  Single,  1.  Justice  op  thb 
Peace,  18.  Land  Officu  Certi- 
ficate, 1,  2,  3.  Lien,  2.  Mort- 
gage, 7,  13.  Patent  Right,  2. 
Pleading,  18.  Promissory  Notes, 
1,  8,  15,  IG.    Sale  of  Goods,  4. 

No  particular  form  is  necessary  to 
constitute  an  assignment,  in  equity, 
of  a  chose  in  action ;  and  the  assign- 
ment in  such  case  may  even  be  by 
l)arol. — Slui^ghler  v.  Foiist  et  aZ... 379 

ASSIGNMENT    OF    BREACHES. 
See  Attachment,  3.    Bastardy,  4. 

Justice  of  the  Peace,  5,  6,  8. 

Practice,  1.    Sheriff's  Bond,  1. 

ASSUMPSIT. 

/See Contract,  1.  Interest,!.  Lan. 
Office  Certificate,  2.  Money 
HAD  AND  Received.  Pleading 
1,  4,  7.  Vendor  and  Purchaser, 
5. 

1.  If  a  party  having  covenanted  to 
perform  certain  work,  has  performeu 
it,  but  not  agreebably  to  the  cove- 
nant, the  person  for  whom  it  was 
done  may,  either  expressly  or  im- 
pliedly, render  himself  liable  in  as- 
sumpsit for  the  work  done.— Can^y 
V.  Ingersol 493 

2.  The  special  agreement  in  such  case 
is  admissible  evidence  for  the  plain- 
tiflf  to  prove  the  value  of  the  ser- 
vices rendered Ibid. 

ATTACHMENT. 

See  Arbitration,  7,    Oh.lncery  3. 
Trespass,  20. 

1.  It  was  stated  in  the  condition  of 
an  attachment-bond,  that  the  at- 
tachment had  issued,  and  the  con- 
dition was  set  ont  in  a  declaration 
on  the  bond.  Held,  on  general  de- 
murrer, that  a  plea  denying  that  the 
attachment  had  issued,  was  inad- 
missible.— Love  V.  Kidwell  el  aL.5oS 

2.  Whether  the  pendency  of  an  at- 
tachment-suit can  be  pleaded  to  an 
action  on  the  attaCliment-bond  ? — 
quaere Ibid. 

3.  The  declaration  in  a  suit  oi'  an  at- 
tachment-bond .stated  the  condition 
of  the  bon-d  to  be,  that  the  plaintiff 
should  duly  prosecute  the  writ,  and 
pay  all  damages  which  the  defend- 
ant might  sustain  should  the  pro- 
ceedings be  oppressive.  The  broach 
assigned  was,  that  though  the  writ 
issued,   and   the   proceedi>igs  were 
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wrongful  and  oppressive,  the  de- 
fendant had  not  paid  the  penalty 
of  the  bond.  Held,  on  general  de- 
murrer, that  the  breach  was  insuffi- 
cient  Idid. 

ATTACHMENT-BOND. 
See  Attachment. 

ATTESTING  WITNESS. 
See  Evidence,  30. 

ATTOENEY. 
See  Depositions,  2. 

AWAED. 
See  Abbiteation,  1,  2,  4,  8  to  15. 

B 

BAIL. 
It  is  no  defense  to  a  suit  against  spe- 
cial bail,  when  sued  on  their  recogn- 
izance, that  the  proceedings  against 
their  principal  are  erroneous. — Cut- 
ahaw  V.  Birge  et  al 511 

BAILMENT. 
See  Deposits  in  Bank,  3. 

BANK  NOTES. 
See  Deposits  in  Bank.    Trover,  7. 

1.  Where  bank  notes  have  been  ob- 
tained from  the  owner  by  means  of 
a  forgery,  and  have  been  received 
by  a  third  person  bona  fide,  for  value 
and  without  notice,  the  claim  of 
such  third  person,  if  he  was  guilty 
of  gross  negligence  in  taking  the 
notes,  must  yield  to  that  of  the  orig- 
inal owner. — Coffin  v.  Anderson..'d%b 

2.  A  obtained  certain  bank  notes  from 
a  bank  by  means  of  a  forgery,  and 
afterwards  exchanged  them  with 
another  bank  and  with  individuals 
for  other  bank  notes.  Held,  that 
the  bank  imposed  on  by  the  forgery 
was  entitled  to  the  last  mentioned 
bank  notes,  which  were  in  A's  pos- 
session and  had  been  received  by 
him  as  aforesaid,  as  its  property. 

Ibid. 
BAEON  AND  FEME. 
See  Husband  and  Wife. 

BASTAEDY. 
1.  When  a  justice  of  the  peace  binds 
a  person  in  a  recognizance  to  the 
Circuit  Court  to  answer  an  accusa- 


tion of  bastardy,  the  original  re- 
cognizance should  be  filed  by  the 
justice  in  the  Circuit  Court. — The 
State  V.  Lewis 20 

2.  It  is  no  objection  to  such  a  recog- 
nizance, that  is  entered  into  by  a 
third  person  and  not  by  the  party 
himself. Ibid 

3.  The  condition  of  a  penal  bond  exe- 
cuted by  A  and  another,  recited  that 
A  had  been  adjudged  by  the  court 
to  be  the  father  of  a  bastard  child, 
of  which  H  was  the  mother,  and 
had  been  ordered  by  the  court  to  pay 
a  certain  sum  to  the  mother,  and 
certain  other  sums  to  the  clerk  of 
the  court  lor  the  use  of  the  person 
who  should  afterwards  support  the 
child,  and  then  stated  that  if  the 
several  sums  should  be  so  paid  the 
bond  should  be  void,  otherwise  in 
force.  Held,  that  the  bond  thus 
taken  to  secure  a  compliance  with 
the  order  of  the  court,  is  authorized 
by  the  statute. — Trimble  et  al.  v.  The 
State 42 

4.  If  a  declaration  in  such  case,  set- 
ting out  the  condition  and  assigning 
breaches,  be  demurred  to  and  the 
demurrer  be  sustained,  the  judg- 
ment on  demurrer  should  be  inter- 

^  locutory  only ;  and  the  truth  of  the 
breaches  and  the  amount  of  the 
damages  should  be  determined  by  a 
jury.  After  that,  final  judgment 
may  be  rendered  for  the  penalty 
with  costs,  and  execution  be  award- 
ed for  the  damages  assessed  with 
costs Ibid. 

5.  If  the  judgment  of  a  justice,  in  a 
case  of  bastardy,  be  rendered  against 
the  defendant  in  his  absence,  and  be 
not  complied  with,  the  justice  must 
certify  the  case  to  the  Circuit  Court 
for  a  final  determination.  And  if, 
in  such  case,  the  defendant  reside 
in  another  county,  the  process  for 
his  appearance  in  the  Circuit  Court 
to  answer  the  charge  may  be  direc- 
ted to  the  county  in  which  he  re- 
sides.— Allen  V.  The  State 12^ 

6.  The  Circuit  Court,  in  such  a  case, 
may  render  a  judgment  for  such 
sum  or  sums  of  money  as  it  thinks 
proper  for  the  maintenance  of  the 
child,  and  also  a  judgment  for  costs; 
but  the  damages  for  the  seduction 
of  the  mother,  or  the  expenses  of 
her  lying-in,  are  not  recoverable  in 
this  prosecution Ibid. 

7.  In  prosecutions  for  bastardy,  under 
the  statute  providing  for  the  support 
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of  illegitimate  children,  it  must  ap- 
pear that  the  mother  of  the  child 
was  unmarried  and  a  resident  of  the 
St&te.— Smith  V.  The  State 188 

8.  A  justice's  transcript  in  a  case  of 
bastardy  stated,  that  the  justice  had 
adjudged  the  defendant  to  be  the 
father  of  the  child,  and  had  recog- 
nized him  to  appear  in  the  Circuit 
Court ;  but  it  omitted  to  state  that 
the  defendant  had  failed  to  compen- 
sate the  mother.  lield,  that  the  Cir- 
cuit Court  ought  not,  for  that  omis- 
sion in  the  transcript,  to  discharge 
the  defendant  from  his  recognizance. 
Held,  also,  that  if  the  compensation 
had  been  made,  bond  given,  &c., 
the  same  might  be  pleaded  in  the 
Circuit  Court  in  bar  of  the  accusa- 
tion.—TAe  State  V.  Allen 269 

9.  The  mother's  affidavit  in  such  case 
need  not  state  that  she  is  resident  in 
the  county,  or  that  the  child  was 
born  there,  or  that  it  is  alive...  Jiici!. 

10.  After  the  defendant's  discharge 
from  his  recognizance  in  such  case, 
it  is  too  late  for  a  motion  on  the  part 
of  the  State  to  have  the  recognizance 
forfeited Ibid. 

11.  Any  unmarried  woman  resident 
in  the  State,  may  make  complaint 
before  a  justice,  under  the  statute, 
against  the  father  of  her  bastard' 
child,  without  regard  to  the  place 
where  the  child  was  born. — Cooper 
V.  The  State 316 

12.  The  court  in  ordering  the  father 
of  such  child  to  make  certain  pay- 
ments for  its  maintenance,  should 
not  direct  an  execution  to  issue  in 
case  of  non-payment Ibid. 

13.  Upon  an  order  for  such  payments, 
a  scire  facias  or  an  action  of  debt 
may  be  sustained  by  the  party  enti- 
tled to  the  money Ibid. 

BEARER. 
See  Promissory  Notes,  17. 

BEST  EVIDENCE. 
See  Evidence,  2,  7,  13,  14,  23,  27. 

BETTING. 

See  Wagers. 

BILL  OF  EXCEPTIONS. 
See  Record,  2. 

BILL  OF  LADING. 
Sec  Carriers,  1.     Evidence,  9,  10. 


Sale  of  Goods,  4. 


BILL  OF  SALE. 
See  Right  of  Property,  Triax  of,  3. 

BOARD   OF   COUNTY   COMMIS- 

SIGNERS. 

See  CounTY  Commissioners,  Board 

of. 

BOND,  SINGLE. 

See  Evidence,  5,  6  Lex  Loci,  2. 
Pleading,  2.  Vendor  and  Pur- 
chaser, 3,  8. 

1.  An  assignment  on  a  sealed  note  of 
the  balance  due,  (part  having  been 
paid  and  the  payment  indorsed,) 
was  held  good. — Barnett  et  at.  v. 
Spencer 206 

2.  A  sealed  note  given  to  an  agent  by 
the  claimant  of  a  tract  of  land,  in 
consideration  of  the  payee's  agree- 
ment to  abandon  the  prosecution  of 
a  claim  to  the  land,  which  he  had 
undertaken  to  prosecute  for  bis  prin- 
cipal, is  fraudulent  and  void.../6id. 

3.  The  general  issue,  or  a  plea  of  fail- 
ure of  consideration,  to  an  action  of 
debt  on  a  sealed  note  by  the  payee, 
does  not  put  in  issue  the  plaintifl''8 
property  in  the  note. — Harris  et  al, 
V.  Smith 550 

4.  The  payee's  possession  of  a  note," 
notwithstanding  an  indorsement  on- 
it  in  full,  is  prima  facie  evidence 
that  the  note  is  his Ibid. 

BOND  WITH  CONDITION. 

See  Appeal,  7, 10, 11.  Arbitration, 
6,  7.  Attachment.  Bastardy,  3, 
4.  Executors  and  Administra- 
tors, 2,  3.  Justice  of  the  Peace, 
3, 5, 6, 8, 13, 14.  Ne  Exeat.  Plead- 
ing, 6.  Practice,  1.  Prison-Lim- 
its.   Sheriff's  Bond. 

BOOKS. 
See  Evidence,  15. 

BOUNDARIES. 

See    Evidence,    19.     Ohio   Riveb. 
School  District. 


CANAL,  WABASH  AND  ERIE. 
See  Wabash  and  Erie  Canal. 

CAPIAS  AD  RESPONDENDUM. 
1.  The  motion  of  a  defendant  to  set 
aside  a  capias  ad  respondendum,  must 
be  made  as  earlv  after  the  return  of 
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the  writ  as  is  convenient  and  prac- 
ticable, according  to  the  rules  of  the 
rules  of  the  court;  and  before  he 
has  taken  any  step  in  the  defense 
of  the  suit— Wibright  v.  Wise. ..137 
2.  If  a  capias  ad  respondendum,  con- 
cluding with   the  words  "Witness 

A.  B.,  clerk  of  the  Circuit 

Court,"  &c.,  be  in  every  respect  for- 
mal, except  that  it  have  not  the 
clerk's  signature  at  the  close  of  the 
teste — it  is  sufficient  under  the  stat- 
ute  Ibid. 


CARKIEKS. 
1.  The  declaration  in  assumpsit  against 
a  common  carrier  by  water,  was  for 
the  non-delivery  of  a  certain  quan- 
tity of  salt  and  steel,  which  he  had 
received  to  be  carried,  &c.  HeM, 
that  a  bill  of  lading  in  which  the 
defendant  acknowledged  the  receipt, 
not  only  of  the  salt  and  steel  but 
also  of  certain  other  articles — was 
not  objectionable  as  evidence  on  the 
ground  of  variance. —  Wallace  v.  Vi- 
9'  260 

2.  Held,  also,  that  as  the  suit  was  for 
the  non-delivery  of  the  goods,  and 
was  not  brought  until  two  years  after 
the  defendant  had  received  them — 
it  was  no  defense  to  the  suit,  that 
the  river  on  which  the  goods  were 
to  be  carried,  was,  for  four  months 
after  they  were  received,  too  low  for 
the  navigation  of  the  defendant's 
boat 2(y{^ 

3.  Held,  also,  that  the  measure  of  dam- 
ages in  such  case,  if  the  plaintiff 
succeed,  is  the  wholesale  value  of 
the  goods  at  the  place  to  which  they 
were  to  be  carried — deducting  the 
price  of  freight Jbid. 

4.  To  sustain  a  suit  against  a  carrier 
for  an  injury  to  the  goods  carried, 
the  goods  must  belong  to  the  plain- 
tiff at  the  time  of  the  injury. — La^u 
V.  Hatcher 364 

CHALLENGE. 
\.  A  petit  juror,  in  a  criminal  case, 
being  challenged,  and  examined  on 
his  voire  dire,  testified  that  he  had 
formed  and  expressed  an  opinion  as 
to  the  guilt  of  the  defendant  from 
report;  that  he  had  heard  no  wit- 
ness as  he  knew  of  speak  of  the  trans- 
action ;  that  he  lived  18  miles  fi-om 
the  neighborliood  of  the  defendant, 
and  had  not  been  there  since  the 
alleged  commission  of  the  offense. 
Held,  tliat  the  challenge  was  not  sus- 
tained.—JliTGVesf^r  V.  The  State...l01 

Vol.  IV.— 40  (62 


2,  A  juror  may  be  asked  on  the  voire 
dire,  in  a  civil  asf  well  as  in  a  crim- 
inal case,  whether  he  has  formed  or 
expressed  an  opinion  on  the  merits 
of  the  cause. — liaise  v.  Sev;ell...4-i7 

3.  On  the  trial  of  an  indictment,  three 
jurors  may  be  challenged  peremp- 
torily on  the  part  of  the  State,  but 
no  more. —  WUey  v.  The  State 458 

CHANCERY. 
See  Assignment.  Divorce,  2.  Exe- 
cutors AND  Administrators,  5. 
Exhibits.  Fraudui^ent  Convey- 
ance. Infant,  2.  Jurisdiction, 
4.  Mortgage,  7,  8,  9.  New  Trial, 
1.    Vendor  and  Purchasek,  1. 

1.  The  proper  mode,  under  our  stat- 
ute, of  objecting  to  the  validity  of  a 
plea  to  a  bill  in  chancery,  is  by  a 
motion  to  have  the  plea  set  down  for 
argument;  but  the  mere  circum- 
stance  that  the  plea  was  set  down 
for  argument  on  a  demurrer  to  it, 
instead  of  on  such  a  motion,  cannot 
be  assigned  for  error.— Eaymond  et 
al.  V.  Simonson 77 

2.  A_  court  of  chancery  mav  take  the 
opinion  of  a  jury  as  to  any  of  the 
facts  in  controversy  between  the  par- 
ties, whenever  it  thinks  proper  to  do 
so. — Bay  et  ux.  v.  Doughty  et  aL.llb 

3.  A,  being  indebted  to  B,  absconded, 
leaving  personal  property  in  C's 
hands.  C,  afterwards,  bought  part 
of  the  property  at  an  execution-sale, 
paid  debts  of  A  with  another  part 
of  the  property,  and  retained  the 
residue  for  a  debt  due  to  liimself 
from  A.  Held,  that  without  proof 
of  fraud,  B  could  not  sustain  a  suit 
in  chancery  against  A  and  G;  but 
that  he  might  have  attached  A's 
property  in  C's  hands,  and  might 
also,  by  summoning  C  as  a  ganii- 
shee,  have  secured  any  debt  due  by 
the  latter  to  A.— West  v.  JiPCarty 
et  al... 244 

4.  A  _  bill  in  chancery  containing  a 
claim  against  a  defendant  in  ^his 
individual  capacity,  and  another 
against  him  as  an  heir  for  tho  debt 
of  his  ancestor,  may  be  objected  to 
for  multifariousness  ;  but  the  objec- 
tion must  be  made  before  the  de- 
fendant has  answered  the  bill. — Bry- 
an V.  Blythe  et  al 249 

5.  To  entitle  a  party  to  the  aid  of  a 
court  of  cliancery  to  compel  an  ac 
count  of  rents  and  profits,  he  must 
connect  witli  his  cause  of  couiphrint 
some  peculiar  equitable  ground  for 
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the  interference  of  the  court,  such 
as  fraud,  &c. — Grimes  et  al.  v.  Wil- 
son et  ux.... 331 

6.  Two  persons  joined  in  a  bill  in 
chancery,  each  having  a  separate 
claim  against  the  defendant.  One 
of  the  complainants,  on  account  of 
his  infancy,  had  a  right  to  sue  in 
chancery,  but  the  other  had  no  such 
right.  Held,  on  demurrer,  that  the 
bill  was  insufficient.  Held,  also, 
that  on  sustaining  the  demurrer  in 
such  case,  the  bill  should  not  be  dis- 
missed as  to  the  infant,  but  should 
stand  over  in  order  that  he  might 
strike  the  name  of  the  other  com- 
pkiinant  from  the  bill Ibid. 

7.  The  jurisdiction  of  courts  of  equity, 
in  matters  of  account,  has  been 
gradually  enlarged,  until  it  has  be- 
come concurrent  with  that  of  com- 
mon law  courts,  to  an  almost  unlim- 
ited extent,  over  the  mutual  deal- 
ings of  parties,  even  when  those 
dealings  consist  of  items  of  a  purely 
legal  character. — Cummins  v.  White 
etal 356 

8.  Courts  of  equity,  however,  have  no 
jurisdiction  over  accounts  where 
there  is  but  one  item  on  a  side,  or 
where  there  is  no  mutuality  of 
dealing  and  a  discovery  is  not  re- 
quired  Ibid. 

9.  In  matters  of  account  which  are 
mutual  and  complicated,  or  where  a 
discovery  is  required,  or  a  multipli- 
city of  suits  wUl  be  avoided,  or  the 
remedy  at  law  is  not  full  and  ade- 
quate, or  fraud,  accident  or  mistake 
is  connected  with  the  subject,  courts 
of  equity  have  jurisdiction ;  but 
where  none  of  these  characteristics 
exist,  the  mutual  dealings  of  the 
parties  result  in  causes  of  action, 
mattera  of  set-off,  &c.,  cognizable 
only  at  law Ibid. 

10.  Courts  of  equity  sometimes  pro- 
tect a  creditor  against  ,the  effects  of 
the  insolvency  of  his  debtor,  where 
there  are  mutual  credits  and  the 
law  furnishes  no  adequate  remedy, 
by  decreeing  a  set-off. Ibid. 

11.  A  defendant  in  a  suit  at  law,  who 
confesses  judgment  reserving  equity, 
«fec.,  has  no  right  to  proceed  in 
chancery  for  his  demand  against  the 
plaintiff,  which  he  would  not  have 
had  without  such  reservation... /6(d. 

12.  An  objection  that  the  Court,  whe- 
ther of  law  or  equity,  has  no  juris- 
diction over  the  subject-matter  in 
controversy,  may  be  made  at  any 
stage  of  the  suit Ibid. 


13.  If  a  party,  with  full  knowledge  of 
the  facts,  voluntarily  pay  an  unjust 
debt  which  is  attempted  to  be  en- 
forced against  him  by  legal  proceed- 
ings, he  can  not  afterwards  recover 
it  back  either  at  law  or  in  e(juity ; 
a  fortiori,  if  a  debt  thus  paid  had 
been  previously  in  part  paid,  the 
first  payment  can  not  be  recoveied 
back Ibid. 

14.  If  a  note  upon  which  the  maker 
has  confessed  judgment,  was  ob- 
tained by  fraud  or  mistake,  he  may 
obtain  relief  in  a  court  of  chancery. 

Ibid. 

15.  A  suit  in  chancery  lies  for  an  ac- 
count of  mesne  profits  after  a  recov- 
ery in  ejectment,  if  the  bill  claims 
a  discovery  and  shows  a  right  to  it. 
— Elliott  etal.  V.  Armstrong 421 

16.  Equity  relieves  against  mistakes, 
as  well  as  against  Iraud,  in  a  deed 
or  other  written  contract ;  and  parol 
evidence  is  admissible  to  prove  the 
mistake,  though  it  be  denied  in  the 
answer.  But  equity  will  not  inter- 
pose in  such  case,  unless  there  be 
the  clearest  and  most  satisfactory 
proof  of  the  mistake,  and  of  the 
agreement  between  the  parties. — 
&ray  v.  Woods 432 

CLAIM. 
See  Eight  of  Property,  Trial 

OF,  4. 

COLLECTOE'S  DEED. 
See  Sale  for  Taxes,  2,  3,  4. 

COLLOQUIUM. 

See  SliANDER,  11. 

COMMISSIONS. 

See  Executors  and    Administra- 
tors, 8. 

COMMON  LAW. 

The  common  law,  so  far  as  it  does  not 
interfere  with  the  statutes  of  a  State, 
must  be  presumed  to  be  in  force 
within  such  State.'^ — Titv^  v.  Scant- 
ling et  ux 89 

COMPANY,  UNINCOEPOEATED. 

1.  An  unincorporated  company  can 
not  sue  'n  the  name  of  the  firm. — 
Davis  Y.'Hubbard  et  al 50 

2.  If  an  unincorporated  company  sue 
in  the  name  of  the  firm,  the  suit  will 
be  dismissed  on  motion.^jHtigAes  T. 
Walker  et  al 60 
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8.  When  a  suit  is  properly  brought  by 
the  persons  composing  the  lirm  of 
A  &  Co.,  and  a  note  payable  to  the 
firm  is  filed  as  the  cause  of  action, 
the  plaintiffs  should  enter  a  sugges- 
tion on  record,  that  the  promise  was 
made  to  the  plaintifis  by  the  name 
o{  A&  Co Ibid. 

COMPETENCY. 

See  Right  of  Property,  TRiAii  of,  2. 

WiL'NtsS,  1,  3  to  7,  9  to  11. 

COMPLAINT. 

See  Forcible  Entry  and  De- 
tainer, 1. 

COMPUTATION  OF  TIME. 
See  Time,  Computation  of. 

CONCUERENT  ACTS. 

See  Covenants.    Vendor  and  Pur- 
chaser, 13,  14. 

CONDITION  PRECEDENT. 
See  Promissory  Notes,  11. 

CONFESSION  OF  JUDGMENT. 
See  Justice  of  the  Peace,  10, 11. 

CONSIDEiJ^TION. 
See  Bond,  Single,  2.  County,  2, 
Covenants.  Patent  Right,  2. 
Pleading,  21.  Promissory  Notes, 
3  to  7,  9,  10,  11,  13,  16,  19.  Ven- 
dor AND  Purchaser,  3,  7,  8. 

1.  Declaration  against  the  defendant 
for  not  performing  certain  work 
agreeably  to  his  contract,  without 
showing  that  he  was  to  have  any- 
thing for  the  work,  contains  no 
cause  of  action. — Poundstone  v.  Lew- 
ark  et  al 173 

2.  Although  a  note  given  in  part  pay- 
ment of  certain  real  estate,  be  due 
before  the  time  appointed  for  the 
execution  of  the  deed,  yet,  if  suit 
on  the  note  be  not  commenced  until 
after  tho  time  when  the  deed  was 
to  be  executed,  the  defendant  may 
plead  in  bar  that  the  plaintiff  did 
not,  on  the  day  fixed  by  the  contract 
for  the  purpose,  execute  or  offer  to 
execute  the  deed. — Cunningham  v. 
Gwinn 341 

S.  If  a  title-bond  be  executed  in  such 
case  bearing  the  same  date  with  the 
note,  they  constitute  one  contract, 
and  the  note  is  subject  to  the  same 
defense  as  if  it  showed,  on  its  face, 
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the  consideration  for  which  it  waa 

given Ibid. 

4.  The  want  of  failure  of  considera- 
tion is  no  defense  to  an  action  of 
debt  on  a  judgment  rendered  in  thia 
State  by  a  justice  of  the  peace. — 
Brown  v.  Truloek 429 

CONSTABLE. 
See  Indictment,  4,  5,  6. 

CONSTITUTIONAL  LAW. 

See  Divorce,  2.  Former  Acquit- 
tal. Jury,  5,  6.  Merchandise, 
Foreign.  Recorder,  1.  Seats 
OP  Justice.  Wabash  and  Erie 
Canal,  2. 

CONTINUANCE. 

The  plaintifi''s  withdrawing  of  a  gen- 
eral demurrer  to  a  plea  in  bar,  and 
filing  a  replication  in  denial  of  the 
plea,  entitle  the  defendant,  under 
the  statute,  to  a  continuance. — Tay- 
Iwetal.y.  Heffne"-. 387 

CONTINUANDO. 

See  Trespass,  4. 

CONTRACT. 

See  Consideration,  1,  2,  3.    Joint 
AND  Several.    Pleading,  7. 

1.  A  person  contracted  to  work  for  a 
year  at  a  certain  stim  per  month  ; 
but  after  working  three  months  and 
ten  days,  he  left  his  employer  and 
sued  him  for  the  work  thus  done. 
It  was  proved  that  the  defendant  had 
manifested  a  disposition  to  get  the 
plaintiff  to  leave  him,  and  had  said 
after  the  plaintiff"  was  gone,  that  he 
was  glad  of  it  as  the  plaintiff"  waa 
worth  nothing.  Held,  that  the  ac- 
tion was  not  sustained. — De  Camp  et 
al.  V.  Stevens 24 

2.  A  contract  by  which  two  persona 
by  name,  describing  themselves  aa 
trustees  of  a  certain  school  district, 
agree  that  the  "  trustees  "  shall  pay 
a  teacher  a  certain  sum  for  his  ser- 
vices, and  which  is  executed  by 
those  persons  in  their  own  names,  ia 
binding  upon  them  individually. — 
Wiley  V.  Sharik  et  al 420 

CONTRACT,  RESCINDiNG  OF. 
See  Contract,  1.    Infant,  4. 


CONVERSION. 
See  Trover,  1,  2,  3,  6. 
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CONVEYANCE. 

See  Evidence,  30,  31.  Fbattdulent 
Conveyance.  Mortgage.  Sale 
FOB  Taxes,  2,  3,  4.  Sheriff's 
Deed.    Treaties,  2. 

CONVICTION. 
See  Former  Conviction. 

COPIES. 

See  Evidence,  11, 18,  23,  27.  Exe- 
cution, 2.  Justice  of  the  Peace, 
19.    Sale  for  Taxes,  1. 

CORPORATION. 

See  Company,  Unincorporated. 

1.  A  corporation  legally  created  in 
any  one  of  the  States,  may  sue  in 
the  courts  of  this  State. — The  Gimqa 
Iron  Company  v.  Dawson 202 

2.  If  the  declaration  aver  that  the 
plaintiffs  are  a  corporation  by  vir- 
tue of  a  certain  statute,  a  plea  deny- 
ing the  existence  of  the  statute  is, 
in  substance,  a  denial  of  the  exist- 
ence of  the  corporation JUd. 

3.  A  person  sued  by  a  corporation  on 
a  contract  made  with  the  plaintiffs 
as  a  corporation,  is  not  estopped 
from  denying  that  the  corporation 
existed  at  the  time  the  suit  was 
commenced.  Quaere,  whether  he  is 
estopped  from  denying  the  existence 
of  the  corporation  at  the  date  of  the 
contract Ibid. 

4.  The  declaration  in  a  suit  brought 
in  a  corporate  name,  need  not  aver 
the  plaintiffs  to  be  a  corporation. — 
Harris  v.  The  Muskingum  Manufac- 
turing Company 267 

5.  The  circumstance  that  a  person  is 
a  member  of  an  incorporated  com- 
pany, gives  him  no  authority  to  re- 
lease a  debt  due  to  the  corpora- 
tion  Ibid. 

6.  A  plea  to  a  suit  by  a  corporation, 
stating  that  the  corporation  had 
been  dissolved  by  the  acts  of  its  mem- 
bers, without  showing  the  causes  and 
manner  of  the  dissolution,  is  insuffi- 
cient  Ibid. 

CORPSE,  DISINTERMENT  OF. 

1.  The  disinterment  of  a  corpse  is  in- 
dictable, if  it  be  done  without  either 
the  consent  of  the  deceased  given  in 
his  life-time,  or  of  his  near  relations 
given  subsequently  to  his  death. — 
The  State  v.  M'Clure 328 

2,  The  indictment,  in  such  case,  need 


not  allege  the  disinterment  to  be 
unlawful. Ibid. 

CORYDON  STEAM-MILL  COM- 
PANY. 

In  a  suit  by  The  Corydon  Steam-Mill 
Coftupany  for  an  installment  on  stock 
subscribed  for  in  the  company,  the 
declaration  should  state  by  whom 
the  subscription  vvas  received,  and 
should  allege  that  notice  to  pay  the 
installment  had  been  given  agreea- 
bly to  the  charter. — The  Corydon 
Steam-Mill  Company  v.  Fell 472 

COSTS. 

See  Appeal,  5.  Arbitration,  13. 
New  Trial,  7.  Security  fou 
Costs. 

Sureties  of  the  peace  were  obtained 
before  a  justice,  but  the  Circuii. 
Court  refused  to  continue  the  de- 
fendant under  recognizance.  Held, 
that  the  complainant  was  not  liable 
for  costs. — The  State  v.  ^ trams... 440 

COUNSEL  FEES 

See  Trespass,  7. 

COUNTS,  RE.JOINDER  OF. 
See  Indictment,  2. 

COUNTY. 

1.  A  county  that  has  illegally  collected 
taxes  in  another,  is  liable  for  the 
money  to  the  individuals  from  whom 
it  was  collected,  but  not  to  the  latter 
county  itself;  and  a  statute  passed 
subsequently  to  the  collection,  di- 
recting the  county  first  above  named 
to  pay  the  money  to  the  other,  can 
not  affect  the  rights  or  liabilities  of 
the  parties. — The  Board  of  Commis- 
sioners, &c.  V.  The  Board  of  Commis- 
gioners,  &c 256 

2.  A  county  order  issued  under  these 
circumstances  by  the  comity  which 
had  made  the  collection  in  favour 
of  the  other  county,  is  without  con- 
sideration  Ibid. 

COUNTY  COMMISSIONERS, 
BOARD  OF. 
See  Appeal,  1.    Recorder. 
An  order  of  the  board  of  county  com- 
mLssioners,  giving  the  collector  of 
the  county  revenue  a  longer   time 
for  payment  of  the  revenue  of  tiie 
year   than    the   law   prescribes,    is 
without  authority  and  wholly  inope- 
rative.— Coman  et  al.  v.  IVie  State. 

241 
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COUNTY  OEDEK. 
See  County,  2. 

COUNTY  KEVENUE. 

8<w  Bounty  Commissioners,  Board 

OF.    Evidence,  14. 

COVENANTS. 

\Vh-'»e,  in  an  agreement  between  two 
parties,  there  are  covenants  to  be 
performed  by  each  at  the  same  time 
and  place,  the  party  who  sues  must 
aver  that  he  has  performed  or  of- 
fered to  perform  his  part,  or  show  a 
legal  excuse  for  his  not  doing  so. — 
Vankirk  v.  Talbot 367 

CRIMINAL  CASES. 
See  Jury,  5,  6.    Nolle  Pbosequi. 

The  prisoner  should  be  acquitted,  in 
all  criminal  cases,  unless  the  tesi- 
mony  satisfy  the  jury,  beyond  a 
reasonable  doubt,  that  he  is  guilty. 
Hiler  v.  The  State 552 

CEOPS. 
See  Pre-emption,  Eight  of. 

D 

DAMAGES. 

8ee  Practice,  1.    Slander,  1,  6,  7, 

9.    Trespass,  7,  8,  15,  16,  18. 

DAMAGES,  MEASUEE  OF. 
See  Capjiiers,  3.    Prison  Limits,  4. 

DEATH. 

See  Abatement,  4.    Justice  of  the 
Peace,  13,  14. 

DEBTOR  AND  CEEDITOE. 
See  Chancery,  3,  10.    Fraudulent 
Conveyance.     Insolvent  Debt- 
ors.   Mortgage.    Principal  and 
Surety. 

DECEEE. 
See  Executors  and  Admdostea- 

TORS,  4. 

DEEDS. 
See  Evidence,  30.  31.    Fraudulent 
Conveyance.    Mortgage.    Sale 
FOR  Taxes,   2,   3,   4.     Sheriff's 
Deed.    Treaties,  2. 

DEFAULT,  JUDGMENT  BY. 

See  Practice,  1,  2,  12.    Record,  1. 

1.  In  the  case  of  a  judgment  by  de- 
fault against  a  defendant,  the  writ 
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and  return  are  a  necessary  part  of 
the  record. — Bliss  v.  Wilson 169 

2.  The  record  in  such  case  must  show 
that  the  defendant  had  notice  of  the 
suit,  or  the  judgment  is  a  nullity. 

Ibid. 

3.  A  judgment  can  not  be  taken  against 
the  defendant  by  default,  if  there  are 
pleas  in  bar  on  file,  upon  which  is- 
sues are  joined. — Harris  v.  The  Mus- 
kingum Manufacturing  Company...267 

DEFENDANT. 
See  Witness,  2. 

DEMAND. 
See  Disseisin.    Limitations,  Stat- 
ute OF,  3.    Probate  Court.   Ven- 
dor AND  PURCHASFJR,  19. 

DEMUEEEE, 

See  Attachment,  1.    Estoppel,  2. 

Practice,  7,  10. 

DEMURRER  TO  EVIDENCE. 
On  a  demurrer  to  evidence,  the  facts 
and  conclusions  which  the  evidence 
conduces  to  prove  are  admitted,  and 
the  Court  may  draw  from  the  evi- 
dence every  inference  which  a  jury 
could  have  reasonably  drawn  from 
it.— Doe  d.  Wilkins  v.  Rue  etal...263 

DEPOSITS  IN  BANK. 

1.  The  receiving  of  bank  notes  in  a 
bank  on  special  deposit,  is  as  much 
a  bank  transaction  as  the  receiving 
of  them  on  general  deposit ;  but  the 
nature  of  these  two  kinds  of  deposits 
is  very  different. — Coffin  v.  Ander- 
son  395 

2.  When  bank  notes  are  received  in 
bank  on  general  deposit,  tliey  be- 
come the  property  of  the  bank,  and 
their  amount  is  a  debt  payable  on 
demand  by  the  bank  to  the  person 
entitled  to  it.  If  payment  in  such 
case  be  afterwards  refused,  the  cred- 
itor's only  remedy  is  an  action  of 
debt  or  assumpsit  against  the  bank. 

Ibid. 

3.  But  if  the  deposit  of  the  notes  be 
special,  there  is  no  change  of  prop- 
erty, and  the  deposit  is  nothing  but 
a  bailment.  The  conversion  of  such 
a  deposit  by  the  cashier  is  a  tortious 
act,  for  which  he  is  individually  li- 
able in  an  action  of  trover IbidL 

DEPOSITIONS. 

See  Witness,  5. 
1.  The  deposition  of  a  prosecuting  at- 
torney of  oue  of  the  circuits  waa 
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taken,  under  the  statute,  to  be  read 
in  evidence  on  the  trial  of  a  cause 
in  another  circuit,  if  the  witness 
should  not  be  able  to  attend.  Held, 
that  the  circumstance  that  the  offi- 
cial duties  of  the  witness,  at  the 
time  of  the  trial,  required  hLs  at- 
tendance at  a  different  place  from 
that  of  the  trial,  was  prima  facie 
sufficient  to  authorize  the  admission 
of  the  deposition. — Coons  v.  Thomp- 
son  8 

2.  A  notice  to  take  depositions  may 
be  served  on  the  attorney,  and  the 
service  may  be  proved  by  his  writ- 
ten acknowledgment. — Coffin  v.  An- 
derson  395 

DESCENTS. 
Under  the  statute  of  1831,  regulating 
descents,  the  widow  of  a  person 
dying  intestate  without  issue,  leav- 
ing a  father,  mother,  brothers  or 
sisters  or  their  descendants,  Ls  enti- 
tled to  only  $100  of  his  personal  es- 
tate, and  one-third  of  that  part  of 
it  which  remains  for  distribution. — 
Hunt  et  ux.  v.  Jordan  et  al 532 

DEVASTAVIT. 

See  Executors  and  AcMmisTEA- 

TORS,  11,  14. 

DILIGENCE. 

See  Evidence,  30.     New  TRiAii,  1. 

Promissory  Notes,  1, 15. 

DISSEISIN. 
In  an  action  of  disseisin,  it  is  not  nec- 
essary to  prove  a  notice  to  quit  or  a 
demand  of  possession,  if  there  be 
no  privity  between  the  parties. — 
Bowser  et  al.  v.  Warren 522 

DISTEESS. 

1.  To  prove  the  issuing  of  a  distress 
warrant  by  a  justice  of  the  peace  on 
a  particular  day,  the  entries  on  the 
subject  in  the  justice's  docket  (the 
docket  being  proved,)  are  compe- 
tent evidence. — Michardson  v.  Vice, 

13 

2  If  a  distress  warrant  prove  to  be 
lost,  parol  evidence  of  its  contents, 
of  its  return,  and  of  the  constable's 
proceedings  under  it,  is  adudssible. 

Ibid. 

3.  It  is  not  necessary  to  the  liability 
of  a  person  for  improperly  taking 
out  a  distress  warrant  that  he  should 
liave  made  an  affidavit  in  order  to 
procure  the  warrant Ibid. 


4.  A  justice  of  the  peace  has  no  au- 
thority, in  the  case  of  a  distress 
warrant,  to  render  a  judgment  for 
the  amount  of  rent  supposed  to  be 
due Ibid. 

5.  The  party  procuring  a  distress  war- 
rant to  issue  is  answerable  for  the 
consequences,  whether  the  rent 
claimed  be  or  be  not  of  such  a  na- 
ture as  to  authorize  the  warrant. 

Ibid. 

6.  If  a  landlord  distrain  and  sell 
goods  for  rent  before  the  same  is 
d&e,  he  is  liable  by  statute  to  an  ac- 
tion of  trespass  on  the  case Ibid. 

DISTKIBUTION. 
See  Descents.    Lex  Loci,  1. 

DIVORCE. 

1.  A  husband  can  not  claim  a  divorce 
on  account  of  the  adultery  of  hia 
wife,  if  he  cohabit  with  her  after 
his  knowledge  of  the  offense. — Phil- 
lips V.  Phillips 131 

2.  According  to  the  statutes  of  1833 
and  1835,  the  courts  of  chancery 
have  exclusive  jurisdiction  in  cases 
of  divorce  ;  tlie  consequence  is,  that 
the  associate  judges  can  not,  consti- 
tutionally, determine  such  a  case  in 
the  absence  of  the  circuit  judge. — 
Smith  V.  Smith 132 

DOCKET  FEE. 

1.  If  an  appeal  to  the  Circuit  Court 
from  the  judgment  of  a  justice,  be 
dismissed  by  the  appellant  in  vaca- 
tion under  the  statute  of  1834,  be- 
fore the  defendant  has  appeared, 
the  appelhuit  is  not  subject  to  the 
payment  of  a  docket  fee.  And  the 
mere  entry  in  the  case  of  an  attor- 
ney's iiame  for  the  defendant  on  the 
issue-docket,  is  not  an  appearance. 
— Cassady  v.  Peid 178 

2.  As  the  amount  in  controversy  in 
such  case  (relative  to  the  allowance 
of  a  docket-fee  j  is  less  than  $20.00, 
the  Supreme  Court  has  no  jurisdic- 
tion of  the  cause Ibid. 

DOUBT. 
See  Criminal  Cases. 

DOWER. 

1.  The  term  messuage,  as  used  in  the 
statute  regulating  dower,  may  in- 
clude a  few  acres  of  land  adjacent 
to  a  dwelling-house,  but  not  a  whole 
farm.  —  Grimes  et  al.  v.  Wilson  et 
ux .331 
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2.  If  a  widow  enter  upon  the  lands  of 
her  deceased  husband,  other  than 
"the  mansion-house  and  messuage 
thereunto  belonging,"  and  appropri- 
ate the  proceeds  to  her  own  use — 
she  is  a  wrong-doer,  and  amenable 
to  the  proprietor  of  the  land  for  the 
ents  and  profits Ibid. 


E 


ELECTION. 

See  Arbitration,  11.    Indictment, 

3.   Vendor  and  Pukchaser,  17. 

EMBLEMENTS 
See  Pre-emption,  Eight  op. 

EQUITABLE  LIEN. 
See  Lien. 

EQUITY. 
See  Chancery. 

EEASURE. 
See  Inquiry,  Writ  of,  2. 

EREOR. 

See  Abatement,  4.  Chancery,  1. 
Evidence,  16.  Nolle  Prosequi, 
2.    Practice,  7. 

If  a  suit  be  brought  to  the  Supreme 
Court  a  second  time  on  appeal  or 
writ  of  error,  the  proceedings  since 
the  cause  was  remanded  can  only  be 
examined.  —  Hobson  v.  Doe  d.  Har- 
per etal 487 


ESCAPE. 
See    Justice    of    the    Peace, 

Prison  Limits. 
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ESTOPPEL. 
See  Attachment,  1.  Corporation,  3. 

1.  When  a  party  makes  admissions  in 
the  condition  of  a  writing  obligatory, 
he  is  estopped  from  denying,  in  a 
suit  on  the  obligation,  the  facts  thus 
admitted.  —  Trimble  et  al.  v.  The 
State •. 435 

2.  If  the  declaration  show  that  the  de- 
fendant is  estopped  to  plead  the  facts 
contained  in  his  plea,  the  plaintiff 
need  not  reply  the  estoppel  but  may 
demur Ibid. 

ESTRAY. 

See  Indictment,  7. 


EVIDENCE. 
Appeal,  2,  7.    Arbitration,  9. 


See 

Assumpsit,  2.  Bond,  Single,  4. 
Carriers,  1.  Chancery,  16.  Crim- 
inal Cases.  Demurrer  to  Evi- 
dence. Depositions.  Distress, 
1,  2.  Execution,  2.  Executors 
and  a.dministrators,  9.  exhib- 
ITS. Former  Conviction.  Gam- 
ing, 1.  Indianapolis,  1.  Inqui- 
ry, Writ  of,  1,  2,  3.  Judgment. 
Jurisdiction,  3.  Justice  op  the 
Peace,  7.  17,  19.  Marriage. 
Money  Had  and  Received,  1,  2. 
Mortgage,  2  to  6,  11,  12.  Onus 
Probandi.  Overseers  of  the 
Poor,  2,  3.  Parties,  1.  Part- 
ners. Practice,  5,  6.  Promis- 
sory Notes,  16,  19.  Eight  op 
Property,  Trial  of,  3.  Sale  fob 
Taxes.  Sheriff's  Deed.  Sher- 
iff's Sale,  1,  2.  Slander,  1,  2,  4, 
6,  7,  9,  12,  13.  Treaties,  1,  3. 
Trespass,  2,6,9, 15  to  19,  21.  Tro- 
ver, 1,  6,  7.  Trust,  2,  3.  Vari- 
ance, 1  to  4,  8.  Vendor  and  Pur- 
chaser, 7.    Witness. 

1.  Evidence  not  relevant  to  the  issue 
is  inadmissible. — Carlton  v.  Idtton..! 

2.  The  contents  of  an  instrument  of 
writing  can  not  be  proved  by  oral 
testimony,  unless  the  absence  of  the 
instrument  be  first  accounted  for. 

Ibid. 

3.  If  a  party  wish  to  introduce  a  writ- 
ten instrument  in  evidence,  which  is 
in  the  hands  of  a  third  person,  he 
must  take  out  a  subpoena  duces  tecum. 

Ibid. 

4.  Scire  facias  by  a  justice  of  the  peace, 
to  show  cause  why  an  execution 
should  not  issue  on  a  judgment,  ren- 
dered by  his  predecessor  in  office 
against  the  defendant.  Plea,  pay- 
ment. Judgment  for  the  plaintiff, 
and  an  appeal  to  the  Circuit  Court. 
Held,  that,  on  the  trial  in  the  Cir- 
cuit Court,  the  defendant  might 
prove  by  parol  that  he  had  paid  the 
judgment  to  the  justice  before  whom 
it  was  rendered — it  being  proved 
that,  at  the  time  of  the  payment,  the 
justice  was  in  office  and  had  the 
docket  in  his  possession,  but  that  he 
had  made  no  entry  in  it  of  the  pay- 
ment.— Morrison  v.  King 125 

5.  The  possession  of  a  bond  by  a  third 
person,  is  a  strong  circumstance  to 
prove  that  he  is  authorized  by  the 
obligee  to  collect  the  money, — Hack- 
leman  et  al.  v.  3Ioat 164 

6.  In  a  suit  on  a  bond  against  the  prin- 
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cipal  and  his  sureties,  the  acknowl-  | 
edgments  of  the  principal  may  be  | 
proved  to  show  his  own  liability ;  | 
but  qucere  whether  they  can  be  con- 
sidered   as   evidence   to   affect   the 
other  defendants Ibid. 

7.  If  the  contents  of  letters  be  the  sub- . 
ject   of    inquiry,  the   letters   theni- 
eeives   must  be  produced  or  their 
absence  accounted  for Ibid. 

8.  If  an  execution  be  proved  to  be  lost, 
its  contents  may  be  proved  by  parol 
evidence. — Nooe  v.  Higdon 184 

9.  A  bill  of  lading  with  no  qualifying 
terms  is  prima  facie  but  not  conclu- 
sive evidence,  that  the  goods  con- 
signed belong  to  the  consignee. — 
Harrison  et  al.  v.  Hixson 226 

10.  The  consignor  of  goods,  in  an  ac- 
tion against  the  carrier  for  their  loss, 
may  introduce  the  bill  of  lading  to 
prove  the  delivery  of  the  goods,  and 
may  then  show  by  parol  testimony, 
that  the  goods  belong  to  himself  and 
not  to  the  consignee Ibid. 

11.  A  transcript  of  the  record  of  a 
judgment  is  not  admissible  as  evi- 
dence, unless  it  have  a  placita  and 
be  legally  authenticated.— Doe  d. 
Maguire  v.  Smith 228 

12.  If  to  an  action  on  a  note  for  the 
payment  of  money,  the  defendant 
plead  a  failure  of  the  consideration, 
setting  out  the  contract  under  which 
the  note  was  given — his  proof  of  the 
contract  must  agree  with  the  descrip- 
tion of  it  in  the  plea. — Gordon  et  al 
V,  Cowger 231 

13.  The  rule  of  law,  that  the  best  evi- 
dence which  the  nature  of  the  case 
admits  of  must  be  produced,  ajiplies 
as  well  to  secondary  as  to  primary 
evidence. —  Coman  et  al.  v.  The  State 

241 

14.  If  in  an  action  against  the  collec- 
tor of  county  revenue,  the  defend- 
ant do  not  produce  the  duplicate  of 
the  Assessment  roll,  upon  notice 
given  him  to  produce  it — the  assess- 
ment roll  in  the  clerk's  office  is  the 
next  best  evidence  of  the  contents 
of  the  duplicate,  and  must  be  pro- 
duced or  its  absence  accounted  for, 
before  parol  evidence  of  the  con- 
tents of  the  duplicate  can  be  re- 
ceived  Ibid. 

15.  The  plaintiff's  books  of  account  in 
which  he  has  charged  the  items  for 
which  he  sues,  are  not  admissible 
evidence  to  support  his  demand. — - 
De  Camp  et  al.  v.  Vandagrift 272 

16.  If  evidence   be   admitted  in  the 


Circuit  Court  without  objection,  its 
admission  can  not  ai'terwards  be  as- 
signed for  error. — Perkins  v.  Smith 

299 

17.  To  prove  what  the  question  in  issue 
in  a  previous  suit  was,  the  complete 
record  of  the  suit,  and  not  a  detached 
special  plea  filed  in  it,  must  be  pro- 
duced.— Foot  V.  Glover 313 

18.  The  seal  of  the  general  land  office, 
and  the  signature  of  the  commis- 
sioner thereof,  to  copies  of  papers, 
required  by  law  to  be  deposited  in 
that  office,  prima  facie  prove  them- 
selves.— Harris  v.  Doe  d.  Bamett  et 
al 369 

19.  If  from  the  expressions  in  a  grant, 
&c.,  respecting  real  estate,  it  is  doubt- 
ful to  what  object  it  refers,  or  it  is 
evident  that  a  mistake  in  the  des- 
cription of  the  boundaries  has  been 
committed,  or  if  the  botmdaries  be 
insufficiently  described  in  it,  extrin- 
sic evidence,  even  parol,  is  admissi- 
ble to  explain  the  instrument. ..iiid. 

20.  The  oath  of  one  of  several  plain- 
tiffs to  tbe  loss  of  an  instrument  of 
writing,  is  sufficient  to  let  in  secon- 
dary evidence  of  its  contents. ../6('d. 

21.  A  paper  purporting  to  be  an  an- 
swer to  a  bill  of  discovery,  and  to. 
have  been  sworn  to  before  a  magis- 
trate in  Kentucky,  was  offered  in  evi- 
dence in  a  suit  at  law.  Held,  that 
to  render  the  paper  admissible  evi- 
dence as  an  answer,  there  should  b& 
proof  of  its  having  been  filed  aa 
such,  of  the  signature  of  the  party 
to  it,  and  of  the  officer  to  the  attes- 
tation. Held,  also,  that  to  its  ad- 
mission as  a  voluntary  affidavit, 
proof  of  the  party's  signature  and 
of  its  having  been  legally  sworn  to, 
was  necessary ;  and  that  as  a  writ- 
ten acknowledgment  of  the  party, 
proof  of  his  signature  was  neces- 
sary to  its  admission. — Doughton  v. 
Tillayet  al 433 

22.  QucBi-e,  whether  the  admissions  of 
one  partner,  made  after  the  dissolu- 
tion of  the  partnership,  are  admis- 
sible evidence  against  the  Unn'L. Ibid. 

23.  In  a  suit  against  a  justice  for  not 
filing  in  time  the  papers, in  an  ap- 
peal, the  best  evidence  of  the  jus^ 
tice's  judgment  is  his  record  or  a 
certified  copy  of  it — not  a  copy,  cer- 
tified by  the  clerk,  of  the  transcript 
filed  in  the  Circuit  Court.- — Mill .  v. 
Barnes 38 

24.  If  an  instrument  of  writing  )t 
set  out  in  the  pleadings  be  offe    i 
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ill  evidence,  its  execution  must  be 
proved. — Smith  v.  Scantling 443 

25.  If  the  plaintiff's  lessor  in  eject- 
ment claim  title  to  the  premises,  as 
a  purchaser  under  a  judgment  and 
execution  against  the  defendant's 
grantee,  the  grantee's  confessions 
made  subsequently  to  the  judgment, 
tending  to  invalidate  the  defendant'o 
deed  to  him,  are  inadmissible  as  evi- 
dence for  the  defendant.  —  JJoe  d. 
Maxwell  V.  Moore 445 

26.  To  a  suit  on  a  promissory  note,  the 
defendant  pleaded  payment  to  a 
third  person  coziformably  to  the 
plaintiff's  written  order,  and  set  out 
the  order  in  the  plea.  The  replica- 
tion, not  sworn  to,  denied  payment. 
Held,  that  under  the  statute,  the  de- 
fendant might  give  the  order  in  evi- 
dence without  proving  its  execution. 
— Early  v.  Fatterson 449 

27.  Semble,  that  the  grantee  of  a  reg- 
istered deed  can  not  give  a  certified 
copy  of  it  in  evidence,  without  ac- 
counting for  the  absence  of  the  orig- 
inal.— Hobson  V.  Doe  d.  Harper  et 
al 487 

28.  In  February,  1837,  if.  sued  ;S'.  in  the 
White  Circuit  Court  in  assumpsit. 
Plea,  non-assimipsit.  On  the  trial, 
<S'.  offered  to  prove  that  in  March, 
1837,  he  sued  H.  before  a  justice  on 
two  promissory  notes;  tliat  H.  proved 
in  that  suit,  as  a  set-off,  the  demand 
now  sued  for ;  that  the  verdict  and 
judgment  being  against  H.  he  ap- 
pealed to  the  White  Circuit  Court ; 
and  that  the  appeal  was  still  pend- 
ing. Held,  that  the  evidence  was 
inadmissible.  —  Sherwood  v.  Ham- 
mond  504 

29.  A  patent  for  United  States  land 
which  appears  to  be  signed  by  the 
president,  countersigned  by  tlie  com- 
missioner of  the  general  land  office, 
and  verified  by  the  seal  of  that  office, 
is  admissible  as  evidence  without 
proof  of  its  execution. — Bowser  et  al. 
V.  Warren 522 

30.  A  deed  with  subscribing  witnesses 
is  not  admissible  in  evidence  on 
proof  of  the  grantor's  hand-writing, 
unless  the  absence  of  the  witnesses 
be  accounted  for,  and  due  diligence 
have  been  used,  without  effect,  to 
procure  proof  of  their  hand-writ- 
ing  Tbid. 

31.  A  conveyance  of  real  estate,  pur- 
porting to  be  executed  to  the  party 
offering  it  in  evidence,  is  not  admis- 
sible, though  it  appear  to  have  been 
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acknowledged  and  recorded,  unless 
its  execution  be  proved Ibid. 

EXECUTION. 
See  Amendment.  Evidence,  8.  Jus- 
tice OF  THE  Peace,  23.  Mort- 
gage, 2,  3,  4.  Parties,  2.  Plead- 
ing, 6.  Keplevin,  9.  Bight  op 
Property,  Trial  of.  Sale  op 
Goods,  5.  Sheriff's  Deed.  Sher- 
iff's Sale.     Trespass,  1,  2. 

1.  One  execution  can  not  be  issued 
upon  two  separate  judgments.— i)oe 
d.  Wilhins  v.  F.ue  et  al 263 

2.  An  execution  when  returned  is  a 
record,  and  may  be  proved  by  a 
copy  certified  under  the  .seal  of  the 
Court. —  Hobson  v.  Doe  d.  Harper 
et  al 487 

3.  A  fien  facias  in  A's  favour  was  de- 
livered to  the  sheriff,  but,  before  it 
was  levied,  another  in  favour  of  S 
was  delivered  to  a  constable  and 
levied.  J.'s  execution  was  then 
levied  on  the  same  property.  Held, 
that  if  B's  execution  be  duly  pro- 
ceeded into  a  sale,  it  has  the  prefer- 
ence; but  if  instead  of  being  so 
perfected,  it  be  recalled,  the  lien  of 
A's  execution  stands  in  force. — il/c- 
Call  V.  Trevor  et  al 496 

EXECUTORS  AND  ADMINIS- 
TRATORS. 
See  Arbitration,  14.  Frauds,  Stat- 
ute OF,  4.  Fraudulent  Convey- 
ance, 2.  Justice  op  the  Peace, 
14.  Land  Office  Certificate. 
Mortgage,  8,  9,  Parties,  2. 
Pleading,  12. 

1.  If  a  widow  continue  in  the  posses- 
sion of  her  deceased  husband's  goods 
and  use  them  as  her  own,  she  is  lia- 
ble as  an  executrix  de  son  tort. — Haw- 
kins V.  Johnson^ 21 

2.  An  adm.inistrator,  in  the  case  of  an 
appeal  from  a  judgment  against  his 
intestate,  executed  an  appeal-bond. 
The  appellee  obtained  a  judgment 
on  the  appeal,  to  be  levied  of  the 
intestate's  goods.  In  an  action  on 
the  appeal-bond,  the  defendant 
jjroved  that  the  estate,  at  the  time 
of  the  judgment  on  appeal,  was 
insolvent.  Held,  that  the  plaintiff 
could  not  recover. — Evans  v.  Adama 
et  al 54 

3.  Qucere,  whether  an  administrator, 
who  appeals  from  a  judgment. 
against  his  intestate,  need  execute 
an  appeal-bond ;  or  whether  such 
bond,  if  executed,  be  obligatorv  '! 

Jhid. 
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4.  The  administrator  of  a  guardian 
was  sued  in  chancery  by  the  admin- 
istrator of  the  ward,  for  money  re- 
ceived by  the  guardian  from  the 
administrator  of  the  ward's  father, 
as  part  of  the  ward's  distributive 
share  of  his  father's  estate.  Held, 
that  a  decree  for  the  complainant  in 
such  case,  should  be  against  the 
goods  of  the  intestate,  and  not  de 
bonis  propriis. — Raymond  et  cd  v.  Si- 
monson 77 

5.  The  final  settlement  of  the  accounts 
of  executors  and  administrators  in 
the  Probate  Court,  is  considered 
pi^imi  facie  correct ;  and  the  settle- 
ment can  only  be  interfered  with,  by 
a  Court  of  chancery,  in  very  clear 
cases  of  mistake  or  fraud. — May  et 
ux.  V.  Doughty  et  al 115 

6.  The  administrator  of  an  adminis- 
trator is  not  administrator  of  the 
first  intestate,  nor  has  he  a  right  to 
administer  any  of  the  goods  of  such 
intestate ;  but  it  is  his  duty  to  make 
a  settlement  with  the  Probate  Court, 
of  the  business  done  by  his  intestate 
in  the  first  adminLstration Ibid. 

7.  If  one  of  the  co-administrators  of 
an  estate  die,  the  administrator  of 
the  deceased  is  the  proper  person  to 
pay  any  balance  due  to  the  estate 
from  such  co-administrator ;  and 
the  surviving  co-administrator  is 
the  proper  person  to  receive  it...Ibid. 

8.  It  appeared,  on  the  settlement  of  an 
estate  in  the  Probate  Court,  that  the 
payments  which  had  been  made 
by  the  administrator,  amounted  to 
$3,010.  Held,  that  an  allowance  to 
the  administrator  of  $180,  as  com- 
missions, was  not  objectionable  as 
being  too  high Ibid. 

8.  The  Probate  Court,  on  the  settle- 
ment of  an  estate  of  which  A  and  B 
were  administrators,  had  charged 
A  with  only  $3,010,  altliough  the 
inventory  and  sale-bill  signed  by 
both  the  administrators  amoiuited  to 
a  much  larger  sum.  Held,  that  the 
record  of  the  Probate  Court,  in  the 
absence  of  all  proof  except  the  in- 
ventory and  sale-bill,  was  conclusive 
proof  that  the  sum  charged  to  A 
was  the  whole  amount  that  had  come 
into  his  hands  to  be  administered. 

Md. 

10.  An  executor  may  be  passive,  by 
not  obstructing  his  co-executor  from 
obtaining  the  assets,  without  making 
himself  responsible  even  to  the  cred- 
itor of  the  testator Ibid. 


11.  The  widow  and  administratrix  of 
A,  being  in  the  nineteenth  year  of 
her  age,  received  from  her  co-ad- 
ministrators, B  and  C,  certain  goods 
as  her  legal  portion  of  her  deceased 
husband's  estate.  Held,  that  in  case 
the  widow  committed  a  devastavit 
of  the  goods,  and  it  be  considered 
that  B  and  C,  by  the  delivery  of 
them  to  her,  had  contributed  to  that 
devastavit,  B  and  C  may  be  liable 
to  the  creditors  of  the  intestate  for 
such  delivery  of  the  goods,  but  they 
can  not  be  liable  for  it  to  the  widow 
herself. Ibid. 

12.  Held,  also,  that  whilst  the  letters 
of  such  infant  administratrix  re- 
mained unsuspended  and  unre- 
voked, the  payments  made  to  her 
by  the  debtors  of  the  intestate,  and 
the  delivery  of  goods  of  the  estate 
to  her  by  her  co-administrators,  are 
to  be  considered  in  the  same  light  as 
if  her  authority  were  undisputed. 

Ibid. 

13.  The  granting  of  letters  of  admin- 
istration is  a  judicial  act,  and  where 
the  Court  granting  them  bas  juris- 
diction, individuals  and  Courts  of 
justice  are  bound  to  respect  the 
authority  of  the  letters,  and  to  pre- 
sume omnia  rite  acta Ibid. 

14.  An  administratrix  took  into  her 
possession  a  part  of  the  assets  with 
the  knowledge  of  her  co-adminis- 
trator, and  converted  tliem  to  her 
own  use.  Held,  that  though  the  ad- 
ministratrix was  a  minor,  her  co- 
administrator was  not  liable  for  tho 
devastavit Ibid. 

15.  An  administrator  is  liable  for  any 
interest  he  may  have  collected  on 
the  debts  due  to  the  estate Ibid. 

16.  A  obtained  a  judgment  before  a 
justice  of  the  peace  against  B,  and 
the  defendant  appealed  to  the  Cir- 
cuit Court.  Whilst  the  appeal  was 
pending,  the  suit  abated  by  the  death 
of  A.  Held,  that  the  administrator 
of  the  deceased  might  revive  the 
suit. — AdaTus  v.  Evans 247 

17.  B  had  filed  before  the  justice, 
in  the  above-named  suit,  an  acr 
count  against  ^4  as  a  set-off,  which 
amounted  to  more  than  A's  demand ; 
and  on  the  trial  in  the  Circuit  Court 
(the  suit  having  been  revived,  &c.), 
the  jury  gave  a  verdict  in  B's  fa- 
vour for  a  certain  sum,  without 
finding  tlie  amount  of  assets  in  the 
administrator's  hands.  Held,  that 
the  omission  to  find  the  amount  of 
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assets  was  not,  in  this  case,  any  ob- 
jection to  the  verdict ...Ibid. 

18.  Assumpsit  against  an  administra- 
tor on  a  promissory  note  executed 
by  the  intestate.  Pleas,  non-as- 
sumpsit and  failure  of  consideration. 
Held,  that  the  judgment  against  the 
defendant  in  such  case,  should  not 
be  de  bonis  propriis,  but  to  be  levied 
out  of  the  assets  of  the  intestate  in  I 
the  defendant's  hands  to  be  admin- 
istered, if  he  have  so  much,  but  if 
not,  then  the  costs  out  of  the  de- 
fendant's own  goods.— Friest  v.  3Iar- 
ll^ 311 

19.  The  general  issue  and  a  special 
plea  in  bar  were  filed,  in  a  justice's 
Ck)urt,  to  a  suit  by  an  administra- 
trix, and  the  cause  was  then  trans- 
ferred to  tlie  Probate  Court.  Held, 
that  the  defendant  could  not  after- 
wards deny  the  character  in  which 
the  plaintifl"  s\xQA..—Scanland  v.  Ru- 
ble...  481 

EXHIBITS. 
When  exhibits  are  the  foundation  of 
a  suit  in  chancery,  and  their  execu- 
tion is  not  admitted,  they  must  be 
proved  either  by  depositions,  or 
viva,  voce  at  the  hearing.— ASand/ord 
V,  Shelby 1^4 


FOKCIBLE  ENTRY  AND  DE- 
TAINER. 

1.  The  complaint  in  a  case  of  forcible 
detainer,  must  show  that  the  land  is 
within  the  county,  and  that  the  de- 
tainer is  unlawful.— Boxfey  et  at.  v. 
Collins : 320 

2.  The  verdict  for  the  complainant  in 
'  such  case,  must  state  that  the  prem- 
ises are  detained  by  force Ibid. 

FORECLOSURE. 
See  Mortgage,  1,  7,  8,  S. 

FOREIGN  MERCHANDIZE. 
See  Meechaitdize,  Foreign. 

FORGERY. 
See  Bank  Notes.    Trover,  7. 

FORMER  ACQUITTAL. 
1.  A  judgment  of  acquittal  by  a  jus- 
tice of  the  peace,  on  a  charge  of  an 
assualt  and  battery  with_  intent  to 
murder,  is  coram  non  judice  and 
^nidr-The  State  v.  Odell 156 


2.  A  plea  of  such  acquittal,  to  an  in- 
dictment for  an  assault  and  battery 
alleged  to  be  the  same  oflense  with 
that  determined  by  the  justice,  can 
not  be  sustained Ibid. 

3.  Although  the  Court  may  liave  im- 
properly prevented  the  State  trom 
entering  a  nolle  prosequi,  or  have 
misdirected  the  jury,  or  have  ad- 
mitted illegal  or  rejected  legal  evi- 
dence—or the  verdict  be  against 
evidence  —the  verdict  and  judgment 
of  acquittal  on  an  indictment,  if 
fairly  obtained,  are  conclusive ;  and 
the  defendant  can  not  be  again  put 
in  jeopardy  for  the  same  offense. — 
The  State  v.  Davis 345 


FORMER  CONVICTION. 
1.  On  the  trial  of  an  mdictment  for 
an  assault  and  battery,  the  defend- 
ant, in  order  to  prove  a  former  con- 
viction before  a  justice  for  the  same 
offense,  may  introduce  a  transcript 
of  the  justice's  record  showing  the 
defendant's  conviction  of  the  of- 
fense, though  the  transcript  do  not 
state  that  some  person,  present  at 
the  commission  of  the  offense,  was 
examined  as  a  witness,  &c.  But 
whether  the  transcript  is  suflBcient, 
prima  fade,  to  sustain  the  defense, 

quctre. — Goudy  v.  The  State 548 

2.  The  facts  relative  to  the  evidence 
given  at  the  trial  before  the  justice, 
may,  in  such  case  be  proved  by 
parol -^'^• 

FORMER  RECOVERY. 
See  Trover,  9. 

FRAUD. 
See  Bond,  Single,  2.  Chancery,  3, 
5,  9,  14,  16.  Frauds,  Statute  of. 
Fraudulent  Conveyance.  Limi- 
tations, Statute  of,  2.  Mort- 
gage, 2,  3, 4, 14.  Onus  Probandi. 
Pleading,  4.  Right  of  Prop- 
erty, Trial  of,  3.  Sale  of 
Goods,  2. 

FRAUDS,  STATUTE  OF. 

See  Sale  of  Goods,  3,  5.  Trust,  3. 
Usury,  2.  Vendor  and  Pur- 
chaser, 9. 

1,  Payment  of  the  purchase-money  of 
real  estate  is  not,  of  itself,  a  suffi- 
cient part-performafice  to  take  a 
case  out  of  the  statute  of  frauds. — 
Johnston  V.    Olancey  et  al 94 
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2.  The  purchaser's  entering  into  pos- 
eession  of  the  estate  in  pursuance  of 
tlie  contract,  is  sufficient  to  take  the 
case  out  of  the  statute Ihid. 

3.  But  the  mere  continuance  in  pos- 
session of  the  premises,  by  a  tenant 
after  his  purchase,  is  not  sufficient 
lor  that  purpose Ibid. 

4.  If  a  third  person  be  induced  to 
purchase  the  assignment  of  a  note 
due  from  an  intestate's  estate,  by  the 
promise  of  tlie  administrator  that  it 
sliall  be  paid,  the  promise  is  not 
within  the  statute  of  frauds,  and  the 
administrator  is  personally  liable  to 
the  assignee. — Hackleman  v.  Miller 
et  al o22 

FEAUDULENT  CONVEYANCE. 

1.  Bill  in  chancery  to  set  aside  a  con- 
veyance of  real  estate,  executed  to 
A  by  the  other  deiendants.  The  bill 
stated  that  the  grantors,  at  the  time 
the  deed  was  executed,  were  indebt- 
ed to  the  comjjlainants  in  a  certain 
sum  of  money,  of  which  the  grantee 
had  notice;  that  the  conveyance 
was  without  consideration,  and  was 
made  by  the  grantors  and  received 
by  the  grantee  for  the  purpose  of 
defrauding  the  complainants  out  of 
their  demands.  It  was  also  stated 
that  the  complainants  afterwards 
obtained  judgments  lor  the  debts 
before  a  justice  of  the  peace;  took 
out  executions  thereon  which  were 
returned  nulla  bona  ;  and  filed  tran- 
scripts of  the  judgments  in  the 
clerk's  office  of  the  Circuit  Court. 
The  answers  denied  all  fraud ;  but 
the  allegations  of  the  bill,  in  the 
opinion  of  the  court,  were  sustained 
by  the  depositions.  The,  court  set 
aside  the  conveyance  as  fraudulent 
and  void  as  to  creditors. — Emng  et 
al.  V.  Harris  et  al 71 

2.  If  a  conveyance  of  real  estate,  exe- 
cuted by  an  intestate  in  his  life-time 
to  defraud  his  creditors,  be  set  aside 
after  his  death  by  a  court  of  chan- 
cery in  a  suit  by  the  creditors,  and 
the  land  be  sold  under  the  decree 
in  order  to  pay  the  debts,  neither 
the  administrator  of  the  estate,  nor 
the  Probate  Court,  has  any  control 
over  the  proceeds  of  the  sale. — The 
Bank  of  the  U.  S.  et  al.  v.  Burke 
et  ai. 141 

3.  The  creditor  whose  bill  is  first  filed 
to  set  aside  such  fraudulent  convey- 
ance, executed  previously  to  any 
judgment   against   the    intestate,   is 


entitlef   to   n.   priority  of   ,'^aymei?1 
over  tb-'\  (xhcr  creditors Ibia. 

FEAUDUlENr  MORTGAGE. 
See  JloxiViAGE,  2,  3,  4. 


G 


GAMING. 

1.  Whether  the  circumstance  of  the 
defendant's  permitting  a  roulette  to 
be  gambled  upon  once  in  his  house 
is  sufficient  evidence  to  support  a.Ti 
indictment  against  him  for  keeping 
a  room  for  gambling,  is  a  proper 
question  for  thejuiy.-  -Armstrong  v. 
The  State 247 

2.  The  jury  to  whonr  '^vch.  a  cause  i  i 
submitted  maj'  deterra'ne  the  law  a- 
well  as  the  facts Ibic 

GAOL. 
See  Prison  Liauts. 

GARNISHEE. 
See  Chancery,  3. 

GENERAL  ISSUE. 
See  Bond,  Single,  3.    JuRiSDi«;rr»w, 

3.      JUSTICK    OF   THE   PeACE,   4,   7. 

17.  Partners.  Pleading,  13,  14 
20.  Promissory  Notes,  1G,  19.  R» 
PLEviN,  7.  Slander,  9.  Trespass 
9,  10,  11,  18,  19. 

GOODS,  MORTGAGE  OF. 
See  Mortgage,  2,  3,  4,  10,  11. 

GOODS,  SALE  OF. 
See  Sale  of  Goods. 

GOODS  SOLD  AND  DELIVEBEP 
See  Pleading,  1,  4. 

GRAND  JURY. 

See  Perjury,  2. 

GUARDIAN  AND  ,Wi\JlD. 
See  Infant. 

H 

HEIRS. 

See     Land     Office    Certificatk. 

Mortgage,  8,  9.    Parties,  2. 

The  heir  is  not  bound,  in  any  case, 
for  the  debts  of  his  ancestor,  beyond 
the  amount  of  the  ass^ets  descended. 
Bryan  v.  B^ythe  et  al 249 
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HUSBANb   vN//   V^  JFE. 

SeeDivoKCE.  Justice  ov"i.  i;  Peace, 
9.    Slander,  /. 

If^  in  a  suit  brought  by  ilie  State,  on 
the  relation  of  a  feme  sok>,  the  re- 
lator's subsequent  marriagu  be  sug- 
gested and  the  plaintiff  recover,  the 
judgment  should  be  for  thd  State, 
on  the  relation  of  the  husba  ad  and 
wife. — Trimble  et  al.  v.  The  Su  le....42 


ILLEGITIMACY. 

See  Bastardt. 

INDENTUKE. 

See  Infant,  3, 4.   Overseers  oi  the 

Poor. 

INDIANAPOLIS. 

1.  The  statute  of  1831,  entitled  "An 
act  to  authorize  the  Agent  of  State 
for  the  town  of  Indianapolis,  to  lay 
off  the  lands  belonging  to  the  State 
into  lots  and  offer  the  same  for  sale," 
is  a  public  act ;  and  it  is  therefore 
no  objection  to  the  admission,  as 
evidence,  of  the  plat  of  that  town, 
executed,  &c.,  as  the  said  act  pre- 
scribes, that  the  act  is  not  pleaded. 
—  West  et  al.  v.  Blake 234 

2.  The  above-named  statute,  by  caus- 
ing a  survey,  &c.,  of  the  town  of  In- 
dianapolis to  be  made,  and  declaring 
the  map  of  the  same  to  be  a  public 
record,  constitutes,  of  itself,  the 
streets  and  alleys  in  the  town  public 
highways Ibid. 

INDIANS. 
See  Indictment,  1.    Witness,  7. 

INDICTMENT. 

See  Abatement,  3.  Arrest  op  Judg- 
ment. Corpse,  Disinterment  of, 
2.  Jury,  2.  Kidnapping.  Per- 
jury, 3.  Record,  3.  Variance, 
1,2. 

1.  An  indictment  against  a  person  for 
selling  spirituous  liquors  to  an  In- 
dian, can  not  be  objected  to  merely 
because  the  name  of  the  Indian  is 
not  inserted,  if  the  indictment  state 
that  the  name  is  unknown  to  the 
jurors. — The  State  v.  Jackson 49 

<•  In  an  indictment,  a  count  charging 
a  robbery  from  A  may  be  joined 
with  a  count  charging  an  assault 
and  battery  with  intent  to  rob  A. — 
McOregg  v.  The  State 101 


3.  If  an  indictment  for  a  felony  con- 
tain several  counts,  and  it  be  proved 
to  be  the  design  of  the  prosecuting 
attorney  to  convict  the  defendant 
of  separate  felonies,  the  Court  wUl 
compel  liim  to  elect  upon  which 
count  he  will  rely.  But  the  mere 
circumstance  of  there  being  several 
counts  is  not,  of  itself,  sufficient  to 
require  such  an  election  to  be  made. 

Ibid. 

4.  An  indictment  against  a  constable, 
under  the  48th  section  of  the  act 
relative  to  crimes  and  punishments, 
E.  C.  1831,  p.  190,  for  official  negli- 
gence in  not  executing  a  State's  war- 
rant, need  not  contain  an  averment 
that  the  justice  who  issued  the  war- 
rant  had  legal  authority  to  do  so; 
nor  an  allegation,  that  previously 
to  the  issuing  of  the  warrant,  a  com- 
plaint on  oath  was  made  to  the  jus- 
tice charging  the  person  to  be  ar- 
rested with  the  commission  of  a 
ci'ime ;  nor  that  a  crime  was  com- 
mitted in  the  view  of  the  justice. — 
Stewart  v.  The  State 171 

5.  It  is  sufficient  if  the  indictment,  in 
such  case,  set  out  a  warrant  legal 
upon  its  face Ibul. 

6.  The  State  is  a  "person,"  within  the 
meaning  of  the  above-named  sec- 
tion of  the  statute ;  and  an  aver- 
ment, therefore,  that  the  offense  was 
to  the  injury  of  the  State,  was  suffi- 
cient  Ibid. 

7.  An  indictment  charging  a  person 
who  has  taken  up  an  estray,  with 
not  complying  with  the  provisions 
of  the  statute  on  the  subject,  must 
state  the  particular  acts  which  the 
defendant  has  omitted  to  perform. — 
Dixon  V.  The  State 312 

8.  An  indictment  concluding  "against 
the  peace  of  the  State,"  may  be  so 
amended  by  the  prosecuting  attor- 
ney, with  leave  of  the  court,  as  to 
read  "  against  the  peace  and  dignity 
of  the  State."— Gtm  v.  The  State. 

512 
INDORSEMENT. 
See  Assignment. 

INFANT. 

See  Chancery,  6.  Executors  and 
Administrators,  4,  11,  12,  14. 

1.  An  infant  may  sue  by  guardian. — 
Mucker  v.  McNeely 179 

2.  An  infant  has  a  right  to  consider 
any  person  as  his  guardi^in,  bailiff, 
or  trustee,  who  enters  upon  his  land 
and  receives  the  proceeds,  and  may 
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compel  him  to  account  for  the  same 
in  a  court  of  chancery. — Grimes  et 
al.  V.  Wikonetux 331 

3,  A.n  indenture  of  apprenticeship  ex- 
ecuted by  a  minor  is  not  binding  on 
him  at  common  law  ;  nor  is  it  bind- 
ing on  him  under  the  statute  of  this 
State,  unless  sanctioned  by  a  parent 
or  guardian. — Haniey  v.  Owen. . .06" 

4.  If  a  minor,  on  the  ground  of  his 
infancy,  rescind  a  contract  which 
had  been  fairly  executed,  and  which 
was  apparently  to  his  advantage,  he 
can  not  afterwards  sue  for  tlie  money 
or  property  advanced,  or  labour 
performed,  by  him  under  such  con- 
tract  Ibid. 

INQUEST. 
See  Ad  Quod  Damnum. 

INQUIEY,  WKIT  OF. 

1.  Upon  the  execution  of  a  writ  of 
inquiry  after  a  judgment  by  default, 
in  a  siut  on  a  promissory  note,  the 
execution  of  the  note  can  not  be 
disputed ;  but  the  jury  must  be  sat- 
isfied that  the  note  produced  is  tlie 
same  with  that  described  in  the  de- 
claration.— Runnion  et  al.  v,  Orane 
etcU.... 466 

2.  The  jury  of  inquiry  in  such  case  is 
not  obliged  to  disregard  the  note, 
because  an  erasme  or  alteration, 
which  is  unexplained,  appears  upon 
its  lace Ibid. 

3.  After  judgment  for  the  plaintiff  on 
demurrer  to  the  declaration,  in  a  suit 
on  a  promissory  note,  it  is  unneces- 
sary, on  executing  the  writ  of  in- 
quiry, to  prove  the  execution  of  the 
note. — The  State  Bank  of  Indiana  v. 
Brooks 485 

4.  Assumpsit;  judgment  against  the 
defendant  by  default ;  damages  as- 
sessed at  $220.75 ;  and  final  judg- 
ment accordingly.  The  writ  de- 
scribes tlie  plaintiff  as  administrator 
de  bonis  non  of  A,  and  states  the 
damages  at  more  than  were  assessed. 
Tlie  dechiration  describes  the  plain- 
tifl'  as  administrator  of  A,  and  states 
the  demand  to  be  $300  due  the  in- 
testate ;  concluding  to  the  plaintifl's 
damage — —  hundred  dollars.  Held, 
tliat  the  judgment  was  not  errone- 
0U.S  ;  the  variance  between  the  writ 
and  declaration,  and  the  omission  in 
the  conclusion  of  the  declaration  of 
the  amount  of  damages,  being  cured 
by  the  statute  of  jeofails. — Peltier  v. 
Britton 502 


5.  An  inquiry  of  damages  cures  aL 
defects  that  are  cured  by  a  verdict. 

Ibid. 

INSANITY. 
See  SiiANDEB,  9. 

INSOLVENT  DEBTORS. 
See  Chancery,  10. 
An  insolvent  debtor,  imprisoned  on  an 
execution  issued  by  a  justice  of  the 
peace,  must  make  his  application 
for  relief  from  imprisonment  to  two 
justices  of  the  peace. — Hutchen  et  al 
V.  jVi'6/o 148 

INSTRUCTIONS  TO  JUEY. 

See  New  Trial,  6,  7.    Practice,  .. 

1.  The  Court  ought  not  to  express  to 
the  jury  any  opinion  respecting  the 
sufficiency  of  the  evidence. — Hackle- 
man  et  al.  V.  Moat ,...164 

2.  If  an  instruction  to  the  jury  be 
refused,  and  the  record  do  not  show 
its  applicability  to  the  case,  it  must 
be  presumed  10  have  been  irrelevant 
and  correctly  refused. — Linville  v. 
Earlymne 469 

INTEREST. 

See  Executors  and  Administka- 
TOEs,  15.  Principal  and  Agent, 
1.    Usury. 

1.  The  statute  gives  interest  for  money 
had  and  received,  where  the  money 
is  retained  without  the  owner's 
knowledge,  or  where  it  is  retained 
after  it  has  be^n  demanded.  But 
interest  is  not  recoverable,  in  other 
cases,  on  a  count  for  money  had  and 
received. — Hawkins  v.  Johnson 21 

2.  A  plaintiff  obtained  a  judgment 
before  a  justice  on  a  note  dated  the 
12th  of  January,  1833,  bearing  in- 
terest at  a  higher  rate  than  six  per 
cent,  per  annum.  The  defendant 
appealed  to  the  Circuit  Court.  Held, 
that  upon  the  plaintiff's  recovery  in 
the  Circuit  Court,  he  ,was  entitled  to 
interest  up  to  the  time  of  such  re- 
covery at  the  rate  mentioned  in  the 
note. — Bates  v.  Wernwag 272 

INTESTATE'S  EFFECTS. 
See  Lex  Loci,  1. 


ISSUE. 
See  Evidence,  1,  17. 
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JEOFAILS,  STATUTE  OF. 

Bee  Abbitbation,  1.  Inquiry,  Wkit 

OF,  4,  5.    Verdict.  1. 

JOINDER  OF  COUNTS. 
See  Indictment,  2. 

JOINDER  OF  PARTIES. 
See  Chancery,  6. 

JOINT  ACTION. 
In  a  joint  action  against  two,  on  a  joint, 
or  on  a  joint  and  several  contract, 
the  plaintifi'  can  not  take  judgment 
against  one  alone,  unless  the  process 
be  returned  non  est  inventus  as  to  the 
other.— G%6ora8  v.  Surber 155 

JOINT    AND   SEVERAL. 

See  Joint  Action.   Scire  Facias,  1. 

A  took  a  lease  of  real  estate,  covenant- 
ing to  pay  rent,  &c.  Several  weeks 
afterwards,  B  agreed  with  the  lessor 
by  a  writing  obligatory  to  be  surety 
for  the  lessee.  Held,  that  the  con- 
tracts of  A  and  B  were  several,  and 
did  not  subject  them  to  a  joint  suit. 
TourteloU  et  cd.  v.  Junkin  et  al 483 

JUDGMENT. 

See  Arbitration,  4.  Bastardy,  4, 
5,  6,  8,  12,  13.  Consideration,  4. 
Evidence,  11,  23.  Executors  and 
Administrators,  18.  Former 
Acquittal.  FoRJvrER  Conviction. 
Husband  and  Wife.  Joint  Ac- 
tion. Justice  of  the  Peace,  10, 
11,  20.    New  Trial,  5.  Set-off,  4. 

A  judgment  which  is  unreversed  can 
not  be  objected  to  as  evidence, 
merely  because  it  is  erroneous.  Ali- 
ter,  if  it  be  a  nullity.— Doe  d.  Wilkins 
y.Bueetcd, 263 

JUDGMENT  BY  DEFAULT. 
See  Default,  Judgment  by. 


JURISDICTION. 

See  Chancery,  3, 5, 7  to  16.  Divorce, 
2.  Docket-Fee,  2.  Executors 
AND  Administrators,  5.  Former 
AcQUiTTAi.,  1,  2.  Fraudulent 
Conveyance,  2.  Justice  of  the 
Peace,  7,  10,  11,  15,  16, 17,  20,  24. 
Perjury,  1.  Probate  Court.  Re- 
plevin, 6. 

1.  A  plea  to  the  jurisdiction  of  a 
justice  in  assumpsit  was  not  swuru 


to ;  but  the  plaintiff  went  to  trial  en 
it  before  the  justice  and  on  appeal  in 
the  Circuit  Court,  without  mention- 
ing the  defect.  Held,  that  the  ob- 
jection was  waived.— 11' CormicA;  v. 
Maxwell ^^^ 

2.  The  process  in  such  case  need  not 
'  be  answered,  if  not  issued  in_  the 

townsliip  where  the  defendant  lives, 
or  where  the  cause  of  action  ac- 
crued, or  where  the  process  was 
served,  unless  there  be  no  compe- 
tent justice  in  such  township... 76id. 

3.  The  want  of  jurisdiction,  in  such 
case,  may  be  proved  under  the  gen- 
eral issue = ^"^ 

4.  If  a  Court,  either  of  law  or  of  chan- 
cery, have  no  jurisdiction  of  the 
object-matter  in  controversy,  it  can 
render  no  valid  judgment  or  decree 
upon  the  merits  of  the  cause  — Bryan 
V.  Blythe  et  al 249 

5.  Whether  the  declaration  shows  a 
sum  due,  sufficiently  large  to  give 
the  Circuit  Court  jurisdiction,  de- 
pends, not  upon  the  amount  of  any 
one  particular  item,  but  upon  the 
whole  amount  demanded  in  the  de- 
claration.— State  Bank  of  Indiana  v. 
Brooks 485 

JURY. 

See  Challenge.    Gaming.    Trial. 

1.  The  jury  are  the  exclusive  judges 
of  the  credibility  of  witnesses.— De 
Camp  et  al.  v.  Stevens 24 

2.  In  an  indictment  for  larceny,  the 
iury  have  a  right  to  determine  the 
law  as  well  as  the  facts  of  the  case. 
—  Warren  v.  The  State 150 

3.  In  the  course  of  drawing  the  names 
of  the  jurors  from  the  box  for  the 
Circuit  Court,  it  was  discovered  that 
some  of  the  persons  whose  names 
had  been  drawn,  were  not  free- 
holders nor  householders.  The 
names  of  such  unqualified  persons 
were  then  rejected,  the  other  names 
which  had  been  drawn,  were  again 
put  into  the  box,  and  in  the  place 
of  the  rejected  names,  others  were 
also  put  into  the  box.  Held,  that 
this  proceeding  was  not  objection- 
able.— Lindley  et  al.  v.  £"mdaW...189 

4.  There  were  two  issues  of  fact,_  and 
the  jury  were  sworn  to  try  the  issue. 
Held,  that  it  was  too  late  for  the 
defendant,  after  verdict  and  judg- 
ment against  him,  to  object  to  the 
informality  of  the  oath  to  the  jury. 

Ibid. 
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5.  In  criminal  cases,  except  petit  mis- 
demeanors, &c.,  the  State  as  well  as 
the  defendant  may  insist  on  a  trial 
by  jury. — The  State  v.  Mead 309 

6.  If  the  State  claim  a  jury  in  such 
criminal  case,  but  the  Court  not- 
withstanding try  the  cause  without 
a  jury  and  acquit  the  defendant,  the 
trial  is  a  nullity,  and  the  cause  must 
be  tried  again Ibid. 

7.  After  a  trial  in  a  civil  suit  had 
commenced,  the  jury  were  permit- 
ted, by  consent  of  parties,  to  dis- 
perse until  the  next  day.  One  of  the 
jurors  failing  to  appear  on  the  next 
day  the  jury  were  discharged  and 
another  immediately  impanneled. 
Held,  that  this  proceeding  was  not 
erroneous. — Harris  v.  Doe  d.  Bar- 
nett  et  al 369 

JUSTICE  OF  THE  PEACE. 
See  AppeaIj,  2  to  12.     Bastardy,  1, 

2,  5,  8,  11.  Distress.  Evidence, 
4,  23.  Former  Acqtjittax,  1,  2. 
Jurisdiction,  1,  2,  3.  Replevin, 
4,  5,  6.    Trespass,  2,  11,  12,  20. 

1.  Judgment  for  the  plaintiff  in  a  suit 
before  a  justice  of  the  peace.  Ap- 
peal to  the  Circuit  Court  by  the 
defendant.  The  Circuit  Court  dis- 
missed the  suit ;  and  on  a  writ  of 
error,  the  judgment  of  dismissal  was 
affirmed.  The  reason  given  for  the 
affirmance  was,  that  it  did  not  ap- 
pear from  the  transcript  of  the  re- 
cord, that  the  plaintiff  below  had 
filed  any  statement  of  his  demand, 
or  any  note  or  other  writing  relied 
on  as  the  cause  of  action. — Bell  v. 
Trotter 12 

2.  A  judgment  of  the  Circuit  Court 
for  the  plaintiff,  on  an  appeal  fi-om 
the  judgment  of  a  justice  of  the 
peace,  must  be  reversed,  if  the 
transcript  of  the  record  do  not  dis- 
close the  cause  of  action.  But  any 
statement,  however  short  or  in- 
formal it  may  be,  will  answer  the 
purpose,  provided  enough  be  shown 
to  bar  another  action  for  the  same 
demand. — Benhy  v.  Hart 13 

3.  A  person  being  commissioned  a 
justice  of  the  peace,  executed  a 
bond  with  surety  to  the  Governor, 
conditioned  for  the  faithful  dis- 
charge of  his  official  duties,  and  for 
the  payment,  to  the  persons  entitled, 
of  all  moneys  that  should  come  into 
his  hands  by  virtue  of  liis  office. 
At  tlie  time  the  bond  w;is  executed, 
there  was  no  statute  in  force  aullior- 


izing  the  execution  of  such  a  bond 
by  a  justice  of  the  peace.  Held, 
that  the  bond  was  not  warranted  by 
law,  and  that  no  suit  could  be  sus- 
tained on  it. — Silver  et  al.  v.  The 
Governor 15 

4.  The  plaintiff  in  a  justice's  Court 
has  the  benefit  of  the  general  issue 
though  it  be  not  pleaded,  and 
though  a  special  plea  be  filed. — 3fc- 
Hatton  V.  Buies  et  al 63 

5.  In  a  declaration  against  a  justice 
of  the  peace  and  his  sureties,  on 
the  official  bond  of  the  justice,  it  is 
not  a  sufficient  assignment  of  a 
breach  to  state  generally,  that  the 
justice  had  not  faithfully  discharged 
his  duty;  but  the  breach  of  some 
particular  duty,  of  which  breach 
the  relator  has  a  right  to  complain, 
must  be  set  out. — Tlie  State  v.  Little- 
field  et  al 129 

6.  The  sureties  in  such  case  are  not  lia- 
ble, unless  the  act  complained  of  was 
done  corruptly,  or  with  a  knowledge 
that  it  was  unlawful Ibid. 

7.  The  defendant  in  a  justice's  Court 
may  show,  under  the  general  issue, 
that  the  process  had  not  issued  in 
the  proper  township. — Thomas  v. 
Winters 161 

8.  In  a  suit  before  a  justice  of  the 
peace,  a  bond  with  condition,  which 
appears  upon  its  face  to  have  been 
executed  between  the  parties  to  the 
suit,  may  be  filed  as  the  cause  of 
action,  without  an  assignment  of 
breaches. —  Vandagri/t  v.  Tate  et  ux, 

174 

9.  But  a  note  payable  to  a  woman,  who 
is  one  of  the  two  plaintiffs  in  a  suit, 
is  not  a  sufficient  statement  of  the 
cause  of  action,  without  an  averment 
of  her  marriage  with  her  co-plain- 
tiff.  Ibid. 

10.  Held,  that  the  record  of  a  judg- 
ment by  confession,  rendered  by  a 
justice  of  the  peace  in  1833,  should 
show  that  an  oath  relative  to  the 
fairness  of  the  proceedings,  as  pre- 
scribed by  the  statute  of  1831,  was 
taken  by  the  defendant,  or  the  judg- 
ment is  of  no  validity. — Ex  parte 
Knight  220 

11.  Previously  to  the  entry  by  a  jus- 
tice of  a  judgment  by  confession, 
the  judgment-debtor  must  take  an 
oath  respecting  the  fairness  of  the 
judgment  as  is  prescribed  by  the 
statute ;  and  the  oa-th  must  be  filed 
and,  entered  of  record  by  the  justice. 
— Mann  v.  Perkins 271 
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12.  A  justice  of  the  jx?ace  rendered  a 
judgment  for  A,  the  plaintiff;  and 
the  defendant  B  appealed.  The  jus- 
tice failed  to  transmit  the  papers  in 
time  to  the  clerk's  office,  and  the 
appeal  was  dismissed.  B  sued  the 
justice  for  this  neglect.  Held,  that 
the  declaration,  in  such  case,  should 
Btate  that  B  had  a  good  defense  to 
the  whole  or  a  part  of  A's  demand. 
— Crews  V.  Sheets ....275 

13.  In  case  of  a  breach,  by  a  justice 
of  the  peace,  of  the  condition  of  his 
official  bond,  his  death  does  not  dis- 
charge the  responsibility  of  his  sure- 
ties.— 27te  State  v.  Houston  et  aZ..291 

14.  If  the  justice  were,  in  such  case, 
the  sole  obligor,  or  the  surviving 
obligor,  the  action  would  survive 
against  his  executors  or  admini^stra- 
tors ^^^• 

15.  A  justice  of  the  peace  has  no  au- 
thority to  try  titles  to  real  estate. — 
Maxam  et  al.  v.  Wood 297 

16.  The  statement  of  demand  filed  be- 
fore a  justice,  need  not  show  that 
the  justice  has  jurisdiction  of  the 
suit ;  but  if  such  statement  show  the 
justice's  want  of  jurisdiction,  the 
suit  will  be  dismissed. — Perkins  v. 
SmUh 299 

17.  The  want  of  jurisdiction  of  the 
justice  may  be  pleaded,  or  given  in 
evidence  under   the   general  issue. 

Ibid. 

18.  In  a  suit  commenced  before  a  jus- 
tice of  the  peace,  by  the  assignee 
against  the  assignor  of  a  promissory 
note,  the  plaintiif  need  only  file,  aa 
a  cause  of  action,  the  note  with  the 
assignment. —  Watson  v.  iVeu; 313 

19.  A  justice  of  the  peace  with  whom 
the  docket  of  a  former  justice  is 
legally  deposited,  may  give  certified 
copies  from  such  docket;  but  the 
certificate  must  show  that  the  justice 
making  it  has  the  legal  custody  of 
the  docket — Anderson  et  al.  v.  3Iil- 
ler ...417 

20.  A  judgment  of  a  justice  against  a 
defendant  is  a  nullity,  unless  the  de- 
fendant had  actual  or  constructive 
notice  of  the  suit,  or  appeared  to 
it , Ibid. 

21.  In  a  justice's  court,  an  article  of 
agreement  between  the  parties,  con- 
taining conditions  precedent  to  be 
performed  by  the  plaintiff,  may  be 
filed  as  the  cause  of  action,  without 
an  averment  of  performance  of  the 
conditions. —  Wilnj  v.  Shank  etal.. 420 

22.  The  circumstance,  that  on  a  trial 
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of  a  cause  before  A  B,  a  justice,  with- 
out a  jury,  the  justice  was,  with  con- 
sent of  parties,  assisted  by  C  D,  an- 
other justice,  who  sat  and  consulted 
with  him  on  the  trial,  is  no  objec- 
tion to  the  judgment  pronounced  in 
the  cause  by  A  B.— Dougherty  v. 
3Iason ;-432 

23.  A  justice  having  rendered  a  judg- 
ment for  the  plaintiff,  was  directed 
by  him  not  to  issue  an  execution 
until  the  time  for  taking  an  appeal 
had  expired.  Held,  that  in  such 
case,  the  justice  was  not  bound  to 
issue  an  execution  until  the  plaintifT 
requested  it. — Tingle  v.  Pullium..4A2 

24.  A  justice  of  the  peace  has  no  ju- 
risdiction in  an  action  of  debt,  or  on 
the  case,  against  a  constable  for  an 
escape,  if  the  demand  exceed  fifty 
dollars. — Forsha  v.  Watkins 520 


JUSTIFICATION. 

See  Pleading,  19.  Trespass,  9,  12 
13,  14.  Wabash  and  Erie  Ca- 
nal, 3. 

K 

KIDNAPPING. 

If  the  description  of  the  offense,  in  an 
indictment  for  kidnapping,  agree 
with  the  language  of  the  statute,  it 
is  sufficient. — The  State  v.  McRob- 
erts 1"8 


LADING,  BILL  OF. 

See  Carriers,  1.    Evidence,  9,  10. 
Sale  of  Goods,  4. 

LANDLOKD  AND  TENANT. 
See  Distress. 

LAND  OFFICE  CERTIFICATE. 

1.  A  land  office  certificate  issued  in 
favor  of  the  heirs  of  A  can  not  be 
assigned  by  the  administrator  of  A. 
— Hawkins  v.  Johnson 21 

2.  If  such  an  assignment  be  made,  the 
consideration  paid  for  it  may  be  re- 
covered back  in  an  action  for  money 
had  and  received .....Ibid. 

3.  The  amount  paid  for  the  assignment 
is  to  be  ascertained,  in  the  absence 
of  other  testimony,  by  the  price  of 
public  land  at  the  time  of  the  as- 
signment   Ibid. 

4.  If  a  person  entitled  to  a  land  cer- 
tificate under  the  act  of  Congress  of 
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the  23d  of  3Iay,  1828,  die,  the  cer- 
tificate issues  to  his  heirs.  Whether, 
when  the  certificate  has  so  issued 
and  there  is  a  deficiency  of  assets, 
the  executor  or  administrator  can 
require  the  certificate  or  its  value 
from  the  heirs  ?  Qucere. — Shanks  v. 
I/ucas 476 

LAKCENY. 

See  Arrest  of  Judgment.    Jury,  2. 
Slander,  o,  13. 

LAW  BOOKS. 
See  Practice,  4. 

LEASE. 
See  School  Laitos. 

LEX  LOCI. 

1.  The  distribution  of  the  personal 
property  of  an  intestate,  wherever 
it  may  be  situated,  is  governed  by 
the  laws  of  the  country  of  his  dom- 
icil  at  the  time  of  his  death. — Ir- 
ving V.  McLean  et  al 52 

2.  If  a  bond  Ls  void  by  the  laws  of  the 
State  where  it  was  made,  and  where 
the  court  must  presume,  (no  other 
place  being  named),  it  was  to  be  per- 
formed, it  can  not  be  enforced  in  this 
State. — Titiis  v.  Scantling  et  ux 89 


LICENSE. 
See  Merchandise,  Foreign. 
Limits,  6. 


Prison 


LIEN. 
See  Execution,  3.  Sale  op  Goods,  5. 

1.  The  vendor  of  real  estate  retains  an 
equitable  lien  on  the  property  for 
the  purchase-money,  (unless  he  vol- 
untarily divest  himself  of  it),  against 
the  vendee,  and  subsequent  purcha- 
sers with  notice.  —  Deibler  et  al.  v. 
Barwiek 339 

2.  An  agent  for  the  sale  of  certain  real 
estate  sold  the  same  to  N.,  and  fraud- 
ulently took  a  note  in  his  own  name 
for  the  purchase-money.  The  payee 
assigned  the  note  to  S.,  and  the  as- 
signee sued  the  maker.  The  maker 
pleaded  infancy  and  thus  del'eated 
the  suit.  The  administrator  of  S. 
filed  a  bill  in  chancery  against  the 
original  owner  of  the  estate,  the 
agent,  and  the  maker  of  the  note, 
stating  the  above  facts,  averring  the 
insolvency  of  the  assignor,  and  pray- 
ing a  sale  of  tlie  estate  to  satisfy  the 


note.   Held,  that  there  was  no  equity 
in  the  bill Ibid 

LIMITATIONS,  STATUTE  OF. 

See  Slander,  1. 

.  Technical  and  continuing  trusts,  not 
cognizable  at  law,  are  not  barred  by 
the  statute  of  limitations  — Haymond 
et  al.  V.  Simonson 77 

,  In  cases  of  fraud,  the  statute  of  lim- 
itations does  not  begin  to  run  until 
the  fraud  is  discovered Ibid. 

.  When  a  request  is  essential  to  the 
maintenance  of  a  suit  for  the  non- 
performance of  a  promise  or  duty, 
the  statute  of  limitations  does  not 
begin  to  run  until  the  request  has 
been  made Ibid. 

.  The  administrator  of  a  guardian 
was  sued  in  chancery  by  the  admin- 
istrator of  a  ward,  for  money  re- 
ceived by  the  guardian  from  the  ad- 
ministrator of  the  ward's  father,  as 
part  of  the  ward's  distributive  share 
of  his  father's  estate;  and  it  ap- 
peared that  the  guardiai.  nad  given 
receipts  for  the  money  thus  rereived. 
Held,  that  the  demand  \'as  not  bar- 
red by  the  statute  of  lImications..iZ>td. 

LOST  WRITINGS. 

See  EviDEj  c,e,  8,  20. 


il 


UJ  /-RIAGE. 
See  Hu? .  and  and  Wife. 

1.  In  an  acti'.n  for  crim.  con.,  it  was 
held  that  li.e  solemnization  of  the 
plaintift''s  marriage  might  be  proved 
by  a  witne  is,  who  was  present  at  the 
ceremony  —Nixon  v.  Broivn 157 

2.  Whether,  if  the  marriage  was  sol- 
emnized L.  another  State  by  a  jus- 
tice of  the  peace,  it  should  be  proved 
that,  by  the  laws  of  such  State,  a  jus- 
tice was  authorized  to  perform  the 
ceremony? — Qucere Ibid. 

MAYHEM. 

Son  assault  is  a  good  defense  to  an  in- 
dictment for  mayhem;  but  the  de- 
fense can  only  be  sustained  by  proof, 
that  the  resistance  was  in  proportion 
to  the  injurv  offered. — Hayden  v. 
The  State ! 546 

MEASURE  OF  DAMAGES. 
See  Carriers,  3.    Prison  Limits,  4. 
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MEECHANDISE,  FOEEIGN. 
The  statute  imposing  a  fine  upon  any 

Eerson  who  shall,  Avithout  having  a 
cense  as  required  by  law,  vend  any 
foreign  merchandise  within  this 
State,  is  not  in  violation  of  the  con- 
stitution of  the  United  States. — Beall 
V.  The  State 107 

MESNE  PROFITS. 
See  Chancery,  15. 

MESSUAGE. 
See  Do  WEB. 

MINOR. 
See  Infant. 

MISTAKE. 
See  Chancery,  9,  14,  \Q. 

MIS-TRIAL. 
See  Jury,  6. 

MONEY  HAD  AND  RECEIVED. 
See  Chancery,    13.     Interest,  1. 

Land    Office     Certificate,    2. 

Promissory  Notes,  11.    Vendor 

and  Purchaser,  5. 

1.  To  sustain  a  count  for  money  had 
and  received,  it  must  appear  that 
the  defendant  had  received  money 
due  to  the  plaintiff,  or  something 
which  he  had  really  or  presump- 
tively converted  into  money  before 
suit  brought,  or  which  he  had  re- 
ceived as  money  and  instead  of  it. — 
Hatten  v.  Robinson 479 

2.  A  promissory  note  is  not  evidence, 
on  a  count  for  money  had  and  re- 
ceived, against  one  of  the  makers 
who  is  only  a  surety  for  the  other. 

Ibid. 

3.  A  count  for  money  had  and  re- 
ceived is  not  maintainable,  if  the 
contract  on  which  the  money  was 
received  has  been  in  part  performed, 
and  the  plaintiff  has  derived  some 
benefit,  unless  the  parties  can  be 
placed  by  a  recovery  in  the  same 
situation  in  which  they  were  before 
the  contract. — Peters  v.  Oooch.... 515 

MORTGAGE. 
See  Vendor  and  Purchaser,  1. 
1.  Debt  on  a  promissory  note.  Plea, 
that  the  defendant  had  executed  a 
mortgage  on  real  estate  to  secure  the 
debt ;  that  the  plaintiffs  had  obtained 
a  decree  of  foreclosure  and  sale  of 


the  mortgaged  premises ;  that  a  writ 
of  error  to  the  decree  had  been  sued 
out  by  the  defendant,  and  the  cause 
was  then  pending  in  the  Supreme 
Court.  Held,  on  demurrer,  that  the 
plea  was  bad. — Brown  et  ul.  v.  Wem- 
wag 1 

2.  An  execution  was  levied  on  certain 
goods  found  iu  the  possession  of  the 
execution-debtor.  A  third  person 
claimed  the  goods  under  a  mort- 
gage, which  had  been  previously 
executed  to  him  in  good  faith  by  the 
execution-debtor,  to  secure  the  pay- 
ment by  a  given  time  of  a  just  debt. 
Nothing  was  said  in  the  mortgage 
as  to  which  of  the  parties  should 
have  possession  of  the  goods.  At 
the  time  the  mortgage  was  executed, 
the  goods  were  delivered  to  the 
mortgagee  and  were  left  by  him 
with  the  execution-debtor,  in  whose 
possession  they  remained  until  the 
time  of  the  levy.  Held,  on  a  trial 
of  the  right  of  property,  that  the 
mortgagor's  possession  of  the  goods 
was  not  conclusive  evidence  of  fraud 
as  to  creditors;  but  that  his  posses- 
sion might  be  explained  by  parol 
evidence,  and  shown  to  be  fair  and 
consistent  with  the  contract. —  Wai- 
son  et  al.  v.  Williams  et  al 26 

3.  Whether  goods  mortgaged  to  secure 
a  debt,  but  which  are  suffered  to  re- 
main with  the  mortgagor  after  the 
time  limited  for  payment,  and  are 
used  by  him  as  his  own,  can  be 
taken  on  the  execution  of  a  third 
person  against  the  mortgagor,  de- 
pends on  the  question  whether  the 
mortgage  was  executed  to  defraud 
the  mortgagor's  creditors,  which  is 
a  question  for  the  determination  of 
a  jury. — Hankins  et  al.  v.  Ingols...o5 

4.  The  possession  and  use  of  the  goods 
in  such  case,  are  prima  facie  evi- 
dence of  fraud;  but  the  presump- 
tion of  fraud  thus  raised  may  be  re- 
butted by  testimony  showing  the 
transaction  to  be  bona  fide Ibid. 

5.  A  bill  was  filed  to  redeem  certain 
premises  which  the  complainant  had 
caused  to  be  absolutely  conveyed  to 
the  defendant.  The  bill  averred 
that  the  deed  was  intended  to  be 
only  a  mortgage ;  but  this  averment 
was  expressly  denied  by  the  answer. 
Held,  that  though  the  complainant 
might  introduce  parol  testimony  to 
show  that  a  mortgage  was  intended, 
yet  that  the  testimony  must  be  very 
clear  and  decisive  to  enable  him  to 
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succeed.  Held,  also,  that  evidence 
of  the  grantee's  confessions,  in  such 
case,  should  be  received  with  great 
caution. — Conwdlet  al.  v.  Evill. ...67 

6.  Proof,  in  such  case,  that  the  prop- 
erty had  cost  the  complainant  about 
three  times  as  much  as  he  received 
for  it  from  the  defendant,  and  that 
the  complainant  had  continued  in 
possession  for  two  years  after  the 
execution  of  the  deed,  was  held  not 
to  be  sufficient  to  warrant  a  pre- 
sumption that  the  sale  was  not  ab- 
solute, against  the  face  of  the  deed 
and  the  defendant's  answer Ibid. 

7.  A  bill  in  chancery  for  a  foreclosure, 
&c.,  stated  that  the  mortgagee  had, 
for  value  received,  assigned  and  in- 
dorsed to  the  complainant  the  note 
to  secure  which  the  mortgage  was 
executed,  and  ordered  the  payment 
to  be  made  to  him.  Held,  that  the 
description  of  the  assignment  was 
sufficient  in  eqaitj.— Slaughter  v. 
Foust  et  al 379 

8.  The  heir,  and  not  the  executor  or 
administrator,  of  a  deceased  mort- 
gagor, is  the  proper  party  defendant 
to  a  bill  for  a  foreclosure  and  sale 
of  the  mortgaged  premises Ibid. 

9.  The  statute  which  prohibits  the 
commencement  of  a  suit  against  an 
executor  or  administrator,  until  the 
expiration  of  a  year  from  the  date 
of  his  appointment,  does  not  apply 
to  a  bill  for  a  foreclosure,  &c., 
agaicsi  the  heir  of  the  mortgagor. 

Ibid. 

10.  The  mortgagee  ui  goods  (the  mort- 
gage being  silent  on  the  subject)  is 
entitled  to  theii*  immediate  posses- 
sion.— Case  V.  Winship 425 

11.  Parol  evidence  is  not  admissible 
to  show  that  it  was  tlie  understand- 
ing of  the  parties  to  such  mortgage, 
at  the  time  of  its  execution,  that  the 
mortgagor  should  retain  posse.ssion 
of  the  goods  until  forfeiture.... 76 id. 

12.  If  a  debtor  execiite  to  his  creditor 
an  absolute  deed  of  conveyance  for 
real  estate,  with  a  verbal  condition 
that  the  grantor  shall  have  the  right, 
for  a  specilied  time,  to  redeem  by 
payment  of  the  debt,  the  deed  is 
but  a  security  for  the  debt. — Blair  v. 
Bass 539 

13.  The  assignment  of  a  debt  so  se- 
cured carries  the  security  with  it. 

Ibid. 

14.  The  debtor  in  such  case  may  waive 
the  right  to  redeem,  and  authorize 
the  creditor  to  sell  the  land  in  order 


to  obtain  payment;  and  in  case  of 
a  sale,  though  the  debtor's  design  in 
authorizing  it  be  to  defraud  other 
creditors,  a  bona  fide  purchaser  for 
value  will  be  protected  by  a  court 
of  equity Ibid. 

MORTGAGE  OF  GOODS. 
See  Mortgage,  2,  3,  4,  10,  11. 

MULTIFAEIOUSNESS. 

See  Chancery,  4. 

N 

NE  EXEAT. 

1.  To  debt  on  a  bond  executea  upo*^ 
the  issuing  of  a  writ  of  ne  exeat, 
plea  that  tlie   defendant   had  pai< 
the  costs  and  that  the  writ  had  u 
sued  upon  good  cause,  is  a  bar  t» 
the  suit. — Coombs  V.  Newlon  e<aZ..12<» 

2.  In  an  action  on  such  a  bond,  no/i 
damnificatus  is  not  a  good  plea. 

Ibid. 

NEW  ALBANY. 
The  president  and  trustees  of  New  Al- 
bany were  not  authorized,  by  the  act 
of  incorporation  of  1832,  to  extend 
the  limits  of  the  corporation  so  as  to 
include  the  out-lota  of  the  town, 
without  the  consent  of  a  majority  of 
the  resident  owners  of  such  lots. — 
Hale  V.  Woodruff. 184 

NEW  TEIAL. 
See  Appeal,  9. 

1.  A  biU  in  chancery  was  filed  to  ob- 
tain a  new  trial  of  a  suit  at  law 
The  bill  relied  on  the  absence  of 
a  material  witness  for  the  complain- 
ant at  the  time  of  the  trial,  whose 
place  of  residence  was  then  un- 
known: but  it  did  not  state  that 
any  diligence  had  been  used  before 
the  trial  to  15  nd  the  witness,  or  to 
procure  his  testimony;  and  it  ap- 
peared that  the  suit  at  law  was  not 
brought  until  several  years  after  the 
cause  of  action  had  accrued.  Heldj 
that  the  bill  should  be  dismissed. — 
Doubleday  et  al.  v.  Makepeace 9 

2.  Trover.  Plea,  not  guilty;  and  ver- 
dict in  favour  of  the  plaintiff  for 
thirty-three  dollars.  New  trial 
granted  on  the  plaintiff's  motion. 
On  the  second  trial,  verdict  and 
judgment  in  favour  of  the  plaintiff 
for  $],750.  Held,  that  this  court 
must  presume,  the  re(xird  not  sliow- 
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ing  the  contrary,  that  there  was  suf- 
ficient ground  for  the  new  trial. — 
Jones  V.  Jones 140 

3.  It  is  a  general  rule  that  a  plaintiff, 
after  a  verdict  against  him,  can  not 
claim  a  new  trial  on  account  of  his 
having  been  surprised  by  the  de- 
fendant's evidence. — Cummins  et  al. 
V.  Walden 307 

4.  On  a  motion  for  a  new  trial,  on  the 
ground  that  certain  facts  can  be 
proved  by  a  witness  who  is  absent, 
the  affidavit  of  the  witness  himself 
should  be  produced  or  its  absence 
accounted  for Ibid. 

6.  If  the  court  try  a  cause  by  consent, 
without  a  jury,  the  judgment  takes 
the  place  of  a  verdict,  and  can  be 
set  aside  only  on  the  same  prepon- 
derance of  evidence  that  would  in- 
validate a  verdict. — Priest  v.  Mar- 
tin   311 

6.  A  verdict  in  accordance  with  the 
weight  of  the  testimony  and  with 
justice,  ought  not  to  be  set  aside  on 
account  of  an  erroneous  instruction 
given  by  the  court  to  the  jury. — 
JSarris  v.  Doe  d.  Barnett  et  al 369 

7.  The  party  against  whom  erroneous 
instructions  to  the  jury  are  given, 
is  entitled  to  a  new  trial  without  the 
payment  of  costs. — Fishei-  v.  Bridges. 

518 

NIL  DEBET. 
See  Pleading,  13,  20. 

NOLLE  PROSEQUI. 
See  Former  Acquittal,  3. 

1.  QucE7:e,  whether  the  prosecuting  at- 
torney has  a  right  to  enter  a  nolle 
prosequi  in  a  criminal  cause  after  the 
trial  has  commenced  ;  and  if  he  has, 
what  i«i  the  effect  of  such  an  entry 
upon  another  indictment  for  the 
same  offense. — The  State  v.  Bams. 

345 

2.  The  refusal,  if  wrong,  to  admit  a 
nolle  prosequi  in  such  case,  is  no 
ground  for  a  writ  of  error,  after  a 
verdict  and  judgment  for  the  de- 
fendant  Ibid. 

NGN  DAMNIFICATUS. 

See  Ne  Exeat,  2. 

NOTAEY  PUBLIC, 

The  official  acts  of  a  notary  public 
must  be  authenticated  by  his  official 
eeal,  and  not  by  a  scrawl. — Hinckley 
v.  G'Farrd 185 


NOTICE. 
See  Arbitration,  li.    Depositions,  2. 
Taxes.   Vendor  and  Purchaseb, 
2,  10, 11, 12,  18. 

NOTICE  TO  QUIT. 
See  Disseisin. 

NUL  TIEL  AWARD. 
See  Arbitration,  10. 

O 

OATH. 

See  Arbitration,  3.  Evidence,  20. 
Jury,  4.  Justice  of  the  Peace, 
10,  11. 

OCCUPYING  CLAIMANT. 
If  the  occupant  of  land  evicted  by  a 
better  title  be  entitled,  under  the 
occupying  claimant  law,  to  a  com- 
pensation for  his  improvements,  he 
is  only  liable  for  the  rents  and  prof- 
its of  the  land  without  the  improve- 
ments. —  Elliott  et  al.  V.  Armstrong. 

421 

OFFICIAL  BOND. 
See  Justice  of  the  Peace,  S,  5,  6, 
13,  14.    Pleading,  6.    Sheriff's 
Bond. 

OFFICIAL  NEGLIGENCE. 

See  Indictment,  4,  5,  6.    Justice  op 

THE  Peace,  12. 

OHIO  RIVER. 
Where  land  is  bounded  by  the  Ohio 
river  on  the  Indiana  side,  the  own- 
er's right  extends  to  low-water  mark. 
Stinson  v.  Butler  et  al 285 

ONUS  PROBANDI. 
If  the  plea  to  an  action  on  a  writing 
obligatory  be  that  the  obligation 
was  obtained  by  fraud,  the  onws  prO' 
bandi  lies  on  the  defendant. — Bogert 
V.  Worth 186 

OPINION. 
See  Witness,  6. 

ORDER. 
See  Bastardy,  12,  13.    County,  2. 
County  Commissioners,  Board  of. 
Evidence,  26. 

A,  holding  a  promissory  note  against 
B,  gave  C  an  order  directed  to  B  as 
follows  :    "  Let  C  have  as  much  of 
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my  money  in  your  hands  as  ne 
wants,  and  I  will  credit  the  note 
with  the  same"  Held,  that  the  or- 
der, being  unrecalled,  authorized  B, 
by  making  payments  to  C  from  time 
to  time,  in  cash  or  otherwise,  to  dis- 
charge the  note.^Early  v.  Patterson. 

449 

OVERSEERS  OF  THE  POOR. 

1.  The  overseers  of  the  poor  are  not 
authorized  to  bind  out  poor  children 
as  apprentices,  unless  their  parents 
are  dead  or  are  unable  to  support 
them. — Demur  v.  Slmonson 132 

2.  If  the  indenture  of  the  overseers 
show  that  it  was  executed  in  a  case 
not  warranted  by  tlie  statute,  it  is 
void ;  and  parol  evidence  is  inad- 
missible in  such  case  to  show,  that 
the  indenture  was  executed  on  a  dif- 
ferent ground  from  that  which  the 
indenture  itself  describes Ibid. 

3.  "Whether  when  the  indenture  does 
not  state  the  ground  upon  wliich  the 
overseers  acted,  parol  evidence  be 
not  admissible  to  show  that  tlie  case 
is  within  tlK  £tatute?^5ti£e/-e...i6id. 

OYER. 

See  Scire  Facias,  2.  Variance,  5, 6. 

If  in  a  suit  on  a  specialty,  the  defend- 
ant obtain  oyer  of  tlie  instrument, 
and  then  set  it  out  untruly  in  a  ma- 
terial i^art  and  demur  to  the  decla- 
ration— the  court,  on  the  plaintiff's 
motion,  will  set  aside  the  demurrer, 
and  render  judgment  in  his  favor 
for  want  of  a  plea,  unless  the  de- 
fendant obtain  leave  to  proceed  more 
correctly. — Bvdisill  v.  Sill 282 


PAROL  EVIDENCE. 
See  Chancery,  16.  Distress,  2.  Evi- 
dence, 2,  4,  8, 10, 14,  19.  Former 
Conviction,  2.  Mortgage,  2  to  6, 
11,  12.  Overseers  of  the  Poor, 
2,  3,  Right  of  Property,  Trial 
OF,  3.    Trust,  2,  3. 


of  the  peace  was  entitled  "  George 
Gose — James  Jesse,  agent,  v.  John 
Porter  /"  and  a  note  executed  by  the 
defendant  to  George  Gose  alone  was 
filed  as  the  cause  of  action.  Held, 
that  Gose  must  be  considered  as  the 
only  plaintiff;  and  tliat  the  note  was 
legal  evidence  in  the  suit. — Gose  v. 

Porter 187 

:.  A  transcript  of  the  judgment  of  a 
justice  of  the  peace,  with  a  certifi- 
cate tliat  an  execution  on  the  judg- 
ment had  been  returned  "  no  prop- 
erty found,"  was  filed  in  the  clerk's 
oflice  of  the  Circuit  Court,  for  the 
purpose  of  obtaining  an  execution 
from  that  court.  After  the  transcript 
was  filed,  and  before  the  execution 
issued,  the  judgment-debtor  died. 
Held,  that  in  such  case,  the  scire  fa- 
cias to  have  execution  from  the  Cir- 
cuit Court,  should  be  not  only  against 
the  lieirs  of  the  deceased,  but  also 
against  his  executors  or  administra- 
tors and  the  terre-tenants  if  any. — 
Welborn  et  al.  v.  Jolly 279 

PARTNERS 

See  Company,  Unincorporated. 
Evidence,  22.    Pleading,  3. 

Suit  by  Charles  D.  Dana,  John  D. 
Wheeler  and  Nicholas  Merriweather, 
on  a  promissory  note  payable  to  Da- 
na, Wheeler  cfc  Co.  Tlie  declaration 
described  the  plaintiff's  as  partners, 
trading  under  the  firm  of  Dana, 
Wheeler  &  Co.,  and  alleged  that  the 
note  was  made  to  them  by  the  name 
of  the  firm.  Plea,  the  general  issue. 
Held,  that  the  plaintiffs  must  prove 
that  they  constituted  the  firm. — 
Fletcher  v.  Daria  et  al 377 

PART  PERFORMANCE. 

See  Frauds,   Statute  of,   1,  2,  3. 

Vendor  and  Purchaser,  9. 

PATENT. 

See  Evidence,  29. 


PARTIES. 

See  Chancery,  6.  Company,  Unin- 
corpokated.  Contract,  2.  Exe- 
cutors AND  Administrators,  19. 
Joint  and  Severai,.  Mortgage, 
8.  Pleading,  14.  Promissory 
Notes,  18.  Scire  Facias,  1.  Wit- 
ness, 2. 

1.  A  suit  commenced  before  a  justice 
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PATENT  RIGHT. 
See  Promissory  Notes,  4  to  7. 

1.  The  exclusive  right  of  property  in 
the  invention  of,  or  improvement 
on,  any  new  and  useful  art,  machine, 
&c.,  is  the  creature  of  statutory  law, 
and  must  be  strictly  regulated  by  its 
provisions. — Higgins  v.  Strong  et  ah 

182 

2.  The  assignment  of  a  patent  right  is 
not  valid,  unless  the  assignment  be 
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recorded  in  the  office  of  the  Secre- 
tary of  State  of  the  United  States; 
and  a  note  given  to  an  assignee  for 
such  a  light,  whose  assignment  had 
not  been  so  recorded,  is  invalid  for 
the  want  of  consideration Ibid. 

PERFORMANCE. 

Bee  Covenants.  Promissory  Notjss, 

11. 

PERJURY. 

See  Variance,  1. 

1.  If  an  affidavit  be  made  under  an 
act  of  Congress  relative  to  the  sale 
of  public  land,  and  the  party  in 
making  it  commit  perjury,  he  may 
be  punished  under  the  act  of  Con- 
gress prohibiting  the  offense ;  but 
the  courts  of  this  State  have  no  ju- 
risdiction of  the  case. — The  State  v. 
Adams 146 

2.  Perjury  may  be  committed  in  giv- 
ing evidence  before  a  grand  jury. — 
The  State  v.  Offutt 355 

3.  An  indictment  for  perjury  must 
state  a  day  certain  on  which  the  of- 
fense was  committed Ibid. 

PLEADING. 
See  Abatement.  Anothek  Action 
Pending.  Appeal,  12.  Arbitra- 
tion, 1,  10.  Attachment.  Bond, 
Single,  3.  Chancery,  1,  4,  6,  15. 
Company,  Unincorporated,  3. 
Consideration.    Corporation,  2, 

4,  6.  CoRYDON  Steam  Mill  Com- 
pany. Estoppel.  Executors  and 
Administrators,  19.  Former 
Acquittal,  2.    Jurisdiction,  1,  3, 

5.  Justice  of  the  Peace,  1,  2,  4 
to  9,  12,  16,  17,  18,  21.  Mayhem. 
Mortgage,  1,7.  Ne  Exeat.  Oyer. 
Practice,  7,  8,  9, 12.  Prison  Lim- 
its, 3,  5,  6.  Profert.  Promisso- 
ry Notes,  2  to  7,  12,  16,  19.  Re- 
lease. Replevin,  3,  4,  5,  7. 
School  Lands,  2,  3.  Set-off. 
Sheriff's  Bond,  1.  Slander,  S, 
9,  11.  Statute,  1.  Trespass,  1, 
3  to  6,  8,  9, 12,  13, 14,  21.  Trover, 
3,  4,  5,  9.  Variance,  5,  6,  7.  Ven- 
dor AND  Purchaser,  3, 14.  Ver- 
dict, 1.  Wabash  and  Erie  Ca- 
nal, 3.     Warranty,  2,  3. 

I.  If  a  declaration  for  goods  sold  and 
delivered  aUege  the  goods  to  have 
been  sold  for  a  stipulated  price,  and 
then  state  a  promise  to  pay  the  worth 
of  the  goods,  alleging  them  to  be 
worth  the  sum  previously  stated,  it 

(64 


is  bad    on  special  demurrer.— <?w/  ei 
al.  V.  Oicot 126 

2.  To  an  action  on  a  bond.  s.  plea  stat- 
ing merely  that  the  parties  had 
agreed,  by  a  writing  ooligatory.  that 
the  bond  should  b<^.  discharged  on 
certain  condition*,  is  insufficient. — 
Cammack  v.  Rupert  et  al 153 

3.  Declaration  in  assumpsit  by  Thomas 
Conley  and  George  W.  Hume,  trading 
under  the  firm  of  Conley  &  Hume, 
against  John  Perkins.  1st  count- 
That  the  defendant  and  one  William 
S.  Bussdl,  on,  &c.,  made  their  prom- 
issory note,  &c.,  and  thereby  jointly 
and  severally  promised  to  pay  the 
said  Conley  &  Hume  the  sum  of,  &c. 
By  reason  whereof  tlie  defendant 
became  liable,  &c.,  and  being  so  lia- 
ble promised  to  pay,  &c.  2d  count 
— That  the  defendant,  on,  &c.,  made 
his  other  promissory  note,  and  there- 
by promised  to  pay  the  said  Conley  & 
Hume,  the  plaintiffs,  the  sum  of,  &c. 
By  reason,  &c.  Breach,  that  the 
defendant  had  not  paid,  &c.  Held, 
on  special  demurrer,  that  the  decla- 
ration was  good. — Perkins  v.  Conley 
etal ..187 

4.  In  assumpsit  for  goods  sold  and  de- 
livered, a  general  plea  of  fraud  is 
good  even  on  special  demurrer. — 
Elliott  V.  Coggshall 238 

5.  If  in  a  suit  on  a  judgment,  the  dec- 
laration set  out  the  amount  of  the 
judgment  correctly,  the  circumstance 
that  the  sum  named  in  the  queritur 
is  less  than  the  judgment,  is  not  ma- 
terial.— Harris  v.  The  Muskingum 
M.  Co 267 

6.  Debt  on  a  sheriff's  bond  against  the 
principal  and  his  sureties.  Breach, 
the  sheriff's  failure  to  return  an  ex- 
ecution in  favor  of  the  relator,  &c. 
Two  pleas  as  follows :  1.  That  when 
the  execution  came  to  the  sheriff's 
hands,  the  execution-defendant  had 
no  property  within  the  sheriff's  bail- 
iwick whereof  to  make  the  money 
or  any  part  of  it,  but  was  then  and 
still  continued  to  be  notoriously  in- 
solvent. 2.  That  at  the  time  when 
the  execution  came  to  the  sheriff's 
hands,  and  at  the  time  when  it 
should  have  been  returned,  viz.,  on, 
&c.,  the  relator  had  no  interest  in 
the  execution  or  the  judgment  on 
which  the  same  issued,  nor  was  he 
entitled  to  any  part  of  the  money 
due  thereon,  &c.  Held,  that  these 
pleas  were  bad  on  general  demur- 
rer.  Held,  also,  that  the  declaration 
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was  bad  ;  it  containing  no  averment 
of  a  jndgnient  on  wJiicli  tlie  execu- 
tion issued. — The  State  v.  Spencer  et 
al 310 

7.  Tlie  declaration  in  assumpsit  stated, 
tliat  the  plaintiff'  liad  bought  of  tlie 
defendant  all  tlie  iat  hogs  which  the 
defendant  then  had,  supposed  to  be 
about  5o0,  at  $3.12j  per  cwt.,  to  be 
delivered,  &c.;  but  that  the  hogs  had 
not  been  delivered,  &c.  Held,  that 
the  declaration  was  bad  on  general 
demurrer,  for  not  averring  some  par- 
ticular number  of  hogs,  with  their 
weight,  which  the  defendant  had 
when  the  contract  was  made. — Mc- 
Connell  v.  Baker... 325 

8.  Held,  that  a  promissory  note  dated 
at  Union  county,  State  of  Indiana, 
might  be  declared  on  in  another 
county,  without  noticing  the  words 
State  of  Indiana. — Reagan  et  al.  v. 
Maze 344 

9.  Held,  also,  that  the  declaration  in 
such  case  need  not  state  the  place  at 
which  the  note  is  dated Ibid. 

10.  Pleadings  must  contain  facts — not 
matters  of  law. —  Warner  v.  Hatfield. 

392 

11.  A  plea  professing  to  answer  the 
whole  declaration,  but  only  answer- 
ing a  part,  is  bad  on  general  demur- 
rer.— Gi-iffith  v.  Fischli 427 

12.  In  a  suit  by  an  administrator  de 
bonis  von  against  a  debtor  of  the 
original  intestate,  the  declaration 
must  state  the  name  of  the  previous 
administrator,  and  aver  that  the 
money  had  not  been  paid  to  him, 
nor  to  the  original  intestate,  nor  to 
the  plaintiff Ibid. 

13.  To  debt  on  bond,  nil  debit  is  a  bad 
plea  on  general  demurrer. — Trimble 
et  al.  V.  The  State 435 

14.  The  general  issue  admits  the 
character  in  which  the  plaintiff  sues. 
— LinvUle  v.  Earlymine 469 

15.  As  to  the  form  of  a  declaration  in 
an  action  on  several  bank  notes. — 
The  State  Hank  of  Indiana  v.  Brooks. 

485 
6.  If  to  a  declaration  in  trespass  con- 
taining several  counts,  a  plea  pro- 
fessing to  answer  the  whole  declara- 
tion only  answer  one  of  the  counts, 
and  do  not  aver  the  identity  of  the 
trespasses  described  in  the  ditferent 
counts,  it  is  bad  on  general  demur- 
rer. And  such  plea,  though  it  con- 
tain the  averment  of  identity  is  bad 
on  special  demurrer. — RuhottoiJiet  al. 
V.  McClure 505 


17.  Disseisin.  Plea,  1.  Notgiiihy,'2> 
A  denial  of  the  defendant's  j)osse8- 
sion.  Held,  that  the  second  plea 
amounted  to  the  general  issue,  and 
might  be  rejected  on  motion. — Bho- 
den  V.  Graham 517 

IS.  In  assumpsit  by  the  assignee  of  a 
promissory  note  against  the  maker, 
the  declaration  set  out  the  indorse- 
ment as  follows  :  "  And  the  said  A 
(the  payee)  then  and  there,  under 
his  own  proper  hand,  indorsed  and 
delivered  the  said  promissory  note 
to  the  plaintiff.  By  means  where- 
of," &c.  Special  demurrer  to  the 
declaration,  because  it  does  not  state 
that  the  note  was  assigned  by  indorse- 
ment thereon  under  the  hand  of  the 
payee.  Held,  that  there  was  no 
ground  for  the  demurrer. — Marvin 
v.  Slaughter 529 

19.  Trespass  against  a  justice  and  con- 
stable for  an  assault  and  battery,  &c. 
The  justice  pleaded,  that  he  had 
entered  three  tines  against  the  plain- 
tiff for  "  profanely  swearing  three 
several  oaths  by  taking  the  name  of 
God  in  vain,"  and  that  the  impris- 
onment, &c.  The  constable  pleaded 
that  as  constable,  under  a  mittimus* 
in  said  case,  &c.,  he  did,  &c.  Held, . 
that  the  description  of  the  offenses 
in  the  pleas  was  sufficient. — Odell  et 
al.  V.  Cramett 549 

20.  When  a  deed — whether  a  single 
bill  or  a  bond  with  a  condition — is 
the  foundation  of  an  action  of  debt, 
nil  debet  is  a  bad  plea  on  general  de- 
murrer.— Love  V.  Kidwell  et  aL...553 

21.  Assumpsit  on  a  promissory  note, 
dated  the  fourth  of  Janiuiiy,  1836, 
and  payable  one  year  after  date. 
Pleas,  1.  The  general  issue.  2.  That 
the  note  was  given  for  a  part  of  the 
consideration  of  a  tract  of  land, 
which  the  plaintiff  was  to  convey 
to  the  defendant,  free  from  incum- 
brances, on  the  day  and  year  afore- 
said, but  which  he  had  not  so  con- 
veyed. 3.  Similar  to  the  second. 
4.  Similar  to  the  second,  except  that 
it  states  that  the  land  w«s  to  be  con- 
veyed in  fee-simple,  by  a  good  and 
sufficient  deed  of  conveyance  with 
the  usual  covenant  of  general  war- 
ranty, and  that  it  had  not  been  so 
conveyed.  Eeplication  to  the  sec- 
ond plea,  admitting  the  considera- 
tion of  the  note  as  alleged,  and  stat- 
ing that  on  the  ninth  of  March, 
1836,  the  plaintiff  had  fully  com- 
plied with  his  agreement,  by  ex.ecntr- 


(648) 


INDEX. 


587 


ing  and  delivering  to  the  defendant 
a  good  and  sufficient  warranty  deed 
for  the  land.  Held,  on  general  de- 
murrer, that  the  third  and  fourth 
pleas  and  the  replication  to  the  sec- 
ond plea,  were  sufficient. — Catiett  v. 
McDowell 556 

POOE. 
See  Overseers  of  the  Poor. 

POSSESSION. 
See  Bond,  Single,  4.    Evidence,  5. 
Frauds,  Statute  of,  2,  3.    Mort- 
gage, 2,  3,  4,  10,  11.    Right  of 
Property,  Trial  of,  3.    Trover, 

1,  2,  8.    Vendor  and  Purchaser, 
•  2,  5,  6,  9,  11. 

PRACTICE. 

See  Abatement,  1,  3,  6.    Appeal,  1, 

3,  6,  7,  11,  12.   Arbitration,  4, 15. 

Bastardy,  4,  5,  10.    Capias  ad 

Respondendum,  1.    Chancery,  1, 

2,  6, 12.  Continuance.  Default, 
Judgment  by,  3.  Error.  Exhib- 
its. Indictment,  3.  Joint  Ac- 
tion. Jury,  3,  7.  Oyer.  Plead- 
ing, 17.  Replevin,  3.  Security 
FOR  Costs.    Taxes. 

1.  In  debt  on  a  bond  conditioned  for 
the  performance  of  covenants,  the 
breaches  were  assigned  in  the  decla- 
ration, and  a  judgment  bv  default 
was  taken  against  the  defendant. 
Held,  that  tlie  breaches  should  be 
proved  and  the  damages  assessed,  be- 
fore the  rendition  of  final  judgment. 
— Many  et  al.  v.  The  Governor 2 

2  A  judgment  by  default  was  set  aside 
by  consent  of  parties,  on  the  condi- 
tion that  the  defendant  should,  with- 
in twenty  days,  give  sufficient  bail 
to  the  sheriff,  or  that  execution 
should  issue  on  the  judgment.  Held, 
that  this  proceeding  was  incorrect. 
— Freeman  v.  Hukill 9 

9  That  the  plaintiff  has  failed  to 
prove  a  material  point  in  his  case, 
is  an  objection  not  to  be  made  until 
the  examination  of  his  testimony  is 
closed.  If  it  then  appear,  that  any 
proof  indispensable  to  the  mainten- 
ance of  the  suit  has  not  been  pro- 
duced, the  court  may  instruct  the 
jury  that  the  plaintiff  can  not  re- 
cover.— Nixon  V.  Brown 157 

4  If  a  passage  in  a  law  book  of  an- 
')ther  country  be  not  law  in  this 
State,  it  ought  not  to  be  read  to  the 
wry Ibid. 


5.  The  order  of  time  for  the  intro- 
duction of  evidence  to  support  the 
different  parts  of  an  action  or  de- 
fense, must  be  generally  left  to  the 
discretion  of  the  party  introducing 
the  evidence. — Throgniorton  v.  Davis 
et  ux 174 

6.  The  statute  requiring  an  oath  to  a 
plea,  replication,  &c.,  denying  the 
execution  of  an  instrument  of  writ- 
ing, &c.,  does  not  dispense  with  the 
production  of  tlie  instrument  on 
the  trial ;  it  only  excuses  proof  of 
the  execution  of  the  instrument, 
when  such  plea,  &c.,  is  without  oath. 
— Fosdick  V.  Starhuck 417 

7.  If  upon  a  demurrer  to  a  plea  being 
overruled,  the  plaintiff  withdraw 
the  demurrer  and  reply,  he  can  not 
afterwards  object,  on  error,  to  the 
overruling  of  the  demurrer. — Early 
V.  Patterson 449 

8.  Neither  rules  to  plead  nor  rule- 
days  are  authorized  by  our  statute. 
— Runnion  et  al.  v.  Crane  et  a/. ..466 

9.  A  party  can  not  be  required  to  per- 
fect his  pleading  by  a  certain  day  in 
vacation  ;  but  a  day  during  the  term 
at  which  the  cause  is  called,  or  dur- 
ing the  subsequent  term,  may  be  set 
for  that  purpose Ibid. 

10.  A  special  demurrer  can  not  be 
filed  after  the  day  for  which  the 
cause  is  set  for  trial. — The  State 
Bank  of  Indiana  v.  Brooks 485 

11.  Where  there  are  several  issues, 
they  must  be  all  disposed  of  before 
the  plaintiff  can  have  final  judg- 
ment.— Rubottom  et  al   v.   McQlure. 

12.  Declaration  in  slander  containing 
two  counts.  Judgment  by  default, 
entire  damages  assessed  by  a  jury, 
and  final  judgment  accordingly. 
Errors  assigned :  1.  One  of  the 
counts  is  bad.  2.  There  is  no  suffi- 
cient venue  in  the  declaration. 
Held,  that  the  objections  were  made 
too  late. —  Wickharn  v.  Baker 517 

PRECEDENT  CONDITION. 

See  Promissory  Notes,  11. 

PRE-EMPTION,  RIGHT  OF. 

A  person  having  a  pre-emption  right 
to  a  certain  tract  of  United  States' 
land,  which  right  was  to  expire  on  a 
certain  day,  sowed  grain  on  the  land 
which  he  knew  would,  on  that  day, 
be  unripe,  and  then  permitted  the 
time  to  expire  without  making  the 
purchase.     Held,   that   a   stranger, 
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who  afterwards  purchased  the  land 
of  the  United  StcUes,  was  entitled  to 
the  growing  crop. — Basor  v.  Quails. 

286 

PEESUMPTION. 

See  AppEAii,  i,  4,    Instructions  to 

JUBY,   2.     MOETQAGE,  4,   6.      NeW 

Triax,  2.  Trespass,  11.  Wit- 
ness, 7. 

PRINCIPAL  AND  AGENT. 

See  Agent  op  State.  Bond,  Single, 
2.  Evidence,  6.  Lien,  2.  Wit- 
ness, 11. 

L  An  agent  is  liable,  by  the  statute, 
for  interest  on  money  received  by 
him  for  his  principal,  from  the  time 
of  its  being  demanded. — Hackleman 
etcU.v.  Moat 164 

2.  Contracts  with  an  agent  acting  in 
his  principal's  name,  inure  to  the 
benefit  of  the  principal. — House  v. 
Fort 293 

PRINCIPAL  AND    SURETY. 

See  Evidence,  6.  Justice  of  the 
Peace,  5,  6,  13.  Scire  Facias,  3. 
Sheriff's  Bond. 

A  prolongation  of  the  time  of  pay- 
ment, given  by  a  creditor  to  his 
debtor  without  a  new  contract 
founded  on  a  valid  consideration, 
though  given  without  the  consent  of 
the  surety  of  the  debtor,  will  not 
exonerate  the  surety  from  his  lia- 
bility.— Coman  et  al.  v.   The  State. 

241 

PRISON  LIMITS. 

1.  If  an  execution  debtor  escape  from 
the  prison-bounds,  the  bond  for  the 
limits  is  forfeited ;  and  his  subse- 
quent voluntary  return  to  the  bounds 
before  the  commencement  of  a  suit 
on  the  bond,  is  no  defense  to  such 
suit. — Spader  et  al.  v.  Frost  et  aZ..190 

2.  Such  a  bond  for  the  limits,  though 
it  should  be  insufficient  under  the 
statute,  may  still  be  good  at  com- 
mon law Ibid. 

8.  Although  the  condition  of  such  a 
bond  do  not  contain  a  recital  of  the 
matters  which  led  to  its  execution, 
and  which  show  a  connection  be- 
tween it  and  the  obligee,  the  bond 
may  still  be  sued  on,  and  the  omis- 
sion be  supplied  by  averments..J7)ld 

4.  In  an  action  on  such  a  bond,  the 
measure  of  damages  is  the  amount 
of  the   debt  for  which  the  debtor 

(6 


was  committed,  together  with  inter- 
est and  costs Ibid. 

5.  The  replication  in  such  a  case,  set- 
ting out  the  condition  of  the  bond, 
&c.,  should  aver  the  existence  of  a 
judgment  on  which  the  execution 
issued  ;  and  it  should  conclude  with 
a  verification Ibid. 

6.  It  is  a  good  plea  to  a  suit  on  such  a 
bond,  that  the  execution-debtor  left 
the  bounds  with  the  previous  con- 
sent and  license  of  the  plaintifi'..i6i<i. 

PROBATE  COURT. 

See  Executors  and  Administra- 
tors, 5,  6,  8,  9,  19.  Fraudulent 
Conveyance,  2. 

The  obligee  of  a  title-bond  died,  anr" 
the  obligor  was  appointed  his  ad 
ministrator.  The  Probate  Court  di 
rected  the  administrator  to  sell  the 
land  described  in  the  bond  for  tho 
payment  of  debts,  receive  the  pur- 
chase-money, and  make  a  title  to  the 
purchaser.  The  administrator  ac- 
cordingly sold  the  land,  and  gave 
the  purchaser  a  bond  conditioned 
for  a  conveyance  when  the  purcliase 
money  should  be  paid.  The  ad- 
ministrator received  the  purchase- 
money  and  removed  out  of  the  State. 
The  purchaser,  without  having  de- 
manded a  deed,  filed  a  bill  in  the 
Probate  Court  of  the  county  against 
the  administrator  and  infant  heirs 
of  the  deceased,  for  a  Specific  per- 
formance. Held,  that  the  court  had 
jurisdiction  of  the  cause,  and  that 
the  complainant  was  entitled  to  a 
decree. — Boyle  v.  Moss 535 

PROCESS. 

See  Bastardy,  5.    Capias  ad  Re- 
spondendum.   Replevin,  2. 

PROFERT. 
Profert  is  not  necessary  in  a  declara- 
tion on  a  promissory  note. — Perkins 
V.  Gonley  et  al 187 

PROMISE. 

See  Assumpsit.     Frauds,  Statute 
OF,  4.    Usury,  2. 

PROMISSORY  NOTES. 
See  Chancery,  14.  Company,  Un- 
incorporated, 3.  Consideration, 
2,  3.  Inquiry,  Writ  of,  1,  2,  3. 
Interest,  2.  Justice  of  the 
Peace,  9,  18.  Money  Had  and 
Received,  2.    Order.    Partners. 
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Pleadings,  3,  8,  9,  18,  21.  Pko- 
FERT.  Set-off,  2.  Usury,  1. 
Witness,  9,  10. 

1.  Suit  by  the  assignee  against  the  as- 
signor of  a  promissory  note.  The 
plaintiff  had  obtained  judgment 
against  the  maker,  and  sued  out  a 
fieri  facias,  which  was  returned  nulla 
bam.  Held,  that  as  the  plaintiff 
had  held  the  note  fourteen  months 
after  it  became  due,  before  he 
brought  the  suit,  and  gave  no  satis- 
factory reason  for  the  delay,  he  had 
been  guilty  of  gross  negligence,  and 
ought  not  to  recover  against  the  as- 
signor.— Treadway  v.  Brybread 20 

2.  A  note  for  the  payment  of  money, 
which  has  subjoined  to  it  the  payee's 
agreement  to  take  goods,  &c.,  can 
not  be  filed,  instead  of  a  declaration, 
as  the  cause  of  action. — Taylor  v. 
3Ieek 41 

3.  To  debt  on  a  promissory  note,  the 
defendant  may  plead  in  general 
terms,  that  the  note  was  madewith- 
out  any  good  or  valuable  considera- 
lion  whatever. — Kernodle  v.HunL.hl 

4.  A  plea  in  such  case,  that  the  note 
was  made  in  consideration  of  the 
sale  and  conveyance  to  the  defend- 
ant of  the  right  to  use,  sell,  &c.,  a 
certain  patent  right,  which  patent 
riffht  was  of  no  value,  is  insufficient. 

^  Ihid. 
6.  So,  if  the  plea  be  that  the  note  was 
executed  in  consideration  of  the  sale 
and  conveyance  to  the  defendant  of 
.  a  right  to  use,  sell,  &c.,  a  certain 
patent  right,  which  the  payee  rep- 
resented to  be  useful  and  valuable, 
but  which  was  in  fact  of  no  use  or 
value,  it  is  not  sufficient Ibid. 

6.  But  a  plea  in  such  case,  that  the 
note  was  made  in  consideration  of 
the  sale  and  conveyance  to  the  de- 
fendant of  a  right  to  use,  sell,  &c., 
a   certain   patent   right,  which  the 

Sayee  represented  he  owned  and 
ad  authority  to  sell,  when  in  fact 
he  had  no  such  ownership  or  au- 
thority, is  a  good  defense  to  the 
suit ^^ic^' 

7.  A  replication  to  the  last-mentioned 
plea,  that  the  note  was  executed  for 
a  good  and  valuable  consideration, 
without  fraud,  &c.,  is  not  sufficient 
on  special  demurrer Ibid. 

8.  A  promissory  note,  executed  by 
Byland  T.  Brown  and  Alexander 
Gregg  and  payable  to  Joseph  S.  Burr, 
was  indorsed  by  the  payee  as  fol- 
lowi:  "Mr.  Gregg:  Pay  the  within 


to  Jesse  Boh  in  !<on.  (Signed)  Joseph 
S.  Burr."  Held,  that  this  indorse- 
ment did  not  transfer  the  legal  own- 
ership of  the  note  to  Bobinson,^  and 
authorize  him  to  maintain  a  suit  on 
it  against  the  makers  or  either  of 
them,  in  his  own  name. — Bobinson 
V.  Brown l-"8 

9.  The  payee  of  a  promissory  note 
may  sue  on  the  original  considera- 
tion for  which  the  note  was  given.— 
Hilligoss  v.  Bond 186 

10.  If  the  payee  of  a  promissory  note 
refuse  to  comply  with  the  condition 
upon  which  the  note  was  made  pay- 
able to  him,  he  can  not  sustain  a 
suit  against  the  maker  on  the  note. 
Coppock  V.  Burkhart 220 

11.  A  and  B  entered  into  a  written 
agreement,  by  which  A  was  to  pur- 
chase 1,500  hogs,  and  deliver  them 
to  i»  at  a  particular  time  and  place, 
and  at  a  specified  price.  The  money 
necessary  to  buy  the  hogs  was  to  be 
advanced  by  jB.  At  the  date  of  the 
contract,  and  in  part-performance 
of  it,  B  advanced  to  A  §300,  and  A 
gave  to  J5  a  promissory  note  for  the 
amount,  as  an  evidence  merely  of 
the  receipt  of  the  money.  In  con- 
sequence of  the  fault  of  B  in  not 
afterwards  advancing,  according  to 
his  agreement,  the  residue  of  the 
money  necessary  for  the  purchase, 
A  was  prevented  from  complying 
with  his  part  of  the  contract.  Held, 
that  a  suit  would  not  lie  on  the  note 
for  the  want  of  consideration.  Held, 
also,  that  B  could  not,  under  these 
circumstances,  recover  the  money 
advanced  to  A,  in  an  action  for 
money  had  and  received,  nor  sustain 
an  action  against  him  on  the  special 
contract. — McKee  v.  Miller  et  aZ..222 

12.  Suit  on  a  note  by  the  payee,  who 
had  previously  promised  to  receive 
certain  goods,  on,  &c.,  at  his  own 
house  in  payment. — Plea,  that  the 
goods  were  ready,  on,  &c.,  at  the  de- 
fendants house,  &c.     Held,  that  the 

plea  was  bad. — Taylor  v.  Jiee^•...388 

13.  A  owed  B  $100,  and  gave  his  note 
with  two  sureties  for  the  amount. 
Afterwards,  in  consideration  of  the 
forbearance  of  that  debt  and  of  the 
release  of  the  sureties,  A  gave  his 
note  to  B  for  the  original  debt  and 
fifty  dollars  more,  payable  at  a_  fu- 
ture time.  Held,  that  the  conside- 
ration for  the  whole  of  the  latter 
note  was  valid Ibid. 

14.  A  note  for  a  certain  sum  was  pay- 
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able  on  (he  27th  of  June,  1833.  The 
payee  promised  in  writing,  at  the 
bottom  of  the  note,  to  receive  a  cer- 
tain number  oi'  steers  in  payment, 
provided  they  should  be  delivered 
by  the  first  of  April,  1833.  Held, 
that  if  the  maker  failed  to  deliver 
the  steers  by  the  said  tirst  of  April, 
and  to  pay  the  note  when  due,  the 
payee's  remedy  was  an  action  of 
debt  or  assumpsit  on  the  note  for 
the  non-payment  of  the  money. 

Ibid. 

15.  The  assignee  of  a  promissory  note, 
given  without  consideration,  may 
sue  the  assignor  at  any  time,  and 
without  having  previously  sued  the 
maker. — Fosdick  v.  Starbuck 417 

16.  In  a  suit  by  the  assignee  against 
the  maker  of  a  promissory  note,  not 
payable  and  negotiable  at  a  char- 
tered bank,  the  defendant  may  prove, 
under  the  general  issue,  a  want  or 
failure  of  consideration. — Tucker  v. 
Tipton 529 

17.  The  legal  interest  in  a  promissory 
note,  though  payable  to  bearer,  is 
not  transferable  by  delivery  under 
the  statute,  unless  the  note  be  pay- 
able at  some  chartered  bank  within 
the  State.— iHcM«  v.  Hatch 531 

IS.  A  suit  on  a  promissory  note  must 
be  brought  in  the  name  of  the  per- 
son who  has  the  legal  interest  in  the 
note Ibid. 

19.  The  defendant  may,  under  the 
general  issue,  defeat  an  action  of 
assumpsit  on  a  promissory  note,  by 
showing  the  want  or  failure  of  con- 
sideration, or  he  may  reduce  the 
damages  by  showing  a  partial  fail- 
ure of  the  consideration. — Catlett  v. 
McDowell 556 

PUECHASER. 
See  Vendor  and  Pukchaser. 


Q 

QUEEITUR. 
See  Pleading,  5. 

B 

EEAL  ESTATE,  SALE  OF. 
See  Vendor  and  Purchaser. 

KECOGNIZANCE. 

See  Bastardy,  1,  2,  10. 


RECORD. 
See  Default,  Judgment  by,  1,  2 
Evidence,  11,  17,  23.  Execution 
2.  Executors  and  Administra- 
tors, 9.  Justice  of  the  Peace 
1,  2,  10,  11. 

1.  The  record  of  a  judgment  by  de- 
fault against  the  defendant  for  want 
of  an  appearance,  should  show  that 
the  process  had  been  served. — Hcaiy 
et  dl.  v.  The  Governor 2 

2.  A  bill  of  exceptions  relative  to  the 
affidavit  and  bond  in  this  case, 
stated :  "  which  affidavit  and  bond 
are  made  a  part  of  the  record." 
Held,  that  this  statement  did  not 
make  the  affidavit  and  bond  a  part 
of  the  record ;  and  that  to  niake 
them  so  by  means  of  a  bill  of  ex- 
ceptions, they  should  be  copied  into 
the  bill.— i/w/v.  Gilbert 19 

3.  The  record,  in  the  case  of  an  in- 
dictment, need  not  show  that  the 
indictment  was  signed  by  the  prose- 
cuting attorney,  nor  that  there  was 
a  Ibreman  of  the  grand  jury. — 
3IcGreggv.  The  State 101 

RECORDER. 

1.  The  statute  authorizing  the  board 
of  commissioners  of  any  county  in 
which  the  office  of  recorder  be- 
comes vacant  by  death,  resignation, 
removal,  or  otherwise,  to  appoint 
some  person  to  supply  the  vacancy 
until  the  next  general  election,  is 
not  unconstitutional. — Hedley  v.  The 
Board  of  Commissioners,  &e 116 

2.  The  board  of  county  commission- 
ers can  not  create  a  vacancy  in  the 
office  of  recorder,  but  when  such 
vacancy  has  occurred,  they  may  de- 
clare its  existence,  and  make  an  ap- 
pointment to  supply  it,  in  conformity 
with  the  statute Ibid. 

REGISTRY. 

See  Evidence,  27,  31. 

RELATOR. 
See  Husband  and  Wife. 

RELEASE. 

If  the  defendant  in  a  court  of  error 

rely  upon  a  release  of  errors,  the 

release  must  be  specially  pleaded. — 

Adams  v.  Beem  et  ai 128 


RENT. 

See  DiSTRE&s, 
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EENTS  AND  PEOFITS. 
See  CHAifCERy,  5,  15.  Dowek,  2.  In- 
fant,  2.    OccxipyiNG   Claimant. 

ShEKIPF's  SAIiE,  2. 

EEPLEVIN. 

1.  Keplevin.  Pleas,  1.  That  the  de- 
fendant had  not  taken  or  detained 
the  property.  2.  Property  in  a 
stranger.  3.  Property  in  the  de- 
fendant. The  plaintiff  joined  issue 
on  the  first  plea,  and  replied  to  the 
second  and  third,  property  in  him- 
self. Verdict,  "  We  tind  the  prop- 
erty to  be  in  the  plaintiff."  Judg- 
ment against  the  defendant  for  costs. 
Held,  that  this  verdict  did  not  au- 
thorize a  judgment  for  the  plaintiff, 
as  the  jury  had  not  found  that_  the 
horse  had  been  taken  or  detained 
by  the  defendant.— ifu/  v.  Gilbert. 

19 

2.  In  an  action  of  replevin,  the  writ 
must  contain  a  description  of  the 
goods  for  which  the  action  is  brought; 
but  it  need  not  show  that  the  affida- 
vit, required  by  the  statute,  had  been 
made  by  the  plaintiff. — Magee  v.  Si^- 
gerson 70 

3.  Eeplevin.  Pleas,  Ist,  that  the  prop- 
erty of  the  goods  was  in  Solomon 
Perkins;  2d,  that  the  defendant 
was  a  constable,  and  as  such  had 
taken  the  property  by  virtue  of  an 
execution  issued  by  a  justice  of  the 
peace  on  a  judgment  against  Solo- 
mon Perkins;  and  that  the  goods 
belonged  to  Solomon  Perkins.  Held, 
thiit  the  second  plea  might  be  reject- 
ed on  the  plaintiff's  motion,^  it  be- 
ing the  same  in  substance  with  the 
fii-st. — Mann  v.  Perkins -271 

i.  If  in  replevin  before  a  justice,  the 
defendant  appear,  plead  in  bar,  and 
go  to  trial,  without  objecting  to  the 
affidavit,  he  can  not  afterwards  ob- 
ject to  it  as  an  affidavit.  But  the 
affidavit,  in  such  case,  may  answer 
for  the  statement  of  demand ;  and 
in  that  character  it  may  be  objected 
to  or  be  amended  as  other  statements 
of  demand. — Perkins  v.  Smith. ..299 

6.  On  an  appeal  in  replevin,  the  plain- 
tiff may,  on  payment  of  costs,  have 
leave  to  amend  his  statement  of  de- 
mand filed  before  the  justice,  by  in- 
eerting  the  value  of  the  property. 

Ibid. 

6.  The  justices'  jurisdiction  in  re- 
plevin extends  to  goods  the  value 
of  which  does  not  exceed  fifty  dol- 
lars  Ibid. 


7.  In  replevin  for  the  unlawful  de- 
tainer of  goods,  non  cepit  is  not  a 
good  plea ;  the  general  issue  in  such 
case  is  non  detinet. —  Wcdpole  v.  Smith. 

304 

8.  To  sustain  replevin,  the  plaintiff 
must  have  a  general  or  special  prop- 
erty in  the  goods,  and  a  right  to  their 
immediate  possession Ibid, 

9.  A  constable  levied  an  execution  on 
certain  goods  of  the  debtor,  and  de- 
livered them  for  safe-keeping  to  the 
creditor.  Before  the  return-day  of 
the  execution,  and  whilst  the  goods 
were  so  situated,  the  execution  and 
levy  were  set  aside.  The  constable, 
afterwards,  demanded  the  goods  of 
the  creditor,  who  refused  to  deliver 
them.  Held,  that  the  constable,  for 
the  want  of  property  in  the  goods, 
could  not  maintain  replevin  for  them 
against  the  creditor Ibid. 

10.  Eeplevin  for  the  detainer  of  a 
horse.  Plea,  property  in  defendant. 
Eeplication  in  denial,  and  issue.  It 
appeared  that  the  plaintiff  had 
bought  the  horse  of  the  defendant, 
but  that  the  latter  still  had  him  in 
possession.  Held,  that  these  facts 
did  not  necessarily  show  that  the  is- 
sue must  be  found  against  the  plain- 
tiff, unlcisj  he  had  proved  a  demand 
and  refusal  of  the  horse. — lAtterel  v. 
St.  John 326 

EEQUEST. 

See  Disseisin.  Limitations,  Stat- 
ute OF,  3.  Pbobate  Coubt.  Ven- 
dor AND  Purchaser,  19. 

EESCINDING  OF  CONTEACT 
See  Contract,  1.    Infant,  4. 

EEVENUE. 
See  Taxes. 

EEVIVOE. 
See  Executors  and  Administra- 
tors, 16. 

EIGHT  OF  PEOPEETY,  TRIAL. 
OF. 

See  Mortgage,  2,  3,  4. 
1.  The  claimant  of  goods,  taken  in  ex- 
ecution against  another  person,  filed 
a  claim  to  the  goods,  stating  them 
to  be  his  and  that  his  claim  wa.s  just 
and  legal,  and  then  made  an  affida- 
vit that  the  claim  was  true  in  sub- 
stance and  matter  of  fact.  _  Held, 
that  the  affidavit  was  sufficient. — 
Hankins  el  a/,  v.  Ingols 35 
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2.  The  execution-defendant,  on  a  trial 
of  the  right  of  proi^erty  between  the 
claimant  and  the  execution-plaintiff, 
IB  a  competent  witness  for  the  claim- 
ant  Ibid. 

8.  On  a  trial  of  the  right  of  property 
taken  in  execution,  the  debtor's  pos- 
session of  the  goods  after  his  exe- 
cuting an  absolute  bill  of  sale  of 
them  to  the  claimant,  may  be  shown, 
by  parol  evidence,  not  to  be  fraudu- 
lent.—i^o/ey  et  al.  V.  Knight 420 

4.  The  affidavit  and  claim  of  a  third 
person  to  property  taken  in  execu- 
tion, should  show  whether  the  claim- 
ant be  the  absolute  owner,  or  whether 
his  claim  be  conditional,  and  if  the 
claim  be  conditional,  whether  it 
was  created  by  deed  or  by  parol ; 
but  if  the  objection  for  a  defect  in 
these  particulars  be  not  made  before 
the  justice,  it  is  waived. — Humble  v. 
Williams 473 

EIOT. 
Indictment  against  three  persons  for  a 
riot.  Plea,  not  guilty.  Verdict  of 
guilty  as  to  one,  and  of  not  guilty 
as  to  the  others.  Held,  that  upon 
this  verdict  a  judgment  could  not 
be  rendered  against  the  defendant 
found  guilty.  Aliter,  if  the  indict- 
ment had  been  against  the  defend- 
ants together  with  others  whose 
names  were  not  known.  — Turpin  v. 
The  Stale 72 

KOADS. 

A  change  in  a  part  of  the  Terre  Haute 
State  road  was  made  and  marked 
by  a  commissioner,  under  the  act  of 
1833.  Held,  that  the  part  of  the 
road  as  thus  changed  might  be 
opened,  though  the  commissioner's 
rejiort  had  not  been  filed  in  the 
clerk's  office,  &c.,  as  the  act  requires. 
—  While  V.  Morris 2 


SALE  BY  SHEEIFF. 

See  Shebipf's  Sale. 

SALE  FOE  TAXES. 
Action  of  disseisin  for  certain  land 
which  the  plaintiff  had  purchased 
for  taxes  in  1827.  Held,  that  the 
statute  required  the  assessment-roll, 
and  the  advertisement  of  sale  for 
taxes,  to  be  filed  in  the  office  of  the 
clerk  of  the  Circuit  Court ;  and  that 


therefore  the  assessment  of  the  tax, 
and  the  advertisement  of  sale,  should 
be  proved  by  copies  certified,  not  by 
the  clerk  of  the  board  of  justices, 
but  by  the  clerk  of  the  Circuit  Court. 
— Parker  v.  Smith 70 

2.  Held,  also,  that  under  the  statute  of 
1824,  the  defendant  in  such  case  may 
prove,  notwithstanding  the  collec- 
tor's deed,  that  from  the  time  the 
precept  came  into  the  collector's 
hands  up  to  the  time  of  sale,  there 
was  suflicient  personal  property  on 
the  premises,  out  of  which  the  taxes 
could  have  been  made ;  and  that 
there  was  also  a  tenant  on  the  prem- 
ises  Ibid. 

3.  Held,  also,  that  the  collector's  deed, 
under  the  above  named  statute,  fur 
nishes  no  evidence  that  the  tAx  had 
been  legally  assessed,  or  that  it  had 
not  been  duly  paid,  or  that  the  land 
was  not  exempt  from  taxes Ibid. 

4.  Held,  also,  that  under  that  statute 
such  a  deed  is  prima  facie  evidence, 
and  nothing  more,  of  the  legularity 
of  the  proceedings  relative  to  the 
purchaser's  title,  so  far  as  the  acts 
of  the  collector  are  concerned. ..iiicJ. 

5.  The  purchaser  of  real  estate  for 
taxes  must  jDrove,  inter  alia,  in  mak- 
ing out  his  title,  that  the  precept  re- 
quired by  the  statute  had  been  re- 
ceived by  the  collector,  authorizing 
him  to  collect  the  taxes. — Doe  d. 
MoiTis  V.  Himelick 494 

SALE  OF  GOODS. 
See  Eeplevin,  10.    Wakranty. 

1.  A  horse  was  purchased  for  eighty 
dollars,  but  neither  the  property  nor 
possession  was  to  pass  until  the  pur- 
chaser had  executed  a  note  for  the 
price.  A  note  for  only  eight  dollars 
was,  by  mistake,  executed  and  de- 
livered in  pursuance  of  the  coiitract. 
Held,  that  the  property  in  the  horse 
was  not  changed.  —  Litter  el  v.  St. 
John -326 

2.  A  suit  against  the  vendor  of  goods 
founded  on  fraud  in  the  sale,  ls  not 
sustained  by  proof  of  a  warranty  and 
breach  without  fraud.  —  Stanley  v. 
Norris 353 

3.  No  verbal  sale  of  goods  for  the 
price  of  thirty  dollars  or  upwards 
is  valid  under  the  statute,  unless  tlit 
buyer  accept  and  actually  receive 
part  of  the  goods,  or  give  something 
in  earnest  to  bind  the  bargain  or  in 
part  payment. — Law  v.  Hatcher.. '■\(Ji 

4.  The  property  of  goods  described  in 


(G54) 


INDEX. 


o9S 


a  bill  of  lading,  is,  by  the  owner's 
indorsement  of  the  bill,  vested  in 
the  indorsee Ibid. 

5.  A  sale  of  goods  by  an  execution- 
defendant,  though  bona  fide  and  for 
value,  if  made  after  the  delivery  of 
the  execution  to  the  sheriff,  does  not 
affect  the  lien  of  the  execution. — 
McCall  V.  Trevor  et  al 496 

6.  A  suit  for  the  non-delivery  of  goods 
was  held  not  to  lie ;  tne  conditions 
on  which  the  delivery  was  to  have 
been  made  not  having  been  com- 
plied with. — Peters  v.  Gooch 515 

SALE  OF  KEAL  ESTATE. 
See  Vkndob  and  Purchaser. 

SCHOOL  DISTEICT. 

If  the  boundary  of  a  school  district 
be  changed  conformably  to  a  legal 
petition,  the  consequent  change  of 
the  boundary  of  the  adjoining  dis- 
trict is  valid  without  a  petition. — 
Nttiter  v.  The  Trustees,  &c 351 

School  lands. 

1.  A  superintendent  of  school  land,  by 
a  written  contract  without  seal, 
leased  to  A,  in  1824,  a  part  of  the 
land  for  ten  years.  Held,  that  as  the 
contract  was  not  under  seal,  and  was 
for  a  longer  term  than  the  statute 
authorized,  it  did  not  enable  a  pur- 
chaser of  the  land  in  1830  from  the 
school  commissioner,  to  sue  A  for  a 
breach  of  the  contract. — Garwood  et 
al.  V.  Cox 93 

2.  The  above  named  contract  did  not 
bIiow  in  what  county  the  land  was 
situate — its  situation  being  only  sta- 
ted to  be  in  township  fifteen,  range 
eight ;  and  the  declaration  contained 
no  averment  to  supply  this  defect. 
Held,  that  the  declaration,  were  it 
otherwise  good,  would  be  objection- 
able for  want  of  such  an  averment. 

Ibid. 
6.  It  was  necessaiy  for  the  declaration 
in  the  suit  above  named,  to  state 
that  the  lease  (supposing  it  to  be 
conformable  to  the  statute)  remained 
uncanceled ;  and  that  tiie  trustees 
of  the  township  had  authorized  the 
commissioner  to  sell  the  land,  and 
that  he  had  sold  it  accordingly  to 
the  plaintiff.  It  was  also  necessary 
for  the  declaration  to  show  that  the 
situation  of  the  land,  as  to  place, 
was  such  as  to  authorize  the  sale. 
Ib:d. 


SCIENTEE. 
See  Warranty,  3. 

SCIEE  FACIAS. 
See  Arbitration,  4.     Parties,  2. 

1.  In  the  case  of  a  separate  fine  against 
two  persons  for  a  contempt,  a  joint 
sare/acias against  them  to  show  cause 
&c.,  is  not  sustainable. — Thompson  et 
al.  v.  The  State 188 

2.  Scire  facias  to  have  execution  on  the 
transcript  of  a  justice's  judgment 
filed  in  the  Circuit  Court.  Held, 
that  error  in  the  judgment  was  no 
defense.  Held,  also,  that  oyer  of  the 
transcript  was  not  demandable. — 
The  Comm.  Bank  of  Kentucky  v. 
Dunn 518 

3.  A  scire  facias  against  a  surety,  on  a 
recognizance  for  his  principal's  ap- 
pearance at  the  next  term  of  the 
Circuit  Court,  is  not  suflicient,  un- 
less it  show  the  default  of  the  prin- 
cipal.— T7i€  State  v.  Humphries.   538 

SCEAWL. 
See  Notary  Public. 

SEAL. 
See  Evidence,  18,  29.    Notaky 

PUBUC. 

SEALED  NOTE. 
See  Bond,  Single. 

SEATS  OF  JUSTICE. 
By  a  statute  of  1827,  commissioners 
were  appointed  to  relocate  the  seat 
of  justice  for  Dearborn  county,  and 
were  authorized  to  receive  donations, 
&c.  The  statute  provided,  that  as 
soon  as  the  publi<.'.  buildings  were 
completed  at  the  designated  place, 
that  place  should  forever  thereafter 
be  the  permanent  seat  of  justice 
of  the  county.  The  commissioners 
fixed  the  seat  of  justice  at  Lawrence- 
burgh;  receiving  from  certain  per- 
sons as  a  donation,  an  obligation 
conditioned  for  building  a  court 
house  there  of  a  certain  description. 
The  court  house  was  accordingly 
built  by  the  donors  conformably  to 
their  contract,  the  expense  of  which 
was  $2,500.  By  a  statute  of  1835, 
commissioners  were  again  appointed 
to  relocate  the  seat  of  justice  of  the 
same  county;  but  the  statute  made 
no  provision,  in  case  the  seat  of  jus- 
tice should   be  removed  from  LaiB- 
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renceburgh,  for  the  rupayment  to  the 
donors  of  the  money  they  had  ex- 
pended in  building  the  court  house. 
These  commissioners  fixed  the  seat 
of  justice  at  Wilmington.  Held,  that 
the  statute  of  1835,  under  the 
authority  of  which  tlie  seat  of  jus- 
tice was  removed  to  Wilmington,  was 
•  not  unconstitutional;  and  that  the 
removal  could  not  be  objected  to  by 
the  persons  who  built  the  court 
house  at  Lawrenceburgh,  merely  be- 
cause they  had  not  been  repaid  the 
expense  of  building  it. — Amislrang 
et  al.  V.  The  Board  of  Covimissioners, 
&c 208 

SECONDARY  EVIDENCE. 

See  Distress,  2.     Evidence,  2,  7,  8, 

13,  14,  20,  27,  30. 

secueity  for  costs. 

1.  It  was  ordered  by  the  Circuit  Court, 
that  a  non-resident  plaintiff  should 
give  security  for  costs  within  twenty 
days,  or  that  the  suit  should  be  dis- 
missed. Held,  that  the  Court  (the 
security  not  having  been  given  ac- 
cording to  the  order),  might  per- 
mit the  plaintiff,  at  the  next  term, 
to  file  the  bond  for  costs. — Freeman 
v.Hukill 9 

2.  The  plaintiff,  in  the  case  of  an  ap- 
peal from  the  judgment  of  a  justice 
in  his  favour,  was  a  non-resident 
when  the  cause  was  called  in  the 
Circuit  Court.  Held,  that  he  might 
be  required  to  give  security  for  costs, 
though  he  was  a  resident  when  he 
commenced  the  suit,  M'hen  the  judg- 
ment was  rendered,  and  when  the 
appeal  was  taken. — Malahy  v.  Hink- 
ston 127 

S.  If  at  the  term  to  which  a  rule  on  a 
non-resident  plaintiff  to  give  secur- 
ity for  costs  is  returnable,  the  de- 
fendant without  noticing  the  rule 
Elead  to  the  merits  and  go  to  trial, 
e  waives  the  benefit  of  the  rule. — 
Lindley  el  al.  v.  Kindall 189 

SEDUCTION. 
See  Bastakdy,   6. 

SET-OFF. 
See  Chancery,  9,  10.     Executors 

AND  Administrators,  17. 
1.  A  plea  of  matters  of  set-off  must 
be,  under  the  statute,  in  the  form  of 
a  plea  of  payment,  setting  out,  in  the 
conclusion,  the  matters  of  set-off. — 
Yunn.y  v.  Hurry...- 167 


2.  A  proinissor/  note  for  tlie  payment 
of  money  executed  by  the  plaintiff 
to  a  third  person,  and  assigned  to  the 
defendant  before  the  commencement 
of  the  suit,  is  a  legal  matter  of  set- 
off.— Hurd  V.  Earl 184 

3.  It  is  not  necessary  that  a  plea  of 
payment  and  set-off  under  the  stat- 
ute, should  show  that  the  amount 
claimed  as  a  set-off  is  equal  to  the 
plaintiff's  demand Ibid, 

4.  If  such  plea  be  filed,  and  it  be 
found  on  the  trial  that  part  only  of 
the  demand  has  been  paid,  the 
plaintiff  is  entitled  to  judgment  for 
the  residue;  but  if  it  appear  that 
the  plaintiff  has  received  more  than 
the  amount  of  his  claim,  the  de- 
fendant obtains  judgment  for  the 
overplus Ibid. 

SEVERAL  ISSUES. 
See  Practice,  11. 

SHERIFF'S  BOND. 
See  Pleading,  6. 

1.  Debt  against  a  sheriff  and  his  sure- 
ties on  a  bond  dated  in  March,  1820, 
conditioned  for  the  faithful  dis- 
charge of  the  sherifi's  duties  ttntil 
the  then  next  August  election,  arid 
until  his  successor  siiould  be  elected 
and  qualified.  The  declaration  as- 
signed as  a  breach,  that  the  sheriff 
had  failed  to  pay  over,  &c.,  the 
revenue  of  the  county  for  the  year 
1822,  without  an  averment  that  no 
successor  to  the  sheriff  had  been 
elected.  Held,  that  the  declaration 
contained  no  cause  of  action  against 
the  sureties. — Many  et  al.  v.  Th« 
Governor 2 

2.  Although  the  sheriff,  in  such  case, 
may  have  been  elected  his  own  suc- 
cessor, and  may  have  neglected  to 
qualify  under  the  new  appointment, 
still  his  sureties  in  the  bond  on 
which  the  suit  was  brought,  are  not 
laible  for  his  acts  after  he  had  re- 
ceived his  new  commission Ibid. 

SHERIFF'S  DEED. 

A  sheriff's  deed  may  be  admissible  ae 
evidence,  though  it  recite  incor- 
rectly the  amount  of  the  execution 
under  which  the  sale  was  made  ;  a 
particular  recital  of  the  execution 
"not  being  necessary  to  the  validity 
of  the  deed. — Doe  d.  Willdns  v.  Rue 
elal 263 
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.ai^y^jRIFFS  SALE, 
bee  Amendment,  1. 

1  Alwv  a  »own-lot  had  been  sold 
on  exec«t.<i«i,  the  execution-debtor 
brought  &.\  ejectment  for  the  lot 
against  a  person  who  claimed  it  un- 
der the  purchaser  at  the  sheriff's 
sale.  Held,  that  the  propriety  of 
the  sheriff's  conduct  in  selling  the 
whole  instead  of  a  part  of  the  lot 
was  a  proper  subject  of  inquiry;  and 
that  evidence  relative  to  the  divisi- 
bility and  value  of  the  lot  was  in 
such  case  admis«ible.^Z)oe  d.  Ma- 
guire  v.  Smith....'. 228 

2-  The  plaintiff  in  liuch  case,  in  order 
to  impeach  the  defendant's  title, 
may  prove  that  when  the  sheriff 
sold  the  lot,  it  was  known  to  the 
purchaser  and  to  the  defendant  that 
the  rents  and  profits  had  not  been 
offered  for  sale Ibid. 

3.  Upon  an  execution  for  eighty  dol- 
lars, the  sheriff  sold  a  quarter  sec- 
tion of  land  for  $567,  and  conveyed 
the  same  to  the  purchaser.  Ten 
years  afterwards,  the  execution-de- 
fendant, without  showing  any  cause 
for  his  delay,  objected  to  the  sale  for 
having  been  so  made.  Held,  that 
the  sale,  under  these  circumstances, 
might  be  considered  on  a  demurrer 
to  evidence,  to  have  been  made  in 
good  faith. — Doe  d.  Wilkins  v.  JRue 
etal 263 

4.  The  (statute  of  1820,  prohibiting  the 
sale  of  real  estate  on  execution  for 
less  than  two-thirds  of  its  appraised 
value,  applies  only  to  sales  on  judg- 
ments rendered  after  the  passage  of 
ihe  statute. — Hobson  v.  Doe  d.  Har- 
per et  al 487 

6.  A  judgment-debtor  can  not  set  up 
a  title  in  a  third  person  to  defeat  a 
purchaser  under  the  judgment  .Ibid. 

SLANDER. 

1.  Slander.  Plea,  the  statute  of  limit- 
ations. Held,  that  for  the  purpose  of 
shovnng  malice  in  the  speaking  of  the 
woids  charged,  the  plaintiff  might 
prove  that  the  defendant  had  spoken 
similar  words  more  than  a  year  be- 
fore the  suit  was  commenced ;  but 
that  such  evidence  was  not  admissi- 
ble to  aggravate  the  damages. — Throg- 
morton  v.  Davis  et  ux 174 

2.  On  the  trial  of  an  action  of  slander, 
some  of  the  actionable  words  laid  in 
ihe  declaration  must  be  proved,  or 
the  plaintifl"  can  not  recovei- ;  proof 


of  equivalent  words  will  not  do. — 
Moore  v.  Bond  et  ux 458 

3.  An  action  of  slander  lies  here  for 
words  spoken  in  another  State, 
charging  the  plaintiff  with  being 
guilty  of  larceny. — Offutt  v.  Early' 
wine 460 

4.  If  the  defendant  in  such  action 
plead  in  justification  that  the  words 
are  true,  he  can  not  sustain  his  plea 
without  proof,  to  the  satisfaction  of 
the  jury,  that  the  plaintiff  was  guilty 
of  the  offense  charged Ibid. 

6.  If  in  slander  for  actionable  words, 
the  speaking  of  the  words  be 
proved,  and  they  be  not  explained 
or  justified,  the  jury  may  infer  that 
the  charge  is  false  and  malicious. 
Yeates  et  ux.  v.  Reed  et  ux 463 

6.  In  such  case,  evidence  of  actual 
damage  is  not  necessary  to  the 
plaintiff's  recovery Ibid. 

7.  In  a  suit  against  husband  and  wife 
for  words  spoken  by  the  wife,  evi- 
dence of  the  husband's  efforts  to 
prevent  the  circulation  of  the  slan- 
der, is  not  admissible  in  mitigation 
of  damages Ibid. 

8.  Slanderous  words,  spoken  affirm- 
atively in  answer  to  a  question, 
should  be  laid  to  have  been  spoken 
affirmatively;  if  spoken  in  the  form 
of  a  question,  they  must  be  laid  to 
have  been  spoken   interrogatively. 

Ibid. 
■  9.  Under  the  general  issue  in  slander, 
the  defendant  may  prove,  either  in 
excuse  or  mitigation  according  to 
circumstances,  that  he  was  insane 
when  the  words  were  spoken ;  the 
insanity,  however,  must  be  estab- 
lished, not  by  reputation,  but  by 
direct  proof. Ibid. 

10.  Words  spoken  in  another  State, 
actionable  at  common  law,  are  ac- 
tionable here. — Idnville  v.  Earlywine. 

469 

11.  When  the  words  complained  of  in 
slander  derive  their  slanderous  im- 
port from  extrinsic  facts,  the  dec- 
laration must  aver  those  facts,  and 
connect  them  by  a  colloquium  witli 
the  words  laid Ibid, 

12.  In  slander,  neither  equivalent 
words,  nor  words  which  derive  their 
identity  of  meaning  with  those  laid 
in  the  declaration  from  extraneous 
matter  not  averred,  are  sufficient  to 
support  the  action™ .Ibiu 

13.  Two  persons  were  disputing  about 
their  partnership  accounts  as  nier- 
cliants,  when  one  charged  the  othei 
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with  pilfering  out  of  the  store. 
Slander  for  these  words.  Held,  that 
to  charge  another  with  pilfering  is 
actionable.  Held,  also,  that  it  was 
not  error  to  ]>ermit  the  plaintiff  on 
the  trial  to  ask  a  witness  who  heard 
the  charge,  what  he  understood  by 
it,  nor  to  refuse  the  defendant  leave 
to  prove  that  the  plaintiff  attended 
alone  to  the  store.  Held,  also,  that 
the  judgment  in  this  case  against 
the  defendant,  on  his  demurrer  to 
the  evidence,  was  njt  erroneous. — 
Becket  V.  Sterrett 499 

SON  ASSAULT    DEMESNE. 
See  Mayhem. 

SPECIAL  BAIL. 
See  Bail. 

SPECLA.L  DEMUEEEE. 
See  Practice,  10. 

SPECIFIC  PEEFOEMANCE. 
See  Vendor  and  Pokchaseb,  1. 

SPIEITUOUS  LIQUOES. 
See  Indictment,  1. 

STATUTE. 
See  County.  Indianapolis.  In- 
dictment, 4  to  7.  Kidnapping. 
Moktqage,  9.  Perjury.  1.  Prac- 
tice, 6.  Seats  op  Justice.  Sher- 
iff's Sale,  4.  Treaties,  3.  Usu- 
KY.     Wabash  and  Erie  Canai^. 

1.  The  courts  of  this  State  do  not  take 
notice  of  the  statutea  of  another 
State,  unless  they  be  specially  plead- 
ed.— Irving  v.  McLean  et  al 52 

2.  A  fitatute  should  be  so  construed 
that  every  jmrt  of  it,  if  possible, 
may  be  operative. — Hutchen  et  al.  v. 
N^h 148 

STATUTE  OF  FEAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitations,  Statute  of. 

SUBPOENA  DUCES  TECUM. 
See  EvrDEN:!E.  S. 

SUBSCEIBING  WITNESS. 
See  Evidence,  30. 


SUEETY. 
See  Principal  and  SuRiffn-. 

SUEPL  USAGE. 
See  Assault  and  Batteey. 

SUEVIVOE. 

See  ExEctn^RS   and   AdministbA' 
tors,  7. 


TAXES. 
See  County.    Count  y  Commission- 
ers,  Board  of.     Evidence,   14. 
Sale  for  Taxes. 

The  motion  of  a  prosecuting  attorney, 
under  the  statute  of  1835,  for  jud/ 
ment  that  the  tirte  o  a  loi  or  trat ' 
of  land  be  vested  .  the  State  fo- 
the  non-payment  ol  taxes,  will  no» 
be  granted,  unless  it  appear,  intv^ 
alia,  that  notice  of  the  motion  ha* 
been  published  conformably  to  the 
statute.— Z)en</er  v.  The  State 258 

TENANT, 

See  Distress. 

TEEEE-TENANTS. 
See  Parties;  2. 

TIME,  COMPUTATION  OF. 

A  fiei'i  facias  was  issued  by  a  justice 
of  the  peace  and  dated  on  the  21st 
of  July,  1836.  Held,  that  the  thirty- 
six  days  from  the  dale  of  the  exe- 
cution, withm  which  the  constabiR 
was  bound  to  return  it,  expired  on 
the  2oth  of  August,  1836 ;  and  that, 
therefore,  a  scire  facias  against  the 
constable,  dated  on  the  26th  of  Au- 
gust, 1836,  for  not  returning  the  ex- 
ecution, was  not  objectionable  a« 
having  issued  too  soon. — Byman  v. 
Clark 329 

TILTE-BOND. 

See  Consideration,  3.  Vendor  and 
Purchaser,  1,  19. 

TEEATIES. 

1 .  A  treaty  with  the  Indians,  so  far  as 
respects  the  grants  of  land  to  indi- 
viduals contained  in  it,  is  evidence 
of  the  grantees'  title,  and,  as  such, 
proper  to  be  laid  before  a  jury. — 
Harris  v.  Doe  d.  Burnett  et  al 309 

2.  The  construction  of  treaties,  dee<b, 
&c.,  belongs  to  the  cuctl  as  a  mattor 
of  law... Ihid. 
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3.  A  special  act  of  Congress  respect- 
ing a  grant  of  real  estate  to  an  indi- 
vidual under  an  Indian  treaty,  can 
have  no  efficacy,  if  passed  subse- 
quently to  the  grantee's  death,  in 
confirming  his  title ;  but  the  act  may 
be  evidence  for  a  jury,  in  explana- 
tion of  the  treaty,  relative  to  the 
Bituation  of  the  land Ibid. 

TRESPASS. 

See  Pleading,  16, 19.    Wabash  and 
Erie  Canal,  3. 

1.  Trespass  for  breaking  and  entering 
the  plaintiff's  close  and  stable,  and 
taking  away  two  horses.  Plea,  that 
an  execution  of  Ji^ri  facias  against  a 
third  person  was  delivered  to  the 
sheriff,  &c.;  that  the  horses  belonged 
to  the  execution-debtor,  and  were 
subject  to  the  execution ;  that  the 
sheriff,  by  virtue  of  the  execution, 
and  the  defendants  by  liis  command, 
broke  and  entered  into  the  close  and 
stable,  and  took  the  horses,  &c. 
PkCplication,  that  the  horses  did  not 
belong  to  the  execution-debtor,  but 
to  the  plaintiff.  Held,  on  general 
demurrer,  tliat  the  replication  was 
sufficient. — 31' Gee  v.  Givan  et  al..l6 

2.  A  justification  in  trespass,  under  a 
judgment  and  execution  of  A,  a 
justice,  requires  proof  that  ^  is  a 
justice — Hunter  v.  HajTis  et  al... 126 

3.  In  a  declaration  in  trespass  quoere 
dausum  /regit,  the  name  of  the 
county  was  in  the  margin,  and  the 
close  was  described  as  situated  in 
that  county.  Held,  that  the  venue 
was  well  laid. — Hucker  v.  McNeely. 

179 

4.  If  a  person  cut  down  another's 
trees,  the  trespasses,  if  repeated, 
may  be  laid  in  the  declaration  to 
have  been  committed  on  different 
days  and  times,  though  they  can  not 
be  laid  with  a  continuando Ibid. 

5.  The  declaration  in  trespass  qucere 
clavsum  fregit  charged  the  dei'endant 
with  breaking  the  plaintiff's  close, 
and  then  and  there  cutting  down 
certain  trees,  &c.  Held,  that  the 
breaking  the  close  was  the  gist  of 
the  action,  and  the  cutting  down  the 
trees  only  matter  of  aggravation. 
Held,  also,  that  it  was  no  objection 
to  the  whole  count,  in  such  case, 
that  the  matter  in  aggravation  was 
not  well  laid Ibid. 

6.  If  a  plea  in  trespass  qucere  dausum 
fregit  justify  the  gist  of  the  action, 
and  the  plaintiff  wisli  to  prove  that 


the  defendant  exceeded  the  right  or 
authority  alleged  in  his  justification, 
the  excess  must  be  specially  replied. 
—  West  et  al.  v.  Blake 234 

7.  The  jury,  in  trespass  to  personal 
property,  can  not  increase  the 
amount  of  th^eir  verdict  for  the 
plaintiff,  by  an  allowance  of  coun- 
sel fees. —  Young  v.  Tustin 277 

8.  The  plaintiff  in  such  suit  can  not 
recover  damages  which  are  not  im- 
plied by  law  from  the  wrong  com- 
mitted, unless  they  are  specially 
stated  in  the  declaration Ibid. 

9.  Trespass  for  breaking  the  plaintiff's 
close  and  taking  away  his  grain. 
Special  plea,  that  the  close  was  the 
freehold  of  A,  and  that  by  liLs  li- 
cense the  defendant  entered,  &c. 
Held,  that  tlie  plea  was  good.  Held, 
also,  that  the  facts  contained  in  the 
plea  might  be  given  in  evidence 
under  the  general  issue. — Rasor  v. 
Qucdls 286 

10.  It  does  not  necessarily  follow,  be- 
cause the  general  issue  is  pleaded  to 
an  action  of  trespass  qiwcre  clausum 
fregit,  that  the  title  to  the  land  will 
be  the  subject  of  inquiry. — Maxam 
et  al.  V.  Wood .....297 

11.  Trespass  q.  d,  fr.  before  a  justice, 
not  guilty  pleaded,  and  judgment 
for  tlie  plaintiff.  Appeal  to  the 
Circuit  Court  and  judguient  there 
for  the  plaintiff.  The  subject  of  in- 
quiry at  the  trial  was  not  shown  by 
the  record.  Hdd,  that  the  Supreme 
Court  must  presume  that  the  title 
to  the  land  was  not  in  question  at 
the  trial Ibid. 

12.  It  is  not  necessary  to  a  constable's 
justification  of  an  arrest,  under  a 
capias  ad  respondendum  issued  by  u 
justice,  that  the  writ  be  preceded  b/ 
an  affidavit.  Aliter,  if  t!ie  justifica- 
tion be  by  the  party  or  by  the  jus- 
tice.— Davis  V.  Bv^h 330 

13.  When  an  officer  justifies  an  arrest 
under  process  which  he  is  bound  to 
return — the  return  day  being  past — 
the  plea  must  allege  a  return... i6td. 

14.  If  to  a  declaration  in  trespass  con- 
taining several  counts,  the  introduc- 
tory part  of  a  plea  in  justification 
be  confined  to  the  first  count,  and 
an  attempt  be  made  in  the  body  and 
conclusion  of  the  plea  to  embrace 
the  whole  declaration,  the  plea  is 
bad Ibid. 

15.  In  trespass  for  taking  away  a  yoke 
of  oxt-  the  jury,  in  estimating  the 
damages  a^.'-'-^Uy  sustained  by  the 
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plaintiff,  oiiglit  not  to  add  to  the 
value  of  tlie  oxen  any  amount  for 
their  services. — Anthony  v.  Gilbert. 

348 

16.  If  the  trespass  have  been  commit- 
ted with  malice,  insult  or  deliberate 
oppression,  the  jury  may  join  exem- 
plary damages  to  the  pecuniary 
loss Ibid. 

17.  Under  a  plea,  in  such  suit,  of  prop- 
erty in  a  third  person,  evidence  of 
such  ownership  at  the  time  of  the 
taking  is  admissible Ibid. 

18.  The  defendant  may  show  in  miti- 
gation of  damages,  under  the  gene- 
ral issue  in  this  suit,  that  the  goods, 
at  the  time  of  the  taking,  belonged 
to  a  third  person,  and  that  the  plain- 
tiff was  not  liable  for  them  to  the 
owner Ibid. 

19.  And  semble,  that,  under  such  issue, 
evidence  in  bar  of  the  suit  may  be 
adduced,  showing  that  a  third  per- 
son owned  the  property,  and  that 
the  defendant  acted  under  his  au- 
thority  Ibid. 

20.  A  justice  of  the  peace  who  issues 
a  writ  of  domestic  attachment,  by 
which  the  goods  of  an  absconding 
debtor  are  attached,  without  requir- 
ing a  bond  to  be  previously  filed, 
according  to  the  statute — and  the 
party  who  procures  such  writ  to  be 
issued  without  previously  filing  the 
bond — are  trespassers,  and  liable  as 
such  to  the  party  injured. — Barkeloo 
V.  Randall  et  al 476 

21.  If  in  trespass  for  an  assault  and 
battery,  son  assault  demesne  be  plead- 
ed, the  plaintiff  may,  under  the 
replication  of  de  injuria,  &c.,  prove 
that  the  defendant's  battery  was  ex- 
cessive.— Fisher  v.  Bridges 518 

TRIAL. 

See  JuKY,   5,   6.     Justice  of  the 

Peace,  22. 
If  neither  party,  on  appeal  to  the  Cir- 
cuit Court,  require  a  jury,  the  cause 
may  be  tried  without  a  jury,  though 
the  amount  in  controversj'  exceed 
twenty  dollars. — Minton  v.  Moore. 

315 

TRIAL  OF  RIGHT  OF  PROPER- 
TY. 
See  Right  of  Property,  Triai.  of. 

TROVER. 

See  Deposits  in  Bank,  3. 
1    To  support  the   action   of  trover, 
there  must  be  proof  of  property  in 


the  plaintiff,  possession  t"  \u^^<\  b«ea 
in  the  defendant,  and  a  convcrsioii 
by  the  defendant. — Traylor  et  al.  y. 
HorraU 317 

2.  The  gist  of  such  action  ia  the  con- 
version ;  and  unless  the  defendant 
has  had  an  actual  or  virtual  posses- 
sion of  the  goods,  he  can  not  b« 
charged  with  a  conversion  of  them 
to  his  own  use Ibid. 

3.  The  gist  of  the  action  of  trover  i* 
the  conversion  of  the  plaintiffs  goods  ; 
and  no  special  plea  in  bar  of  the  ac- 
tion can  be  good,  unless  it  confess 
and  avoid  the  conversion. — Coffin  ▼, 
Anderson  39f' 

4.  A  plea  in  trover  for  bank  notes,  thai 
the  defendant,  as  cashier  of  a  bank^ 
received  them  in  bank  from  th* 
holder,  on  special  deposit,  is  bad. 

Ibid 

5.  If  the  plaintiff's  interest  in  tht' 
goods  for  which  trover  is  brought 
be  not  sufiicient  to  sustain  the  suitj 
the  proper  plea  is  not  guilty.... /6W'. 

6.  If  a  person  refuse  to  deliver  good' 
in  his  possession  to  the  owner,  say- 
ing that  they  belong  to  another,  sucK 
refusal  is  evidence  of  a  conversion 

Ibid 

7.  Trover  for  bank  notes  can  not  b* 
sustained  for  want  of  property  in 
the  plaintifij  if  it  ai)pear  that  he  hac' 
obtained  tlie  notes  by  means  of  a  for 
gery  committed  by  himself  or  witK 
his  knowledge ;  and  the  forgery,  &c., 
may  be  proved  by  circumstantial 
evidence Ibid 

8.  The  bona  fide  possession  of  good* 
gives  a  sufficient  property  to  the  pos- 
sessor to  enable  him  to  maintain  ap 
action  of  trover  for  them  against  9 
wrong  doer Ibid 

9.  Trover.  Plea,  a  former  recovery 
in  assumpsit  for  tlie  non-performanc« 
of  the  same  promises  mentioned  in 
the  declaration.  Held,  that  the  pie* 
was  bad. — Smith  v.  Scantling 44? 

TRUST. 
See  Limitations,  Statute  of,  1. 

1.  If  ^  purchase  land  with  B's  mone>\ 
and  take  the  conveyance  in  his  owp 
name,  he  holds  the  land  in  trust  fo; 
B ;  and  the  land  so  held  is  liable 
for  the  debts  of  th-e  cestui  que  trust, 
— Blair  v.  Bass 539 

2.  Such  a  trust  may  be  established  by 
parol  testimony,  even  against  the 
answer  of  the  trustee.  In  such  case, 
however,  the  bill  must  be  supported 
not  only  by  two  witnesses,  or  b}'  one 
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wiUiess  ind  corroborating  cir.^mn- 
sianceB.  but  the  testimony  must  Ije 
clear  and  sliould  be  received  witli 

great  caution Ibnl. 

3.  It  can  not  be  shown  by  parol  evi- 
dence, in  order  to  establish  a  trust 
in  real  estate,  that  the  person  hva- 
ing  the  legal  title  purchased  the  es- 
tate with  his  own  money  for  the  use 
of  another ;  that  would  be  to  over- 
turn the  statute  of  frauds Ibid. 

U 

UNINCOEPORATED  COMPANY. 
See  Company,  Unlncorpokated. 

USUEY. 

1.  To  an  action  of  debt  on  a  promis- 
sory note  for  the  payment  of  $150 
at  a  future  time,  the  defendant  plead- 
ed, as  to  fifty  dollars  of  the  amount, 
that  the  consideration  of  the  note 
was  a  previous  debt  of  $100  and  a 
promise  to  delay  its  collection,  and 
was  therefore  as  to  fifty  dollars  usu- 
rious. Held,  that  the  promise  for 
the  forbearance  as  shown  by  the 
plea,  being  in  writing  and  signed  by 
the  defendant,  was  valid  under  the 
statute  of  1831. — Taylor  v.  3Ieek..d88 

2.  The  word  agreement  in  the  above 
named  statute  relative  to  the  pay- 
ment of  a  higher  interest.  &c.,  like 
the  same  word  in  the  statute  of 
frauds  respecting  the  payment  of  the 
debt  of  another,  is  used  as  synony- 
mous with  the  word  promise Ibid. 

8.  A  contract  respecting  the  payment 
of  interest,  made  whilst  the  above 
named  statute  was  in  force,  must  be 
governed  by  that  statute Ibid. 


VAEIANCE. 

See  Carriers,  1.    Evidence,  12. 
Pleading,  8,  9. 

1,  This  was  an  indictment  for  perjury 
against  John  G.  Tardy  ;  and  the  affi- 
davit on  which  the  perjury  was  as- 
signed is  alleged  in  the  indictment 
to  be  signed  by  him.  Held,  that  an 
affidavit  signed  John  Gariel  Tardy 
was  not,  in  consequence  of  the  vari- 
ance, admissible  as  evidence  in  sup- 
port of  the  indictment.  —  Tardy  v. 
The,  Sta.te 152 

2.  There  is  not  a  fatal  variance  be- 
tween the  name  Beckwith  in  a  war- 
rant named  in  an  indictment,  and 


Beckworth  in  that  produced  on  the 
trial. — Stewart  v.  The  State 171 

3.  In  u  suit  against  a  carrier,  the  dec- 
laration stated  the  goods  to  have 
been  delivered  to  the  defendant  on 
board  a  schooner  to  be  safely  carried 
fi-oni  Michigan  City  to  Buffalo,  &c., 
"  the  dangers  of  the  seas  only  ex- 
cepted." The  exception  contained 
in  tlie  bill  of  lading  offered  in  evi  • 
dence  by  tlie  plaintiff  was,  "  the 
dangers  of  the  lakes  and  rivers  ex 
cepted."  Held,  that  the  variance 
was  immaterial. — Harrison  et  al.  v. 
Hixson  et  al 226 

t.  ±n  a  suit  against  Elisha  Harris,  alias 
Elisha  B.  Harris,  a  judgment  against 
Elisha  Harris  was  objected  to  as  evi- 
dence on  the  ground  of  variance. 
Held,  that  the  objection  was  untena- 
ble.— Harris  v.  Muskingum  M.  Co. 

267 

5.  Covenant  on  a  lease  of  a  tavern 
with  certain  articles  for  house-keep- 
ing. Among  the  articles  specified 
in  the  declaration,  are  three  termed 
two  was-pans  and  one  pair  of  waffle. 
The  lease  produced  on  oyer  mentions 
the  same  articles  with  those  set  out 
in  the  declaration,  but  describes  the 
three  above  named  as  two  VKish-pans 
and  one  pair  of  waffle-irons.  The 
lease  produced  showed  also  that  sev- 
eral words  in  it  (which  were  in  tlie 
declaration)  had  been  crossed  with 
a  pen,  but  in  such  a  manner  as  to 
leave  them  legible.  The  declaration 
did  not  prolecs  to  set  out  the  lease 
in  hcec  verba.  Held,  that  a  demurrer 
for  the  variance  could  not  be  sus- 
tained.— Lynch  v.  Wilson 288 

6.  When  the  pleader  professes  to  give 
the  tenor  of  a  writing,  or  when  oyer 
of  a  deed  is  given  and  non  ese  fac- 
tum pleaded,  or  when  a  record  is 
described  and  nul  tiel  record  pleaded, 
verbal  variances,  except  in  cases  of 
misspelling,  where  the  idem  sonans 
is  preserved  and  the  sense  of  the 
word  not  changed,  are  fatal Ibid. 

7.  The  declaration  averred  the  suit  to 
be  "  on  the  relation  of  Susanna  H." 
to  the  plaintiff's  damage  "  for  the 
use  of  Susan  H."  Breach,  non-pay- 
ment "  to  the  said  Susan  H."  Held, 
that  there  was  no  variance. —  Trimt 
ble  et  al.  v.  The  State 435 

8.  A  count  on  a  promise  to  execute  a 
promissory  note  is  not  sustained  by 
proof  of  a  promise  to  pay  money.— 
Hatten  v.  Robinson 479 

9.  An  alleged  variance,  not  shown  by 
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ihe  record,  can  not  be  noticed  by 
this  court. — Matheny  v.  WestfaU.A^l 

VENDOE  AND  PUKCHASEE. 
See  Agent  of  State.  Amendment, 
1.  Consideration,  2,  3.  Frauds, 
Statute  of,  1,  2,  3.  Lien.  Sale 
FOR  1  AXES.  Sale  OF  Goods.  Sher- 
iff's Sale. 

1.  A  purchased  of  5  a  certain  tract 
of  land  for  the  sum  of  $250.  He 
paid  $100  in  hand,  and  gave  his 
notes  for  the  residue  of  the  purchase- 
money;  and  B  gave  him  a  bond 
conditioned  for  a  conveyance  wlien 
the  notes  should  be  paid.  There 
was  a  mortgage  on  the  land  at  the 
time  in  favor  of  C,  of  which  A  had 
no  knowledge ;  and  B  fraudulently 
represented  to  A  that  the  land  was 
unincumbered.  The  payments  af- 
terwards made  by  A  to  B,  with  the 
mortgage  debt  which  he  also  paid, 
amounted  to  the  sum  due  on  the 
notes.  On  a  bill  in  chancery  filed 
by  A,  the  court  decreed  that  he  was 
entitled  to  a  conveyance,  and  ap- 
pointed a  commissioner  to  execute 
the  deed.  It  was  further  decreed 
that  the  notes  should  be  delivered 
up  to  the  complainant. — Rodman  v. 
Williams 70 

2.  The  purchaser  of  real  estate  in  the 
possession  of  a  third  person,  is  bound 
to  take  notice  of  such  person's  title 
to  the  possession,  wliether  his  title 
be  legal  or  equitable. — Johnston  v. 
Glancy  et  al 94 

3.  Debt  on  a  sealed  note  for  the  pay- 
ment of  $100.  Plea,  that  the  note 
was  given  in  part  consideration  of  a 
certain  half  quarter  section  of  land, 
received  by  the  defendant  from  the 
plaintifi"  in  exchange  for  another 
tract ;  that  at  the  time  of  the  con- 
tract and  to  induce  the  defendant  to 
make  it,  the  plaintifi  represented  to 
him  that  be  liad  measured  the  half 
quarter  section  of  land,  and  that  it 
included  a  certain  field,  and  a  cer- 
tain piece  of  bottom  land  contain- 
ing fifteen  acres ;  that  the  defendant, 
ignorant  of  the  boundaries  of  the 
land,  and  relying  on  the  plaintiff's 
representation,  made  the  exchange 
and  gave  the  note ;  that  the  defend- 
ant has  since  discovered  that  the 
land  so  received  by  him  does  not 
include  the  field  or  bottom  land,  and 
that  it  is  not  worth  as  much  by  $200 
as  it  would  liave  been  had  its  situa- 
tion been  as  the  plaintiff"  represent- 
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ed  it.     Held,  on  demurrer,  that  the 
plea  was  a  bar  to  the  action. — Cov}- 

gerv.  Gordon  el  al 110 

.  If  the  vendor  of  real  estate  under- 
dertake  to  point  out  to  the  purcha 
ser  the  boundaries  of  the  land,  or 
the  place  where  it  lies,  or  its  im- 
provements, he  does  it  at  his  peril 
and  is  liable  for  any  mistake  in  the 

description Ibid. 

,  A  person  being  in  possession  of 
eighty  acres  of  land  belonging  to 
the  United  States,  upon  which  he  had 
erected  a  mill,  but  to  which  land  he 
had  no  claim,  sold  liis  possession  for 
$350  and  received  tlie  purchase- 
money.  He  informed  the  purcha- 
ser, at  the  time  of  tlie  contract,  that 
he  had  no  title,  and  that  the  land 
belonged  to  the  United  Stcttes.  The 
purchaser  afterwards  sued  the  ven- 
dor, in  indebitatus  assmnpsit,  to  re- 
cover back  the  purchase-money. 
Held,  that  tlie  action  could  not  be 

sustained. —  Vest  v.  Weir  et  al 135 

Two  persons  made  a  written  agree- 
ment, by  which  one  of  them  agreed 
to  sell  to  the  other  certain  real  estate. 
A  part  of  the  price  was  to  be  paid 
on  a  subsequent  day,  and  notes  were 
to  be  given  for  the  payment  of  the 
residue  in  equal  annual  installments.  ' 
After  all  the  payments  should  be 
made,  the  conveyance  was  to  be  ex- 
ecuted. There  was  nothing  said  in 
the  agreement  respecting  the  pcjsses- 
sion  of  the  premises.  Held,  that  the 
legal  inference  from  the  contract 
was,  that  the  possession  was  to  be 
given  when  the  deed  should  be  exe- 
cuted.— Holmes  V.  Schofield  et  ul... 17 1 
The  vendor  of  a  tract  of  land  con- 
taining a  certain  number  of  acres 
brought  a  suit  against  the  vendef 
for  the  purchase-money.  The  de- 
fendant who  retained  tlie  land,  but 
who  wished  to  have  a  reduction  of 
the  price,  proved  that  a  certain 
field,  which  the  vendor  had  repre- 
sented to  be  included  in  tlie  prem- 
ises, was  not  so  included.  Held, 
that  the  question  whether  the  land 
was  worth  less,  and  if  so,  how  much 
less,  than  it  would  have  been  had 
the  boundaries  not  varied  from  the 
description,  was  a  proper  subject  of 
inquiry ;  and  that  the  plaintiff',  as 
well  as  the  defendant,  had  a  right  to 
introduce  evidence  on  the  subject. — 

Gordon  et  al.  v.  Cowger 231 

That  the  vendor  of  real  estate  haa 
no  title  to  the  property,  is   n   good 
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defense  to  an  action  against  the  pur- 
chaser on  a  bond  executed  by  him 
for  the  purchase-money,  whether 
the  suit  be  brought  by  the  obligee 
or  assigree  of  the  bond. — Bryan  v. 
Blythe  et  at 249 

9.  If  a  purchaser  of  real  estate  enter 
into  possession  of  the  property  and 
make  improvements  on  it,  under  a 
parol  contract  of  sale,  there  is  a 
sufficient  part  performance  of  the 
contract  to  take  it  out  of  the  statute 
of  frauds  :  a  fortiori,  if  he  have  also 
paid  the  purchase-money. — More- 
land  V.  Lemasters 383 

10.  If  a  person  purchase  such  estate 
with  notice,  actual  or  constructive, 
of  an  outstanding  equitable  title,  his 
legal  title  will  not  affect  the  out- 
standing equity Ibid. 

11.  The  occupancy  of  the  estate  by  a 
third  pei"son,  whether  the  purchaser 
hare  a  knowledge  of  it  or  not,  is 
constructive  notice  to  the  purchaser 
of  the  occupant's  title Ibid. 

12.  The  purchaser  of  an  estate  with 
notice  of  an  outstanding  equity,  is 
as  much  bound  as  his  vendor  was  to 
perform  the  prior  contract Ibid. 

13.  If  in  the  case  of  a  sale  of  real 
estate,  the  deed  is  to  be  made  and 
the  price  paid  on  the  same  day,  the 
vendor  can  not  sue  for  the  price 
unless  he  has,  of  his  own  accord, 
performed  or  offered  to  perform  his 
part  of  the  contract. —  Warner  v. 
Hatfield 392 

14.  To  such  suit,  a  plea  stating  that 
the  plaintiff  had  not  executed  the 
deed  (omitting  to  state  that  he  had 
not  offered  to  execute  it),  is  insuffi- 
cient  Ibid. 

15.  A  contract  to  execute  a  good  and 
sufficient  title  to  real  estate  can  not 
be  complied  with,  whilst  a  part  of 
the  premises  are  held  by  third  per- 
sons under  unexpired  leases Ibid. 

16.  A  conveyance  of  real  estate  was, 
by  the  contract  of  the  parties,  to  be 
executed  on  payment  of  the  pur- 
chase-money ;  and  the  money  was  to 
be  paid  on  or  before  the  1st  of  May, 
1834.  The  money  was  tendered, 
and  the  deed  demanded,  on  the  2%th 
of  April,  1834.  Hdd,  that  the  ten- 
der and  demand  were  valid. — Bar- 
bee  V.  Inman ,....420 

17.  If  the  vendor  in  such  case,  having 
by  the  contract  the  right  to  desig- 
nate the  point,  between  two  given 
points,  for  the  beginning  corner  of 
the  tract,  refuse,  when  properly  ap-  I 


plied  to,  to  exercise  that  right,  the 
point  may  be  designated  by  the  ven- 
dee  Ibid. 

18.  The  notice  to  a  purchaser  of  a 
previous  unrecorded  conveyance  for 
the  land  is  not  binding,  unless  it  be 
given  by  a  person  interested  in  the 
property,  and  in  the  course  of  the 
treaty  for  the  purchase.  A  pur- 
chaser will  not  be  bound  by  notice 
in  a  previous  transaction  which  he 
may  have  forgotten. — Ch-ay  v.  Woods. 

432 

19.  If  the  obligor  of  a  title-bond  had 
no  title  to  the  premises  at  the  time 
the  deed  was  to  be  executed,  the 
obligee  may  sue  on  the  bond  with- 
out having  demanded  the  deed. — 
Blann  v.  cmith 517 

VENIKE  DE  NOVO. 
See  Verdict,  3. 

VENUE. 
See  Pleading,  8,  9.    Trespass,  3. 

VEEDICT. 
See  Arrest  of  Judgment.    Execu- 
tors   AND    Administrators,    17. 
Forcible  Entry  and  Detainer, 
2.    Eeplevin,  1.    KioT. 

1.  If  a  good  cause  of  action  be  stated 
in  the  declaration,  though  it  be  de- 
fectively stated,  a  general  verdict 
for  the  plaintiff  cures  the  defect. 
Aliter,  if  the  declaration  contain  no 
valid  cause  of  action. — Dickerson  v. 
Hays 44 

2.  If  the  verdict  against  a  defendant 
on  an  indictment  be  informal,  the 
jury  may  alter  it  on  motion  of  the 
prosecuting  attorney,  with  the  con- 
sent and  in  presence  of  the  Court,  so 
as  to  give  it  the  form  of  a  general 
verdict  of  guilty. — McGregg  v.  Tlt« 
State 101 

3.  If  no  judgment  can  be  rendered 
in  consequence  of  the  imperfection 
of  the  verdict,  the  Court  awards  a 
venire  de  novo, — Boxley  et  al.  v.  Col' 
lins 320 

VOIKE  DIRE. 
See  Challenge,  2. 

W 

WABASH  AND  ERIE  CANAL. 

1.  The  statute  of  1832,  respecting  the 
Wabash  and  Erie  canal,  iuitliorizea 
the  canal  commissioners  and  tlieii 
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agents  to  enter  upon  and  use  any 
land,  and  take  any  materials  neces- 
sary for  the  work,  without  the  own- 
er's consent,  and  without  previously 
making  him  comjjensation.  The 
property  must  be  paid  for,  however, 
before  the  title  becomes  vested  in 
the  State. — Ruhottom  el  al.  v.  3Ic- 
C/urc 505 

2.  The  statute  above  named,  author- 
izing the  appropriation  of  private 
pro)>erty  for  public  use,  and  pro- 
viding for  a  subsequent  compensa- 
tion for  the  property  so  ajjplied,  is 
not  unconstitutional Ibid. 

3.  If  a  defendant  in  trespass  qtmre 
claiufum  f regit  justify  under  the 
above  named  statute,  the  plea  need 
not  aver  that  the  commissioners  had 
taken  the  proper  measures  to  ascer- 
tain the  damages.  If  such  measures 
have  not  been  taken,  and  the  failure 
can  avail  the  plaintiff,  it  should  be 
replied Ibid. 

WAGERS. 

1.  If  goods  be  won  on  a  wager  resjiect- 
ing  the  result  of  a  presidential  elec- 
tion, and  be  delivered  to  the  mnner, 
the  loaer  can  not,  either  at  common 
law  or  under  our  statute,  sustain  an 
action  against  the  winner  for  the 
price  of  the  goods. — McHatton  v. 
B.%ie3  et  al 63 

2.  Such  a  wager  is  illegal,  and  if  the 

foods  be  not  delivered  to  the  winner, 
e  ia  without  remedy Ibid, 

WAIVER. 

See  Appeal,  6,  8,  12.  JuEiSDnrnoN, 
1.  Jury,  4.  Right  of  Property, 
Trial  OF,  4.  Security  for  Costs,  3. 

WARRANTY, 

See  Sale  of  Goods,  2. 

1 .  The  breach  of  an  express  warranty 
a?!  to  *he  soundness  of  a  horse  is,  of 
iuselt,  a  valid  ground  of  action ; 
wliei'^er  the  suit  be  founded  on  tort 
or  on  contract. — House  v.  Fort. ..29S 

Z.  1.'"  the  suit  in  such  case  be  in  tort, 
the  form  of  the  declaration  is,  that 
the  defendant  falsely  and  fraudu- 
lently warranted,  &c.;  but  the  words 
Jhlscly  and  fraudulently  thus  used  are 
only  matters  of  form Ibid. 

3.  In  the  case  of  an  express  warranty, 
a  scienter  need  not  be  laid,  nor  if  lajd 
need  it  be  proved Ibid. 

4.  In  a  suit  on  the  warranty  of  tl.e 
Fijiindness  of  a  horse,  proof  of  the 
warraniy  and  of  the  breach  estab- 


lishes the  plaintiff's  case;  but  an 
oral  affirmation  of  the  soundness  of 
the  horse,  which  was  exposed  at  the 
time  to  the  buyer's  inspection,  is  not 
a  warranty,  unless  it  was  so  intended 
by  both  parties ;  and  that  intention 
must  be  shown  to  the  satisfaction  of 

the  jury Hid. 

5.  If  a  horse  is  warranted  sound  and 
Avants  the  sight  of  an  eye,  an  action 
lies ;  but  a  statement  by  the  seller, 
that  the  horse's  eyes  are  as  good  as 
any  horse's  eyes  in  the  world,  does 
not  of  itself  amount  to  a  warranty. 

Ibid. 

WIDOW. 
See  Descents.    Dower.    Exectjtors 

AND  AdSUNISTRATORS,  1,  11. 

WITNESS. 
See  Evidence,  30.  New  Trial,  1,  4. 
Right  of  Property,  Trial  of,  2. 

1.  The  administrator  of  a  guardian 
was  sued  in  chancery  by  the  admin- 
ietrator  of  the  ward,  for  money  re- 
ceived by  the  guardian  from  the 
administrator  of  the  ward's  father, 
as  a  part  of  the  ward's  distributive 
share  of  his  father's  estate.  Held, 
that  the  administrator  of  the  ward's, 
father  was  not  a  competent  witness, 
to  prove  that  the  guardian  had  re- 
ceived from  the  witness  the  money 
sued  for. — Raymond  et  al.  v.  Simon- 
son 77 

2.  If  the  defendant,  on  being  examined 
as  a  witness  before  arbitrators  in  a 
suit  referred  by  a  justice,  state  that 
he  has  no  knowledge  respecting  a 
particular  item  in  the  account  sued 
for,  he  does  not  thereby  admit  the 
correctness  of  that  part  of  the  ac- 
count.— Claypool  V.  Miller 1 63 

3.  Whether  an  arbitrator  is  a  compe- 
tent witness  in  support  of  a  motion 
to  set  aside  an  award  ? — qucere..lbid. 

4.  Trespass  q.  cl.  fr.  for  breaking  the 
plaintiff's  stable  and  taking  away 
his  horse.  Pleas,  1st.  That  the  sta- 
ble was  in  the  possession  of  the  de- 
fendant and  one  A,  as  tenants  of  the 
plaintiff;  that  the  horse  belonged  to 
the  defendant  and  A,  and  was  in 
A's  part  of  the  stable,  &c.  2d.  Tluit 
B  had  obtained  a  judgment  against 
C  before  a  justice,  and  the  defend- 
ant and  ^  were  (Ts  replevin-bail; 
that  a/?,  fa.  was  issued  on  the  judg- 
ment and  delivered  to  a  constable  ; 
that  the  horse  was  C^s,  but  the  plain- 
tiff kept  him  concealed  and  locked 
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up  in  the  Rtable,  and  refused  to  de- 
liver him,  &c.;  and  that  the  defend- 
ant, by  A^s  permission,  opened  the 
gtable,  &c.  Replications  to  these 
pleas,  and  issues.  Held,  on  the  trial, 
that  A  was  a  competent  witness  for 
the  defendant. — I^ooe  v.  Higdon..l84. 
Debt  on  a  promissory  note  for  fifty 
dollars,  brought  by  the  assignee  of 
the  payee  against  the  maker.  The 
defendant  offered  in  evidence,  under 
the  general  issue,  a  deposition  stat- 
ing that  the  note  was  given  to  the 
tayee  in  |)ayment  of  a  horse  which 
elongcd  to  the  witness  and  the 
payee;  that  the  payee  afterwards 
agreed  that  the  witness  should  re- 
ceive from  the  defendant  one-half 
the  amount  of  the  note,  and  that 
the  witness  did  receive  from  the  de- 
fendant twenty-five  dollars  in  part 
payment  of  the  note.  Held,  that 
an  objection  to  the  deposition  on  the 
ground  that  the  witness  was  inter- 
ested, could  not  be  sustained. — Le 
Clair  v.  Peterson 273 

.  A  witness  called  to  give  an  opinion 
relative  to  the  defects  of  a  horse's 
eyes,  stated  that  he  was  not  a  farrier, 
but  that  he  professed  to  understand 
when  he  tried  a  horse,  whether  hifl 
eyes  were  good  or  not,  though  there 
might  be  diseases  of  the  eyes  of 
horses  with  which  he  was  imac- 
qaainted.  Held,  thai  the  witnem 
might  be  examined. — House  v.  Fort 

293 

,  An  Indian  is  not  a  competent  wit- 
ness ander  the  statute  of  the  State ; 
bat  the  Supreme  Court  can  not  pre- 


sume that  a  witness,  admitted  as 
competent  in  the  Circuit  Court,  was 
an  Indian,  merely  because  he  was 
the  principal  chief  of  an  Indian 
nation. — Harris  v.  Doe  d.  Bamell  el 
al 369 

8.  If  a  witness  be  impeached  by  proof 
of  his  having  previously  made  state- 
ments inconsistent  with  his  testi- 
mony, he  may  be  corroborated  by 
evidence  of  other  statements  made 
by  him  in  accordance  with  his  tes- 
timonv.  Aliter,  if  lie  has  not  been 
thus  impeached. — Coffin  v.  Ander- 
son  „ 395 

9.  The  maker  of  a  promissory  note  is 
a  competent  witness  for  the  plaintjfl, 
in  an  action  by  the  assignee  against 
the  assignor,  involving  the  validity 
of  the  consideration  of  the  note. — 
Fosdick  v.  Starbuck 417 

10.  If  the  payee  of  a  note  assign  it, 
and  the  assignee  sue  the  maker,  the 
plaintiff,  having  released  the  payee, 
may  examine  him  as  a  witness  to 
prove  the  execution  of  the  note. — 
Matheny  v.  WestfaJl 491 

11.  An  agent  is  generally  admitted  as 
a  witness,  from  necessity,  to  prove 
his  delivery  of  goods  or  payment 
of  money  for  his  principal. — Doe  d. 
Morrisv.  Himelick 494 

WRIT. 
See  Bastardy,  5.    Capias  ad  Rb- 

BPONDEirDUM.     RkPLKVTN,  2. 

WRIT  OF  INQUIRY. 
See  Lnquiby,  Writ  of. 


END  OF  VOL.  IV. 
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